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THE  ARBITRATION  BETWEEN  THE  UNITED 
KINGDOM  AND  FRANCE  CONCERNING  THE 
CONTINENTAL  SHELF  BOUNDARY  IN  THE 
ENGLISH  CHANNEL  AND  SOUTH-WESTERN 

APPROACHES* 

By  d.  w.  BOWETT1 

For  some  ten  years,  from  1964  to  1975,  negotiations  between  the  French  and 
British  Governments  failed  to  resolve  the  question  of  the  continental  shelf 
boundary  between  the  two  States.  On  10  July  1975  an  arbitration  agreement2  was 
signed  and  in  Geneva  on  30  June  1977  the  ad  hoc  Court  of  Arbitration3  gave  its 
Award  which,  so  far  as  the  boundary  was  concerned,  was  unanimous.  The  sig¬ 
nificance  of  this  Award  is  beyond  question  for  it  is  the  first  arbitral  or  judicial 
Award  by  an  international  tribunal  which  deals  specifically  with  the  effect  of 
islands  on  a  continental  shelf  boundary.  Moreover,  unlike  the  North  Sea  cases 
decided  by  the  International  Court  of  Justice,  in  this  case  the  Court  was  em¬ 
powered  to  establish  the  actual  boundary.  The  Award  also  breaks  new  ground  in 
analysing  the  relationship  between  the  rules  of  customary  international  law  and 
Article  6  of  the  1958  Geneva  Convention  on  the  Continental  Shelf. 


1.  The  Facts  as  to  the  Geography  and  Geology  of  the  Area 

The  continental  shelf  area  in  dispute  forms  part  of  the  larger  continental  shelf 
of  North-west  Europe  and  in  the  Channel  itself  the  French  and  United  Kingdom 
coasts  lie  opposite  each  other  for  some  300  miles,  with  the  width  of  the  Channel 
varying  from  18  miles  to  100  miles.  To  the  west,  both  Parties  had  offshore 
islands— the  Scillies  off  Cornwall  and  Ushant  (or  Ouessant)  off  the  Brest 
Peninsula — and  the  1,000-metre  isobath,  which  was  the  westerly  boundary  of 
the  shelf  area  which  the  Parties  had  agreed  to  submit  to  arbitration,  lay  some  140 
miles  to  the  south-west  of  a  line  joining  these  two  offshore  islands. 

Whilst  to  the  east  of  30  minutes  west  of  the  Greenwich  Meridian  and  also  in 

#  ©  Oceana  Publications,  N.Y.,  by  whose  courtesy  some  of  this  article  has  been  reprinted. 

1  Q.C.,  LL.D.  (Cantab.);  Reader  in  International  Law  in  the  University  of  Cambridge. 

2  By  Article  2  of  the  compromis  the  issue  put  to  the  Court  was  defined  in  the  following  terms: 
1.  The  Court  is  requested  to  decide,  in  accordance  with  the  rules  of  international  law 

applicable  in  the  matter  as  between  the  Parties,  the  following  question: 

What  is  the  course  of  the  boundary  (or  boundaries)  between  the  portions  of  the  continental 
shelf  appertaining  to  the  United  Kingdom  and  the  Channel  Islands  and  to  the  French 
Republic  respectively,  westward  of  30  minutes  west  of  the  Greenwich  Meridian  as  far  as  the 
1,000-metre  isobath?  .  .  . 

3  The  Court  consisted  of  Messrs.  Castren  (President,  Finnish),  Briggs  (U.S.A.),  Gros  (French), 
Ustor  (Hungarian)  and  Waldock  (British);  M.  Andre  Gros  and  Sir  Humphrey  Waldock  were 
currently  Judges  of  the  International  Court  of  Justice. 
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the  central  Channel  the  Parties  were  agreed  in  principle  on  the  geographical 
median  line  as  the  correct  boundary,  there  were  two  ‘problem’  areas  which  had 
special  features,  and  which  raised  separate  issues.1 

(a)  The  Channel  Islands 

The  first  was  the  Channel  Islands  area.  The  Channel  Islands,  consisting  of  an 
archipelagic  formation  of  four  main  groups,  are  under  British  sovereignty  (and 
this  was  not  in  dispute)  but  they  lie  off  the  French  coast:  at  their  nearest  point 
they  lie  6-6  miles  only  from  the  French  coast.  They  have  a  total  land  area  of  195 
sq.  km.,  a  population  of  130,000,  a  high  degree  of  autonomy  and  a  thriving 
economy.  Geologically,  the  Channel  Islands  and  the  surrounding  shelf  form  part 
of  the  same  Armorican  structure  as  the  near-by  French  mainland.  However, 
there  is  a  geological  continuity  between  this  area  and  the  United  Kingdom 
mainland  to  the  north,  for  the  same  structures  are  to  be  found  both  in  Southern 
England  and  in  Northern  France  and  the  Channel  covers  a  submerged  portion 
of  an  area  of  essential  geological  continuity.  The  geomorphology  of  the  area, 
however,  contains  a  distinctive  feature  in  the  Hurd  Deep,  a  few  miles  to  the 
north  of  the  Channel  Islands  and  running  westwards  for  some  80  miles  in  a 
south-westerly  direction.  The  Hurd  Deep  is  approximately  100  metres  in  depth 
and  varies  in  width  between  one  and  three  miles. 

(b)  The  Atlantic  area 

Beyond  the  extremities  of  both  the  Cornish  peninsula  and  the  Brest  peninsula, 
both  Parties  had  islands.  Off  the  Brest  peninsula  the  French  island  of  Ushant 
(Ouessant)  lies  14-1  miles  from  the  mainland,  inhabited  by  some  2,500  people. 
The  Scilly  Islands  lie  off  the  Cornish  coast,  some  21  miles  from  Land’s  End, 
though  at  their  furthest  point  they  are  31  miles  distant;  they  have  a  population  of 
approximately  2,500  people.  Geologically,  the  Atlantic  region  manifests  the  same 
continuity  as  the  rest  of  the  Channel:  the  structures  found  in  the  Cornish 
peninsula  continue  through  to  the  Brest  peninsula.  Considerable  faulting  occurs, 
however,  and  a  line  of  faults  well  south  of  the  geographical  median  line,  and 
described  by  the  United  Kingdom  as  the  Hurd  Deep  Fault  Zone,  whilst 
regarded  by  France  as  a  minor  feature,  was  argued  by  the  United  Kingdom 
to  constitute  a  significant  discontinuity  in  the  geomorphology  of  the  shelf,  and 
thus  to  offer  an  alternative  ‘natural’  boundary  if  the  geographical  median  line 
was  not  to  be  adopted  as  the  boundary.2 

1  There  was  a  separate,  and  additional,  problem  over  the  use  of  Eddystone  Rock  as  a  base- 
point,  but  this  was  of  minor  importance  in  relation  to  the  actual  boundary,  d  he  Court  accepted 
the  United  Kingdom  argument  that  it  was  a  permissible  base-point,  but  without  determining 
the  legal  status  of  the  Rock  (i.e.  whether  or  not  it  was  a  true  island);  the  Court  found  that  France 
had  previously  accepted  the  Rock  as  a  base-point,  in  the  context  of  the  limits  under  the  1964 
European  Fisheries  Convention  and  also  in  the  negotiations  in  1971  for  a  shelf  boundary :  Award, 

P  2  The^LLK.  argument,  in  the  form  of  an  alternative  submission,  derived  from  the  I.C.J.’s 
‘natural  prolongation’  criterion  and  its  reference  to  the  Norwegian  Trough  in  the  North  Sea 
cases,  I.C.jf.  Reports,  1969,  para.  45.  The  argument  sought  to  find  in  this  fault  zone  a  limit  to  the 
‘natural  prolongation’  of  France  and  therefore  a  boundary  between  the  two  respective  ‘natural 
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2.  The  Law  applicable:  Article  6  of  the  1958  Convention,  its 
Meaning  and  its  Relation  to  Customary  Law 

Though  both  Parties  had  ratified  the  1958  Geneva  Convention  on  the  Con¬ 
tinental  Shelf,  France  had  made  certain  reservations  to  Article  61  which  the 
United  Kingdom  had  formally  stated  it  was  ‘unable  to  accept’.  France  construed 
this  objection  as  precluding  the  entry  into  force  of  the  1958  Convention  as 
between  the  Parties,  or  at  least  of  Article  6  of  the  Convention.  This  argument 
the  Court  rejected,  for  the  effect  of  a  reservation  and  an  objection  must  depend 
on  the  intention  of  the  Parties  and,  viewing  the  conduct  of  the  Parties  as  a  whole, 
this  disclosed  no  intention  to  regard  the  1958  Convention  as  not  in  force. 
Throughout  the  abortive  negotiations  both  Parties  had  based  their  positions  on 
the  1958  Convention  as  a  treaty  in  force.  The  Court  equally  rejected  the  some¬ 
what  audacious  French  argument  that  the  1958  Convention  had  become  ob¬ 
solete  as  a  result  of  the  rapid  evolution  of  customary  law,  as  evidenced  by  the 
proceedings  of  the  Third  United  Nations  Law  of  the  Sea  Conference. 

However,  there  still  remained  the  question  of  the  effect,  if  any,  of  the  French 
reservations.  The  Court  accepted  that  the  three  reservations  were  valid  reser¬ 
vations  to  Article  6. 2  The  question,  therefore,  was  whether  the  United  King- 

prolongations’.  The  Court  did  not  accept  this  argument  (Award,  para.  107);  for  further  discussion 
see  post,  pp.  16-17. 

1  The  terms  of  these  reservations,  made  in  1965  when  France  acceded  to  the  Convention,  were 
as  follows: 

Le  Gouvernement  de  la  Republique  frangaise  n’acceptera  pas  que  lui  soit  opposee,  sans  un 
accord  expres,  une  delimitation  entre  des  plateaux  continentaux  appliquant  le  principe  de 
l’dquidistance : 

Si  celle-ci  est  calculee  a  partir  de  lignes  de  base  institutes  posterieurement  au  29  avril  1958; 
Si  elle  est  prolongte  au-dela  de  l’isobathe  de  200  metres  de  profondeur; 

Si  elle  se  situe  dans  des  zones  ou  il  considere  qu’il  existe  des  ‘circonstances  speciales’,  au 
sens  des  alintas  1  et  2  de  1  article  6,  a  savoir:  le  golfe  de  Gascogne,  la  baie  de  Granville  et  les 
espaces  maritimes  du  Pas-de-Calais  et  de  la  mer  du  Nord  au  large  des  cotes  fran^aises. 

Text  in  Multilateral  Treaties  in  respect  of  which  the  Secretary-General  performs  Depository 
Functions  (ST/LEG/SER.  D/7),  ch.  XXI,  s.  4. 

For  a  more  general  discussion  of  these  reservations  see  Bowett,  this  Year  Book,  48  (1976-7), 
pp.  67-92. 

Judge  Briggs  dissented  on  this  point.  He  regarded  the  purpose  of  the  French  reservations  as 
being  to  safeguard  France  against  unilateral  delimitations  by  neighbouring  States,  so  that  they 
became  irrelevant,  in  his  view,  in  relation  to  a  delimitation  by  a  Court  of  Arbitration.  In  any 
event  he  found  the  first  two  French  reservations  of  no  practical  relevance  and  the  third  (‘special 
circumstances  )  a  mere  interpretative  declaration.  His  view  of  the  third  reservation  seems  the 
more  correct,  for  the  majority  of  the  Court  elsewhere  accepted  that  France  could  have  argued 
‘special  circumstances’  in  relation  to  either  the  Channel  Islands  or  the  Scillies  without  any 
reservation  (paras.  69,  226  and  244).  How,  then,  could  this  be  a  modification  of  the  legal  effect  of 
Article  6?  Either  a  ‘special  circumstances’  reservation  is  a  true  reservation,  as  the  Court  held,  so 
that  it  amounted  to  a  variation  or  modification  which  could  only  be  relied  upon  against  parties 
accepting  the  reservation;  or  it  was  an  interpretative  statement  which  could  be  made  against  any 
other  party  at  any  time.  The  Court  seems  to  want  to  have  it  both  ways.  The  Court  did  of  course 
treat  the  French  reservation  as  drafted  as  a  condition  of  France’s  acceptance  of  the  Convention’ 
which  the  U.K.  must  be  deemed  to  have  accepted.  Even  on  this  view  of  the  reservation  a  diffi¬ 
culty  remains,  for  to  allow  France  to  treat  ‘special  circumstances’  as  a  condition  of  her  acceptance 
m  relation  to  the  Channel  Islands,  but  to  be  equally  free  to  argue  ‘special  circumstances’  in  the 
Atlantic  area  without  any  express  reservation  is  really  to  allow  France  to  ‘blow  hot  and  cold’ 
Nevertheless,  the  practical  result  of  this  legal  issue  was  minimal,  for  the  majority  of  the  Court 
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dom’s  objection  meant  that  Article  6  was  inapplicable  (as  France  contended),  or 
that  the  reservations  were  not  opposable  to  the  United  Kingdom  and  Article  6 
applied  in  its  original  terms  (as  the  United  Kingdom  contended).  The  Court 
accepted  neither  view  but  held  that  Article  6  was  rendered  inapplicable  only  to 
the  extent  of  the  reservations.1  The  practical  effect  of  this  controversy  over  the 
application  of  Article  6  was  regarded  by  the  Court  as  minimal :  it  stated  that 

.  .  .  the  effect  of  applying  or  not  applying  the  provisions  of  the  Convention,  and  in 
particular  of  Article  6,  will  not  make  much  practical  difference,  if  any,  to  the  actual 
course  of  the  boundary  .  .  .2 

The  reasoning  behind  that  conclusion  is  of  extreme  interest.  The  Court  saw 
the  terms  of  Article  6  as  embracing  one  single  rule,  ‘a  combined  equidistance- 
special  circumstances  rule’,3  thus  rejecting  the  United  Kingdom’s  view  that 
there  was  a  rule  (equidistance)  and  an  exception  (special  circumstances),  the 
exception  applying  only  where  the  Party  relying  on  it  discharged  the  burden  of 
proof  relating  to  ‘special  circumstances’.  The  Court  said: 

.  .  .  the  combined  character  of  the  equidistance-special  circumstances  rule  means  that 
the  obligation  to  apply  the  equidistance  principle  is  always  one  qualified  by  the  con¬ 
dition  ‘unless  another  boundary  line  is  justified  by  special  circumstances’  ...  In  short, 
the  role  of  the  ‘special  circumstances’  condition  in  Article  6  is  to  ensure  an  equitable 
delimitation;  and  the  combined  ‘equidistance-special  circumstances  rule’,  in  effect, 
gives  particular  expression  to  the  general  norm  that,  failing  agreement,  the  boundary 
between  States  abutting  on  the  same  continental  shelf  is  to  be  determined  on  equitable 
principles  .  .  . 

Even  under  Article  6  it  is  the  geographical  and  other  circumstances  of  any  given  case 
which  indicate  and  justify  the  use  of  the  equidistance  method  as  the  means  of  achieving 
an  equitable  solution  rather  than  the  inherent  quality  of  the  method  as  a  legal  norm  of 
delimitation.4 

It  will  be  apparent  from  this  citation  from  the  Award  that  the  Court  was 
moving  towards  an  assimilation  of  Article  6  and  the  rules  of  customary  inter¬ 
national  law.  Indeed,  the  Court  doubted  whether  the  rules  contained  in  Articles 
62  and  71  of  the  Revised  Single  Negotiating  Text  would  produce  any  different 
result  in  the  present  case.5  In  essence,  therefore,  the  Court  was  declining  to 
regard  equidistance  per  se  as  the  basic,  obligatory  rule  of  law  for  parties  to  the 
1958  Convention.  In  a  telling  paragraph  it  concluded: 

In  short,  this  Court  considers  that  the  appropriateness  of  the  equidistance  method  or 
any  other  method  for  the  purpose  of  effecting  an  equitable  delimitation  is  a  function  or 
reflection  of  the  geographical  and  other  relevant  circumstances  of  each  particular  case. 

also  held  that  the  first  and  second  French  reservations  had  no  practical  relevance  to  the  dispute 
(paras.  71-3).  The  third  reservation  of  ‘special  circumstances’  in  the  Baie  de  Granville  did, 
however,  in  the  majority’s  view  exclude  the  application  of  Article  6  to  the  Channel  Islands  area  as 
a  whole  (para.  74),  thus  governing  this  area  by  customary  international  law.  Yet,  given  the  Court’s 
insistence  that  it  made  little  difference  whether  one  applied  Article  6  or  customary  international 
law,  this,  too,  became  an  issue  of  little  import. 

1  Para.  61.  2  Para.  65.  3  Para.  68.  4  Para.  70. 

5  Para.  96:  a  conclusion  which  will  doubtless  surprise  those  delegations  at  the  Third  U.N. 
Law  of  the  Sea  Conference  which  have  regarded  these  particular  texts  as  highly  controversial. 


6 


THE  ENGLISH  CHANNEL  ARBITRATION 


The  choice  of  the  method  or  methods  of  delimitation  in  any  given  case,  whether  under 
the  1958  Convention  or  customary  law,  has  therefore  to  be  determined  in  the  light  of 
those  circumstances  and  of  the  fundamental  norm  that  the  delimitation  must  be  in 
accordance  with  equitable  principles.  Furthermore,  in  appreciating  the  appropriateness 
of  the  equidistance  method  as  a  means  of  achieving  an  equitable  solution,  regard  must 
be  had  to  the  difference  between  a  ‘lateral’  boundary  between  ‘adjacent’  States  and  a 
‘median’  boundary  between  ‘opposite’  States.1 

The  effect  of  the  Court’s  formulation  of  the  applicable  rules  of  law  may  be 
very  far-reaching.  The  relegation  of  equidistance,  or  rather  its  subjection  to  the 
overriding  aim  of  securing  an  ‘equitable  delimitation’,  must  necessarily  make  it 
much  more  difficult  to  determine  a  shelf  boundary  except  by  reference  to 
adjudication.  It  may,  of  course,  be  argued  that,  given  the  place  of  ‘special 
circumstances’  in  Article  6,  the  1958  Convention  always  envisaged  that  result. 
However,  that  would  only  be  so  if  ‘special  circumstances’  are  treated  as  broadly 
equivalent  to  equity — as  the  Court  has  now  treated  them.  Had  the  United 
Kingdom’s  arguments  been  accepted,  and  ‘special  circumstances’  been  confined 
to  exceptional  geographical  situations  (and  where  islands  are  concerned  applying 
only  to  very  small  islands),  requiring  a  strict  burden  of  proof,2  then  the  equi¬ 
distance  principle  would  have  remained  as  the  predominant  rule. 


3.  The  Application  of  the  Law  to  the  Channel  Islands  Area 

It  is  necessary  first  of  all  to  clarify  the  Court’s  reasoning  on  the  boundary  in 
the  narrow  waters  between  the  islands  and  the  French  coast.  The  Court  ruled 
that  it  had  no  competence  to  determine  this  boundary,  for  the  only  competence 
clearly  and  expressly  conferred  in  the  compromis  was  to  determine  the  shelf 
boundary,  not  the  territorial  sea  boundary.  Given  that  any  boundary  in  these 
narrow  waters  must  coincide  with  the  territorial  sea  boundary  of  France  (which 
claimed  12  miles  of  territorial  waters),  it  followed  that  the  Couit  was  incom- 

1  Para.  97.  The  last  sentence  follows  the  reasoning  of  the  I.C.J.  in  the  North  Sea  Continental 
Shelf  cases,  I.C.J.  Reports,  1969,  paras.  58- 9-  The  reasoning  is  sound,  because  it  is  only  with  the 
lateral  boundary  that  an  exceptional  configuration  will  continue  to  distort  the  equidistance  line 
over  great  distances:  the  distortion  is  usually  corrected  in  a  median  line,  as  different  parts  of  the 
opposite  coasts  come  to  bear  on  the  median  line.  However,  the  distinction  between  lateral  and 
median-line  boundaries  is  not  an  absolute  one.  The  Court  noted  at  para.  94  that  a  given  boundary 
may  be  lateral  and  median  at  different  points,  and  this  is  certainly  a  common  case:  the  Italian/ 
Yugoslav  boundary  in  the  Adriatic,  or  the  Soviet/Finnish  boundary  in  the  Gulf  of  Finland  are 
examples. 

T  he  travaux  preparatoires  of  the  1958  Convention  lend  a  good  deal  of  support  to  this  strict 
view  of  ‘special  circumstances’.  For  the  I.L.C.  discussions  see  principally  Yearbook  of  the  I.L.C., 
I953>  vol.  1,  pp.  128-32.  The  Rapporteur,  Professor  Fran5ois,  had  originally  proposed  the  equi¬ 
distance  principle  as  a  ‘general  rule’,  but  envisaging  exceptions,  and  it  was  Professor  Spiropoulos 
who  proposed  the  ‘special  circumstances’  formula  as  an  alternative.  The  discussions  in  the  Fourth 
Committee  of  the  1958  Geneva  Conference  are  capable  of  supporting  the  same  interpretation: 
see  A/CONF.  13/42,  pp.  93-5.  And  in  the  North  Sea  Continental  Shelf  cases  this  interpretation 
was  advanced  by  the  Netherlands  and  Denmark:  see  I.C.J.  Reports,  1969,  Pleadings,  vol.  1,  pp. 
J97.  35°~i>  and  vol.  2,  pp.  119,  145-6.  The  Court  did  not,  in  the  event,  rule  on  this  question  of 
interpretation  since  Article  6  was  found  not  to  be  applicable.  The  Court  of  Arbitration  obviously 
took  a  very  different  view  of  the  travaux,  at  para.  70  of  the  Award,  but  did  not  give  specific 
references  to  support  its  view. 
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petent;  the  Court,  however,  noted  that,  in  principle,  the  Parties  were  agreed  on 
the  median  line  even  if  not  on  the  base-points  which  governed  it.1 

So  far  as  the  boundary  to  the  north  and  north-west  of  the  islands  was  con¬ 
cerned,  the  French  argued  for  a  median-line  boundary,  drawn  from  the  English 
and  French  mainlands  and  disregarding  the  islands:  the  islands  were  to  have  a 
quite  separate  boundary  and  were  to  be  enclaved  in  a  6-mile  belt  (3  miles  terri¬ 
torial  sea,  plus  3  miles  of  shelf).  This  was  argued  to  be  equitable  or,  if  Article  6 
applied,  to  be  justified  under  the  equidistance-special  circumstances  rule.  The 
United  Kingdom  emphasized  the  entitlement  of  islands  to  a  shelf,  affirmed  in 
Article  1  (b)  of  the  1958  Convention,  and  argued  for  a  strict  median  line  which 
would  embrace  the  Channel  Islands  in  a  deep  loop,  linking  the  shelf  areas  of  the 
islands  with  the  shelf  adjacent  to  the  English  mainland  coast.  The  size  and 
importance  of  the  islands,  their  important  economic  life,  considerable  popu¬ 
lation,  separate  courts  and  peculiar  laws,  as  well  as  a  government  and  legislature 
of  their  own,  contributed  to  give  an  indigenous  autonomy  to  the  islands.  These 
characteristics  were  argued  by  the  United  Kingdom  to  exclude  the  possibility 
that  the  islands  could  be  treated  as  ‘special  circumstances’,  or  as  justifying  a 
boundary  other  than  the  normal  median  line. 

In  essence,  the  Court  accepted  the  French  argument,  though  not  all  of  the 
French  reasoning  and,  as  we  shall  see,  reached  a  result  more  favourable  to  the 
islands  than  a  6-mile  enclave. 

The  Court  saw  the  Channel  Islands  as  being  not  only  on  the  French  side  of  a 
mainland-to-mainland  median  line,  but  also  ‘practically  within  the  arms  of  a 
gulf  on  the  French  coast’.2  Moreover,  given  that  the  United  Kingdom  had 
responsibility  for  their  foreign  relations,  the  islands  were  to  be  treated  as  islands 
of  the  United  Kingdom  and  not  as  semi-independent  States,  although  their 
current  potential  entitlement  to  a  12-mile  territorial  sea  was  recognized  by  the 
Court.3  Their  geographical  location  and  their  distance  from  England  meant  that 
they  could  not  be  regarded  as  projections  of  the  English  coast,  and  therefore  the 
question  was  one  of  the  extent  of  their  own  entitlement  to  a  shelf  as  islands 
separate  from  the  United  Kingdom.4  Moreover,  it  was  their  geographical 
location,  as  isolated  islands,  ‘on  the  wrong  side  of  the  median  line’5  and  between 
States  which  were  otherwise  in  a  situation  of  approximate  geographical  equality, 

1  Paras.  19-22.  The  travaux  preparatoires  of  the  1958  Conference  suggest  that  the  differences 

in  wording  between  Article  12  of  the  Convention  on  the  Territorial  Sea  and  Contiguous  Zone, 

governing  territorial  sea  boundaries,  and  Article  6  of  the  Continental  Shelf  Convention,  governing 
shelf  boundaries,  derive  from  accidents  of  drafting  and  do  not  imply  that  different  principles 
should  apply.  However,  it  is  probably  the  case  that  the  scope  for  departure  from  the  equidistance 
principle  is  far  greater  in  the  case  of  shelf  boundaries,  if  only  for  the  reason  that  any  special 
circumstances’  of  coastal  configuration  will  produce  a  greater  effect  on  the  more  distant  shelf 
boundary  than  on  the  territorial  sea  boundary  which  lies  closer  to  shore. 

^  Para.  183.  3  Para.  187.  +  Para.  190. 

5  The  Court  expressly  distinguished  the  case  ‘from  that  of  small  islands  on  the  right  side  of  or 
close  to  the  median  line,  and  .  .  .  from  the  case  where  numerous  islands  stretch  out  one  after 
another  long  distances  from  the  mainland’  (para.  199).  The  use  of  the  phrase  ‘on  the  wrong  side 
of  the  median  line’  is  in  many  ways  unfortunate  for  it  assumes  an  answer  to  the  very  point  at  issue. 
It  implies  that  there  is,  or  should  be,  a  median-line  boundary  whereas  the  whole  question  is 
whether  this  is  so. 
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which  seemed  to  the  Court  to  qualify  the  islands  as  ‘special  circumstances’  and 
to  be  prima  facie  creative  of  inequity. 

The  Court’s  solution  for  this  inequity  involved  two  stages.  First,  it  drew  as  a 
primary  boundary  the  median  line  between  the  opposite  mainlands.  Second,  it 
drew  a  boundary  for  the  Channel  Islands  extending  to  12  miles  from  the  base¬ 
lines:  in  effect,  therefore,  a  12-mile  enclave  within  an  area  of  French  continental 
shelf. 

It  is  of  interest  to  mention  the  considerations,  or  arguments,  which  the  Court 
set  aside  or  gave  little  weight  to.  It  found  arguments  about  the  ‘equality  of 
States’,  invoked  by  France,  to  be  irrelevant :  it  was  geography,  not  legal  principles 
of  equality  which  counted.1  Arguments  based  upon  security,  that  is  to  say  the 
French  argument  for  an  enclave  based  upon  the  need  to  retain  a  navigational 
passage  through,  or  above,  an  area  of  French  shelf  to  the  north  of  the  islands,  or 
the  United  Kingdom’s  argument  for  a  continuous  shelf  to  link  the  islands  with 
the  United  Kingdom,  were  not  found  to  exercise  a  ‘decisive  influence’,  though 
they  were  regarded  as  supporting  the  French  dominant  interest  in  the  area.2 
Even  arguments  based  upon  the  concept  of  the  shelf  as  the  ‘natural  prolongation’ 
of  the  adjoining  landmass  were  not  found  by  the  Court  to  be  of  real  assistance. 
The  Court  emphasized  that  the  concept  of  natural  prolongation  (in  relation  to 
islands  situated  on  a  continental  shelf  which  would  otherwise  be  the  natural 
prolongation  of  another  State)  is  juridical ,  not  geological,  and  is  never  absolute 
but  subject  to  modification  on  equitable  grounds  in  the  light  of  all  the  relevant 
geographical  and  other  circumstances.  Hence,  the  shelf  areas  to  the  north  and 
north-west  did  not  attach  to  the  islands  simply  because  of  their  geological 
affinity  with  the  islands;  no  more  could  the  islands  be  deprived  of  a  shelf 
because  they  and  the  shelf  areas  to  the  north  formed  part  of  the  same  Armorican 
structure  as  the  French  mainland.3 

The  end  result  may  be  seen  as  something  of  a  compromise  between  the  ex¬ 
treme  French  and  United  Kingdom  positions.  Yet  it  is  important  to  realize  that 
this  is  the  first  true  enclave  (i.e.  total  enclave)  of  a  continental  shelf  to  emerge  in 
State  practice,4  and  it  may  be  said  that  the  novelty  of  the  Court’s  solution  does 
not  appear  from  the  Award.  The  Court  refers  in  general  terms  to  the  ‘precedents 

1  Para.  195. 

2  Para.  188;  presumably  because  of  the  approach  to  Cherbourg.  Whilst  shelf  rights  do  not 
impair  navigational  freedom  in  the  seas  above,  there  is  concern  that  when  the  same  areas  fall 
under  the  Exclusive  Economic  Zone  regime,  there  will  be  considerably  greater  powers  entrusted 
to  the  coastal  State  which  might  involve  much  greater  restrictions  on  freedom  of  navigation. 

3  Paras.  191-5. 

4  The  only  other  true  enclave  on  a  continental  shelf  is  the  very  special  case  of  the  Island  of  Sir 
Abu  Nu’Ayr,  35  miles  off  the  coast  of  Abu  Dhabi  and  65  miles  off  Sharjah.  The  agreement  of  18 
February  1968  between  Abu  Dhabi  and  Dubai  enclaved  this  island,  but  the  island  belongs  to 
Sharjah  and  Sharjah  was  not  a  party  to  this  Agreement  and  disputes  the  boundary.  Moreover, 
Abu  Dhabi  and  Sharjah  are  not  adjacent,  for  Dubai  lies  between  them,  so  that  arguments  for  an 
enclave  solution  in  any  event  differ  substantially  from  those  which  the  Court  deployed  in  the  case 
of  the  Channel  Islands.  There  is  another,  and  true,  enclave  precedent  within  a  lake  in  the  1954 
Anglo-P ortuguese  Agreement  concerning  the  boundary  in  Lake  Nyasa,  which  enclaves  the  two 
islands  Chisumulu  and  Likoma  (now  belonging  to  Malawi)  in  a  2-mile  belt  within  Mozambique 
waters,  see  Iiitey notional  Bouttdaty  Sci'ids,  No.  112.  But  lake  boundaries  are  not  necessarily  good 
precedents  for  maritime  boundaries. 
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of  semi-enclaves’,  invoked  by  the  United  Kingdom,  but  did  not  find  them  in 
point.  This  would  be  understandable  in  relation  to  precedents  on  islands  near 
the  median  line,1  but  it  scarcely  explains  away  the  Italian/Tunisian  Agreement  of 
1 97 1 2  which  did  not  enclave  the  Italian  islands  of  Lampione,  Lampedusa, 
Linosa  and  Pantellaria  which  certainly  lie  ‘on  the  wrong  side’  of  the  median  line. 
Indeed,  in  that  example,  not  only  were  the  shelves  of  the  islands  left  linked  to  the 
Italian  mainland  (Sicilian)  shelf,  and  therefore  only  ‘semi-enclaved’,  but  even  on 
the  side  facing  Tunisia  the  13 -mile  belt  afforded  to  the  islands  a  potential  12- 
mile  territorial  sea  plus  one  further  mile  of  shelf. 

The  treatment  of  the  Channel  Islands  is  therefore  not  generous  by  comparison, 
for  though  they  are  larger  and  more  important  economically  than  the  Italian 
islands,  it  might  be  said  that  the  Court’s  award  of  12  miles  in  effect  concedes  to 
them  no  more  than  their  entitlement  to  a  12-mile  territorial  sea  and  accords  to 
them  no  true  shelf  at  all.  Indeed,  the  result  only  serves  to  emphasize  the  sub¬ 
jectivity  of  notions  of  ‘equity’,  for  the  12-mile  enclave  is  not  a  reasoned  result: 
the  Court  gives  no  particular  reasons  why  the  enclave  should  be  12  miles  rather 
than,  say,  14  miles.  The  existence  of  a  12-mile  fishery  zone  was  a  fact,  but 
scarcely  a  reason  germane  to  shelf  delimitation  and  the  Court  does  not  suggest 
why  the  two  delimitations  should  coincide. 

The  Court  did  discuss  the  case  of  the  French  islands  of  St.  Pierre  et  Miquelon 
at  some  length,  and  recognized  certain  analogies  with  the  present  case.  Yet  the 
Court  also  recognized  differences:  France  and  Canada  were  not  ‘opposite’ 
mainlands  in  equal  relationship  apart  from  the  islands,  and  the  open  waters  of 
the  Atlantic  afforded  more  opportunities  for  redressing  any  inequities  than  the 
narrow  waters  of  the  Channel.  The  Court  was  also  influenced  by  evidence  that  in 
a  provisional  agreement  in  19723  between  Canada  and  France,  the  islands 
appeared  to  have  no  more  than  a  12-mile  territorial  sea. 

There  is  a  further  difficulty  about  the  enclave  solution  as  one  of  general  appli¬ 
cation.  The  possibility  that  offshore  island  communities  like  the  Channel 
Islands  might  one  day  become  wholly  independent  cannot  be  excluded.  If  their 
shelf  area  remains  linked  with  that  of  the  mainland  under  whose  sovereignty 
they  lie,  then  an  appropriate  division  of  the  shelf  can  be  made  at  the  time  of 


1  Such  as  in  the  Iran/Saudi  Arabia  Agreement  of  1968  ( Limits  in  the  Sea,  No.  24);  the  Abu 
Dhabi/Qatar  Agreement  of  1969  (ibid.,  No.  18);  the  Italy/Yugoslav  Agreement  of  1968  ( Inter¬ 
national  Boundary  Series,  No.  9);  the  Iran/United  Arab  Emirates  Agreement  of  1974  ( Limits  in 
the  Sea,  No.  63). 

2  Journal  Officiel  de  la  Republique  Tunisienne,  10-14  mars  1972,  p.  312;  but  believed  to  be  not 
yet  ratified. 

3  This  provisional  agreement  appeared  to  give  to  France  certain  economic  rights  (i.e.  the 
rights  to  nominate  concessionaires)  in  relation  to  a  large  area  of  shelf  beyond  the  12-mile  limit, 
but  the  formal  rights  of  sovereignty  lay  with  Canada.  It  may  be  that  the  Court  accorded  too  much 
weight  to  this  provisional  agreement,  for  it  is  not  in  force  and  may  never  be  so.  Moreover, 
immediately  after  the  end  of  the  Court’s  hearings  France  published  Decree  No.  77-169  of  25 
February  1977,  claiming  an  Economic  Zone  188  miles  beyond  the  12-mile  territorial  sea  ‘sous 
reserve  d’accords  de  delimitation  avec  le  Canada’.  This  extensive  claim  is  in  marked  contrast 
with  what  the  Court  appears  to  have  assumed  to  be  the  limited  character  of  the  French  claims 
relating  to  the  islands  and,  by  comparison,  makes  the  12-mile  enclave  decided  on  by  the  Court 
appear  ungenerous. 
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independence.  But  if  the  islands  are  enclaved  in  the  shelf  of  a  foreign  State,  upon 
attaining  independence  the  islands  are  left  with  the  very  minimal  allocation  of 
shelf  made  to  them  as  dependent  islands. 


4.  The  Application  of  the  Law  to  the  South-western  Approaches 

or  Atlantic  Area 

The  arguments  of  the  two  Parties  relating  to  this  area  were  very  different 
indeed  from  each  other.  The  United  Kingdom  argued  that  Article  6(1)  governed 
because  the  two  coasts  were  ‘opposite’,  and  that  there  were  no  ‘special  circum¬ 
stances’  to  warrant  a  departure  from  the  strict,  geographical  median  line  giving 
full  effect  both  to  the  Scilly  Isles  and  to  Ushant.  In  its  view  on  the  inapplic¬ 
ability  of  ‘special  circumstances’  the  United  Kingdom  sought  support  in  the 
legislative  history  of  Article  6  (which  it  regarded  as  supporting  a  strict  view  of 
special  circumstances  as  exceptional  situations,  confined  to  small  islands);1  and 
also  in  the  fact  that  France  herself  had  not  seen  fit  to  include  this  area  in  her 
reservation  regarding  ‘special  circumstances’  in  1965.  The  United  Kingdom 
further  argued  that,  even  if  customary  international  law  were  to  apply,  the 
result  would  be  the  same:  for  the  situation  would  be  one  of  a  common  shelf  with 
an  ‘overlap’  of  the  two  natural  prolongations  which  the  International  Court  of 
Justice  had  regarded  as  equitably  resolved  by  the  median  line.2  The  United 
Kingdom  finally  argued  that  if  the  geographical  median  line  boundary  were  to  be 
abandoned,  this  could  only  be  because  under  customary  international  law  a 
‘natural’  boundary  could  be  found  to  demarcate  the  two  natural  prolongations. 
In  that  event,  the  United  Kingdom  maintained  that  the  only  possible  ‘natural’ 
boundary  was  the  axis  of  the  Hurd  Deep  Fault  Zone,  a  line  of  faults  running 
south-west  as  a  continuation  of  the  Hurd  Deep  itself,  and  this  lay  to  the  south  of 
the  median  line. 

France  contended  that  Article  6  was  inapplicable,  first,  because  the  situation 
was  not  covered  by  Article  6 :  specifically,  the  argument  was  that  the  situation  of 
a  shelf  area  which  did  not  lie  between  the  two  opposite  coasts  was  a  casus  omissus 
which  Article  6  failed  to  envisage.  Second,  France  argued  that  the  area  was  in  any 
event  one  of  ‘special  circumstances’,  so  that,  customary  law  being  applicable, 
equity  prevailed  and  in  these  particular  circumstances  demanded  the  rejection  of 
the  median  line.  As  to  what  might  constitute  an  equitable  boundary,  France 
attempted  to  construct  a  median  line  (line  E3)  between  two  base-lines  which 
purported  to  represent  the  general  direction  of  the  two  opposite  coasts  (line  DGF 
on  the  French  coast,  and  DGB  on  the  English  coast).  These  were  termed  ‘ lignes 
de  lissage' .  The  result  was  argued  to  be  equitable  by  reference  to  the  ‘principle’  of 

1  For  reference  to  the  authority  for  this  strict  view  see  ante ,  p.  6  n.  2. 

2  North  Sea  Continental  Shelf  cases,  I.C.jf.  Reports,  1969,  para.  57. 

3  There  was  some  dispute  between  the  Parties  over  the  question  whether  this  line  E,  projected 
out  to  the  1,000-m.  isobath,  would  allocate  to  France  areas  of  shelf  which  Eire  might  argue 
belonged  to  her.  The  I.C.J.  in  the  North  Sea  cases  had  specifically  required  parties  to  have  in 
mind  actual  or  potential  delimitations  with  third  States  (Judgment,  para.  101). 
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proportionality :  that  is  to  say,  that  line  E  allocated  shelf  areas  in  accordance  with 
the  ratio  of  the  respective  coastal  lengths  of  the  Parties. 

The  Court  in  the  event  accepted  one  and  rejected  three  of  the  four  main 
arguments  advanced  by  each  of  the  Parties.  The  Court  began  by  identifying  the 
geological  and  geographical  characteristics  of  the  area.  It  emphasized  the  geo¬ 
logical  continuity  of  the  entire  shelf  area,  and  thus  rejected  the  United  Kingdom 
alternative  submission  for  a  ‘natural’  boundary  along  the  Hurd  Deep  Fault 
Zone.  It  noted  that  the  shelf  areas  lay  off,  rather  than  between,  the  two  opposite 
coasts  so  that  geographically,  and  in  relation  to  this  particular  shelf  area,  the  two 
coasts  were  in  a  ‘lateral’  rather  than  an  ‘opposite’  relationship.  It  noted  that  the 
two  coasts  were  in  many  respects  similar  except  for  the  somewhat  greater  pro¬ 
jection  south-westwards  of  the  English  coast,  at  Land’s  End,  a  projection  accen¬ 
tuated  by  the  further  distance  of  the  Scillies  (31  miles)  as  compared  with  the 
distance  of  Ushant  (14-1  miles)  from  the  Brest  peninsula. 

The  Court  then  turned  to  the  law,  holding  that  Article  6  did  govern  this  type 
of  geographical  configuration  (i.e.  that  this  was  not  a  casus  omissus1)  but  then 
immediately  applied  its  view  of  Article  6  referred  to  earlier.2  Thus,  the  Court 
rejected  the  United  Kingdom  argument  that  Article  6  called  for  the  median  line, 
and  the  Court  subordinated  the  equidistance  method  to  the  overriding  aim  of 
producing  a  result  in  accord  with  equitable  principles.  From  this  it  followed  that 
even  though  legally  the  Parties  might  be  ‘opposite’,  their  coasts  had  a  lateral 
relationship  to  this  shelf  area  with  the  consequence  that  any  unusual  feature 
would  have  an  exaggerated  tendency  to  distort  a  strict,  equidistance  boundary. 
The  Court  regarded  the  Scilly  Isles  as  such  an  unusual  feature,  with  an  effect 
akin  to  a  long  promontory  and  therefore  a  ‘special  circumstance’.  It  said: 

In  the  view  of  the  Court,  the  further  projection  westwards  of  the  Scilly  Isles,  when 
superadded  to  the  greater  projection  of  the  Cornish  mainland  westwards  beyond 
Finistere,  is  of  much  the  same  nature  for  present  purposes,  and  has  much  the  same 
tendency  to  distortion  of  the  equidistance  line,  as  the  projection  of  an  exceptionally  long 
promontory,  which  is  generally  recognised  to  be  one  of  the  potential  forms  of  ‘special 
circumstance’.3 

The  question  for  the  Court  was  how  to  achieve  an  equitable  delimitation.  It 
dismissed  the  French  method  of  lignes  de  lissage  in  one  paragraph.4  Nor  did  the 

1  Award,  para.  206.  Not  surprisingly,  for  the  U.K.  had  shown  that  certain  agreements,  in 
particular  the  Norway/Denmark  Agreement  of  1965  ( Limits  in  the  Sea,  No.  10  Revised)  and  the 
U.K. /Norway  Agreement  of  1965  (ibid.)  did  in  fact  extend  median  lines  into  shelf  areas  off,  rather 
than  between,  opposite  coasts.  2  Ante,  p.  5. 

3  Para.  244.  Semble  the  Court  is  not  saying  that  the  Cornish  peninsula,  Land’s  End,  was  a 
‘special  circumstance’  but  only  that  in  relation  to  that  peninsula,  and  having  regard  to  the  French 
coast  opposite,  the  Scilly  Isles  were. 

4  Para.  246,  and  principally  on  the  grounds  that  the  lignes  de  lissage,  as  base-lines,  departed 
radically  from  the  actual  coastlines  and  that  the  method,  which  relied  on  the  Channel  coasts,  was 
incompatible  with  the  French  argument  that  the  Channel  coasts  were  irrelevant  to  determine  the 
relationship  of  the  two  Parties  (as  ‘opposite’  States)  in  the  Atlantic  area.  The  Court  did  not,  of 
course,  ignore  the  general  direction  of  the  coasts,  for  it  was  obviously  concerned  with  the  direc¬ 
tion  of  the  Cornish  and  Brest  peninsulas.  The  Court  was  in  reality  rejecting  the  particular  coast¬ 
lines  which  France  argued  governed  the  delimitation  in  the  South-western  Approaches,  and  also 
the  method  suggested  by  France  to  determine  the  lines  of  general  direction  of  coasts. 
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Court  find  what  it  had  earlier  described  as  ‘nice  calculations’1  of  proportionality 
to  be  of  much  assistance,  for  these  too  relied  on  the  Channel  coasts  to  provide 
the  necessary  coastal  lengths.2  The  Court  preferred  to  base  its  delimitation  on 
the  two  coasts  actually  abutting  this  area  of  continental  shelf,  that  is  to  say 
Finistere  and  Ushant  on  the  French  side  and  Cornwall  and  the  Scillies  on  the 
United  Kingdom  side.  Basing  itself  on  these  two  coasts,  the  Court  looked  for  a 
modification  or  variant  of  the  equidistance  method  rather  than  a  total  rejection 
of  it3  and  concluded : 

The  appropriate  method,  in  the  opinion  of  the  Court,  is  to  take  account  of  the  Scilly 
Isles  as  part  of  the  coastline  of  the  United  Kingdom  but  to  give  them  less  than  their  full 
effect  in  applying  the  equidistance  method.4 

As  the  Court  further  explained : 

What  equity  calls  for  is  an  appropriate  abatement  of  the  disproportionate  effects  of  a 
considerable  projection  onto  the  Atlantic  continental  shelf  of  a  somewhat  attenuated 
portion  of  the  coast  of  the  United  Kingdom.5 

The  Court  had  to  reconcile  this  view  with  that  of  the  International  Court  of 
Justice  in  the  North  Sea  cases  where,  it  will  be  recalled,  the  International  Court 
had  stated  that  it  was  not  the  function  of  equity  to  ‘refashion’  nature.6  This  the 
Court  of  Arbitration  did  in  a  paragraph7  which  some  may  regard  as  lacking  in 
conviction,  for  the  Court  does  little  more  than  make  the  comparison  with  ‘an 
exceptionally  long  promontory’  and  states  categorically,  but  without  further 
reference  or  actual  illustration,  that  this  is  ‘generally  recognized  to  be  one  of  the 
potential  forms  of  “special  circumstance”  ’.8 

The  method  chosen  by  the  Court  to  achieve  an  equitable  result  in  the  South¬ 
western  Approaches  was  to  give  only  partial  effect  to  the  Scillies.  Noting  that 
there  were  a  number  of  examples  from  State  practice  of  partial  effect  for  islands, 
the  Court  went  on  to  say  that  in  one  instance,  at  least,  the  method  chosen  was  to 
give  half-effect.9  The  Court  found  additional  reason  to  adopt  half-effect  in  the 
fact  that  the  Scillies  were  twice  the  distance  from  Land’s  End  that  Ushant  was 
from  Finistere:  this  was  an  ‘indication  of  the  suitability  of  the  half-effect  method’ 

1  Paras.  95-8. 

2  Moreover,  the  Court  regarded  proportionality  as  not  a  source  of  title  to  any  shelf  area,  but 
simply  one  criterion  for  evaluating  the  equities  where  a  particular  geographical  feature  caused 
distortion,  and  a  criterion  not  necessarily  applicable  in  all  circumstances.  There  was  a  further 
difficulty  not  referred  to  by  the  Court  but  made  much  of  in  the  United  Kingdom  argument.  This 
was  that,  whereas  with  strictly  opposite  coasts  the  shelf  areas  relating  to  particular  coastal  lengths 
can  be  measured  with  ease,  with  shelf  areas  lying  off  the  coasts  it  is  remarkably  difficult.  One  has 
to  postulate  an  area  with  a  boundary  which,  in  this  case,  would  have  marked  off  a  U.K. /France 
sector  of  shelf  from  a  U.K. /Eire  sector  in  the  north;  and  a  further  boundary  to  mark  off  a  U.K./ 
France  sector  of  shelf  from  a  Franco/Spanish  sector  in  the  south. 

3  For  discussion  of  the  Court’s  insistence  on  the  obligation  of  Parties  to  the  1958  Convention 
to  abide  by  the  equidistance  principle,  see  post,  p.  14. 

4  Para.  249.  3  Tbid. 

6  I.C.J.  Reports,  1969,  para.  91. 

7  Para.  244.  8  Ibid. 

9  It  is  almost  certain  that  the  Court  had  in  mind  the  Iran/Saudi  Arabia  Agreement  of  24 

October  1968,  in  which  the  Iranian  island  of  Kharg  was  so  treated:  Limits  in  the  Sea,  No.  24. 
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rather  than  a  criterion  which  was  entitled  to  special  force.1  Detailed  comment  on 
the  method  adopted  by  the  Court  will  be  made  subsequently.  For  the  moment, 
it  needs  to  be  stated  that  the  resulting  boundary  roughly  split  in  half  the  area 
between  the  strict,  geographical  median  line  (claimed  by  the  United  Kingdom) 
and  the  line  E  (claimed  by  France). 


5.  A  Tentative  Evaluation  of  the  Implications  of  the  Award 

The  eminence  of  the  five  judges  and  the  fact  that  on  the  boundary  delimitation 
(if  not  on  the  points  of  treaty  interpretation)  they  were  unanimous  combine  to 
ensure  that  the  Award  will  have  very  considerable  influence.  Moreover,  the 
Court  was  obviously  at  pains  to  ensure  that  the  Award  should  be  seen  as  a 
development  from  the  International  Court  of  Justice’s  Judgment  in  the  North 
Sea  cases,  and  in  no  way  inconsistent  with  it.  The  way  is  therefore  open  to  the 
International  Court  itself  to  adopt  the  Court  of  Arbitration’s  reasoning  in  any 
subsequent  case.  The  whole  structure  and  tenor  of  the  Award  reveals  its  high, 
intellectual  quality  and  a  sophistication  of  reasoning  which  cannot  fail  to  impress. 
That  the  Award  may  raise  difficulties  cannot  be  doubted,  but  in  so  far  as  the 
comments  which  follow  emphasize  those  difficulties,  they  do  so  by  way  of 
commentary  on  the  difficulties  inherent  in  these  issues  of  maritime  boundary 
delimitation  rather  than  by  way  of  criticism  of  the  quality  of  the  Award. 

(a)  The  interpretation  of  Article  6  and  the  predictability  of  maritime  boundaries 

There  can  be  little  doubt  that  the  Award  will  upset  some  well-established 
views  on  the  effect  of  Article  6.  The  Court’s  treatment  of  Article  6  has  not  only 
elevated  ‘special  circumstances’  from  what  some2  perceived  to  be  the  status  of  a 
limited  exception  to  a  general  rule  to  the  status  of  partnership  in  a  unified 
‘equidistance-special  circumstances’  rule,  but  it  has  also  equated  ‘special 
circumstances’  with  equity  so  as  to  qualify  the  rule  by  the  primary  objective  of 
securing  an  equitable  result.3 

It  might  be  said,  with  some  justification  by  reference  to  the  travaux  prepara- 
toires  of  the  1958  Geneva  Conference,  that  this  is  scarcely  the  result  the  Parties 
to  the  1958  Convention  intended.  It  might  also  be  said  that  the  Court  has  now  so 
far  assimilated  Article  6  to  the  rules  of  customary  international  law  enunciated  in 
the  North  Sea  cases  that  the  Award  almost  runs  counter  to  the  International 
Court’s  own  view  that  Article  6  was  not  part  of  customary  law.  However,  such  a 
comment  overlooks  the  considerable  emphasis  placed  by  the  Court  of  Arbi¬ 
tration  on  the  role  of  equidistance  in  boundary  delimitations  between  Parties  to 
the  1958  Convention,  for  the  Court  clearly  regarded  equidistance  as  the  right 
and  proper  (that  is  to  say,  ‘equitable’)  method  in  many  cases. 

I  P £1X3  25  X  • 

^  For  example,  in  the  North  Sea  cases,  I.C.J.  Reports,  1969,  Judges  Tanaka  (p.  186),  Morelli 
(p.  206),  Lachs  (p.  220)  and  Sorensen  (p.  254). 

3  See  especially  para.  70,  cited  supra,  p.  5. 
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The  Court  said: 

The  Court  does  not  overlook  that  under  Article  6  the  equidistance  principle  ultimately 
possesses  an  obligatory  force  which  it  does  not  have  in  the  same  measure  under  the 
rules  of  customary  law;  for  Article  6  makes  the  application  of  the  equidistance  prin¬ 
ciple  a  matter  of  treaty  obligation  for  Parties  to  the  Convention  .  .  .  [but]  .  .  .  the 
obligation  to  apply  the  equidistance  principle  is  always  one  qualified  by  the  condition 
‘unless  another  boundary  is  justified  by  special  circumstances’.1 

Indeed,  the  extent  to  which  the  Court  relied  upon  equidistance  was  consider¬ 
able.  The  Court  assumed  it  to  be  the  applicable  rule  in  the  ‘non-controversial’  or 
mid-Channel  areas,  and  also  in  the  narrow  waters  between  the  Channel  Isles  and 
the  French  mainland.  Even  in  the  two  controversial  areas,  the  Court  modified 
rather  than  rejected  equidistance.  For  the  Channel  Islands  area  was  given  a 
median  line  as  the  primary  boundary,  and  in  the  South-western  Approaches  the 
equidistance  boundary  remained  the  boundary  but  was  modified  by  the  tech¬ 
nique  of  giving  half-effect  to  the  Scillies.  It  is,  therefore,  more  a  question  of 
emphasis  than  anything  else.  In  short,  with  a  boundary  between  Parties  to  the 
1958  Convention,  the  equidistance  principle  has  the  status  of  an  agreed  rule  of 
law,  which  it  does  not  have  under  customary  law.  What  the  Court  suggests, 
however,  is  that  this  agreed  rule  will  apply  only  where  it  achieves  an  equitable 
result  ;2  and  that  result  is  the  aim  common  to  both  Article  6  and  customary  law. 

The  problem  is  that  perceptions  of  ‘equity’  are  apt  to  vary  from  State  to  State, 
and  especially  where  the  two  States  share  a  boundary  in  a  common  shelf.  It  is 
likely  that,  following  this  Award,  fewer  States  will  be  prepared  to  accept  a  strict 
equidistance  boundary,  and  will  argue  the  ‘equities’  of  their  particular  case  with 
the  result  that  boundary  agreements  may  become  more  difficult  to  reach  and 
recourse  to  judicial  or  arbitral  settlement  may  become  more  frequent. 

Yet  it  is  by  no  means  clear  that,  following  this  Award,  the  likely  outcome  of 
such  third-party  settlement  can  be  predicted.  This  is  not  simply  because  of  the 
inherently  abstract  quality  of  the  notion  of  ‘equity’  but  also  because  of  the 
Court’s  own  emphasis  upon  the  need  to  identify  the  specific  geographical 
characteristics  of  each  situation  and  to  look  at  equity  in  that  quite  specific  con¬ 
text.  As  the  Court  said,  ‘the  appropriateness  of  the  equidistance  method  or  any 
other  method  for  the  purpose  of  effecting  an  equitable  delimitation  is  a  function 
or  reflection  of  the  geographical  and  other  relevant  circumstances  of  each 
particular  case’.3  Since  no  two  sets  of  geographical  and  other  relevant  circum¬ 
stances  will  ever  be  identical,  no  award  can  ever  be  treated  as  a  truly  reliable 
precedent,  and  predictions  about  the  correct  and  ‘equitable’  boundary  will 
perforce  be  hazardous. 

It  may,  of  course,  be  objected  that  the  criterion  of  ‘natural  prolongation’ 
serves  to  eliminate  such  a  degree  of  hazard,  on  the  ground  that  the  task  of  the 

1  Para.  70. 

2  And  note,  in  para.  97,  the  Court’s  presumption  that  an  equidistance  median-line  boundary 
between  opposite  States  will  be  more  likely  to  be  equitable  than  a  lateral  boundary  between 
adjacent  States. 

3  Para.  97. 
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Court  is  to  identify  the  areas  which  are  the  ‘natural  prolongation’  of  each  State, 
and  not  to  attempt  to  award  equitable  shares  in  the  shelf.  Certainly  this  was  the 
view  of  the  International  Court  in  the  North  Sea  cases,1  and  the  Court  of 
Arbitration  expressly  endorsed  this  view: 

. . .  delimitation  is  essentially  a  process  of  ‘drawing  a  boundary  line  between  areas  which 
appertain  to  one  or  other  of  the  States  affected’.  Accordingly,  although  the  delimitation 
in  the  present  case  must  be  equitable,  it  cannot  have  as  its  object  simply  the  awarding 
of  an  equitable  ‘share’  in  the  continental  shelf  to  each  Party.2 

However,  as  we  shall  see  in  the  next  section,  the  utility  of  the  ‘natural  pro¬ 
longation’  criterion  for  boundary  purposes,  and  when  used  in  a  geological  sense, 
is  highly  questionable.  Moreover,  if  one  looks  to  the  reasoning  behind  the 
Court’s  award  of  a  12-mile  enclave  to  the  Channel  Islands,  or  of  half-effect  to  the 
Scillies,  it  is  difficult  to  detect  the  influence  of  the  ‘natural  prolongation’  criterion. 
One  is  left  with  the  uneasy  feeling  that,  despite  what  the  Court  said,  it  was  in 
fact  awarding  what  it  had  persuaded  itself  were  equitable  shares  in  the  shelf. 

It  may  be  that  the  real  curb  on  the  unpredictable  use  of  ‘equity’  lies  in  the 
Court’s  insistence  that,  but  for  the  location  of  the  specific  geographical  features 
in  question  (the  Channel  Isles,  the  Scilly  Isles),  the  two  parties  were  in  broadly 
comparable  geographical  relationships  to  the  shelf  areas.3  In  other  words,  where 
the  situations  of  the  two  coastal  States  are  dissimilar,  the  Court  must  take  the 
facts  of  nature  as  they  are  and  not  attempt  to  refashion  them;  and  ‘special 
circumstances’,  or  ‘equity’,  have  no  role  to  play.  However,  where  two  States  are 
in  a  situation  of  broad  equality  in  relation  to  a  shelf  area,  and  where  this  equity 
is  upset  by  the  existence  of  one  or  more  quite  specific,  isolated  features — such  as 
islands,  or  a  promontory — then  these  features  qualify  as  ‘special  circumstances’ 
and  import  equity  into  the  solution.  Had  the  Court  regarded  only  the  Channel 
Isles  as  ‘special  circumstances’,  and  not  the  Scillies,  this  view  of  the  law  would 
have  been  tolerably  reassuring.  The  inclusion  of  the  Scillies  as  ‘special  circum¬ 
stances’  does,  however,  decrease  one’s  feeling  that  the  law  can  be  predicted  with 
reasonable  certainty,  for  there  the  argument  is  less  compelling  and  one  is  left 
with  the  impression  that  a  State  (but,  it  is  to  be  hoped,  not  a  Court)  might  seize 
on  almost  any  inequality  in  the  coast,  or  island,  to  justify  invoking  ‘special 
circumstances’. 

(b)  The  relative  weight  of  geographical,  geological  and  other  relevant  factors 

The  International  Court  of  Justice,  in  the  North  Sea  cases,  had  emphasized 
the  characteristic  of  the  shelf  as  the  ‘natural  prolongation’  of  the  land  territory4 

1  See  especially  I.C.J.  Reports ,  1969,  paras.  19-20,  85  (c). 

2  Para.  78. 

3  See  especially  para.  103  relating  to  the  Channel  Isles  and  paras.  234  and  244  relating  to  the 
Atlantic  area:  for  example  ‘.  .  .  the  two  States  abut  on  the  continental  shelf  with  coasts  not 
markedly  different  in  extent  and  broadly  similar  in  their  relation  to  that  shelf  .  .  .’  (para.  244). 

4  I.C.J.  Reports,  1969,  para.  101.  The  I.C.J.  did  not,  however,  suggest  how  in  the  geological 
circumstances  of  the  shelf  areas  off  the  Dutch,  German  and  Danish  coasts  this  criterion  could  be 
applied  in  any  meaningful  way.  Indeed,  it  is  hard  to  see  how,  in  an  area  of  comparative  geological 
uniformity,  any  idea  of  attaching  particular  shelf  areas  to  particular  coasts  on  the  basis  of 


i6 


THE  ENGLISH  CHANNEL  ARBITRATION 


and  from  this  had  developed  in  the  legal  literature  a  possibly  excessive  pre¬ 
occupation  with  geological  factors  as  determinants  of  boundaries.  One  of  the 
more  welcome  features  of  the  Court  of  Arbitration’s  Award  is  that  it  has 
decreased,  or  corrected,  the  excessive  emphasis  on  geological  factors  and 
emphasized  rather  more  the  geographical  factors,  in  particular  the  coastal 
configurations  of  the  parties.  Indeed,  it  is  likely  that  in  the  future  ‘natural 
prolongation’  will  be  seen  as  referring  to  geographical  configurations  rather 
than  geological  factors. 

This  is  believed  to  be  a  salutary  development.  For  boundaries  between  shelves 
belonging  to  neighbouring  States,  be  they  opposite  or  adjacent,  presuppose  that 
the  States  share  a  common  shelf,  a  shelf  area  likely  to  be  of  essential,  physical 
continuity  (the  ‘same’  shelf  in  the  language  of  Article  6).  Thus,  as  the  Court 
rightly  pointed  out,  the  shelf  under  the  Channel  could  be  said  to  be  the  natural 
prolongation  of  both  Parties  in  geological  or  physical  terms :  what  was  necessary, 
therefore,  was  for  the  Court  to  determine  what  areas  were  legally  the  natural 
prolongations  of  each  Party.  As  the  Court  said: 

.  .  .  the  very  fact  that  in  international  law  the  continental  shelf  is  a  juridical  concept 
means  that  its  scope  and  the  conditions  for  its  application  are  not  determined  exclusive¬ 
ly  by  the  physical  facts  of  geography  but  also  by  legal  rules  .  .  .  the  force  of  the  cardinal 
principle  of  ‘natural  prolongation  of  territory’  is  not  absolute,  but  may  be  subject  to 
qualification  in  particular  situations.1 

Consistently  with  this  approach,  the  Court  rejected  the  United  Kingdom 
argument  that,  if  the  median  line  were  to  be  rejected,  an  alternative  ‘natural’ 
boundary  delimiting  the  respective  natural  prolongations  of  the  United  Kingdom 
and  France  could  be  found  along  the  axis  of  the  Hurd  Deep  Fault  Zone.2  The 
genesis  of  the  argument  lay  in  the  peculiarly  delphic  observation  by  the  Inter¬ 
national  Court  of  Justice  in  the  North  Sea  cases  regarding  the  Norwegian 
Trough.3  The  Court  of  Arbitration  did  not  express  a  view  on  this  dictum  by  the 
International  Court.  What  it  did  say  was  that,  however  distinctive  the  Hurd 
Deep  and  the  Fault  Zone  might  be,  as  geomorphological  features  (i.e.  ‘topo¬ 
graphical’  features  on  the  seabed),  they  did  not  interrupt  the  ‘essential  unity  of 
the  continental  shelf’.4 5  These  features  were  stated  to  be  ‘minor’  faults  in  com¬ 
parison  with  the  ‘deep’  Norwegian  Trough,  but,  far  more  significantly,  the  Court 
went  on  to  suggest  that,  if  the  equidistance  line  were  to  be  departed  from,  it 
would  have  to  be  because  ‘some  geographical  feature  amounts  to  a  “special 
circumstance”  .  .  .’.s  The  language  suggests  that  the  word  ‘geographical’  was 

geological  affinity  could  work"in  the  sense  of  providing  lateral  boundaries  between  adjacent  States. 
Certainly,  the  boundaries  eventually  agreed  between  those  States  do  not  suggest  any  reliance  on 
such  an  idea:  see  Limits  in  the  Sea,  No.  io  Revised. 

1  Para-  i9i.  2  Ante,  p.  10. 

3  LC.J.  Reports,  1969,  para.  45:  ‘.  .  .  the  Court  notes  that  the  shelf  areas  in  the  North  Sea 

separated  from  the  Norwegian  coast  by  the  80-100  Kilometres  of  the  Trough  cannot  in  any 
physical  sense  be  said  to  be  adjacent  to  it,  nor  to  be  its  natural  prolongation.’ 

4  Para.  107. 

5  Para.  108.  It  should  be  added  that  the  Norwegian  Trough  is  not  a  fault,  nor  a  feature  with 
any  structural  or  geological  significance;  it  is  an  erosional  feature  with  a  purely  topographical 
significance. 
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chosen  quite  deliberately  and  in  contradistinction  to  geological’.  It  remains  an 
open  question  whether,  on  the  same  shelf,  geological  or  geomorphological 
features  can  constitute  such  a  break  in  the  continuity  of  the  shelf  as  to  form  a 
‘natural’  boundary  and,  if  so,  what  manner  of  features  will  bring  about  this 
result.  On  one  view  the  Court  is  saying  that  a  trench  or  trough  or  ‘deep’  may 
provide  a  boundary  either  where  it  constitutes  a  significant  break  in  the  con¬ 
tinuity  of  the  shelf  so  as  to  produce,  in  effect,  different  shelves  on  either  side  or 
where  quite  extraneous  ‘special  circumstances’,  probably  geographical,  justify  in 
equity  some  boundary  other  than  the  median  line  and  the  feature  in  question 
provides,  as  it  were  accidentally,  an  equitable  boundary  line.  It  is,  however, 
difficult  to  fit  the  Norwegian  Trough  into  either  of  these  categories,  and  the 
Court’s  treatment  of  that  feature  is  as  obscure  as  that  of  the  International  Court, 
so  the  question  must  remain  an  open  one. 

As  to  the  other  ‘relevant’  factors,  the  Court  certainly  took  note  of  the  political 
and  economic  conditions  of  both  the  Channel  Islands  and  the  Scilly  Isles.1  What 
is  by  no  means  clear  is  what  importance  the  Court  did  attach  to  political  status 
and  what  view  the  Court  would  have  taken  of  the  entitlement  to  a  shelf  of  the 
Channel  Islands  had  they  been  fully  independent.  The  Court’s  insistence  that 
the  issue  was  one  of  the  entitlement  of  the  islands  as  such,  and  as  islands  separate 
from  the  United  Kingdom,2  might  suggest  that,  had  the  Channel  Islands  been  a 
separate  State,  the  boundary  would  have  been  the  same.  Yet  this  is  scarcely 
credible,  for  in  effect  the  Channel  Islands  were  given  no  true  shelf,  no  area 
outside  their  potential  12-mile  territorial  sea,  at  all.3  It  is  therefore  extremely 
difficult  to  gauge  the  effect  which  varying  degrees  of  political  autonomy  or 
economic  vitality  might  have  on  a  result  in  accord  with  equitable  principles. 

The  Court’s  treatment  of  considerations  of  national  security  is  also  somewhat 
elusive,  for  such  considerations  ‘cannot  be  regarded  by  the  Court  as  exercising  a 
decisive  influence  .  .  .  cannot  negative,  any  conclusions  that  are  already  indicated 
by  the  geographical,  political  and  legal  circumstances  .  .  ,’.4 

What  is  very  much  clearer,  and  very  much  to  be  welcomed,  is  the  Court’s 
treatment  of  the  factor  of  proportionality.  In  essence,  the  Court  refused  to 
entertain  nice,  detailed  calculations  of  coastal  lengths  and  ratios  of  such  lengths 
to  shelf  areas.  It  said  (having  emphasized  that  the  reference  to  this  factor  in  the 
North  Sea  cases  dealt  with  a  concave  coast) : 

The  concept  of  ‘proportionality’  merely  expresses  the  criterion  or  factor  by  which  it 
may  be  determined  whether  such  a  distortion  (caused  by  a  particular  coastal  con¬ 
figuration  or  individual  feature)  results  in  an  inequitable  delimitation  .  .  .  The  equitable 
delimitation  of  the  continental  shelf  is  not  ...  a  question  of  apportioning — sharing  out 
— the  continental  shelf  amongst  the  States  abutting  upon  it.  Nor  is  it  a  question  of 
simply  assigning  to  them  areas  of  the  shelf  in  proportion  to  the  length  of  their  coast¬ 
lines  .  .  .  Proportionality,  therefore,  is  to  be  used  as  a  criterion  or  factor  relevant  in 

1  Paras.  184,  186-7. 

2  Para.  190. 

3  Ante,  p.  9.  And  note  the  Court’s  quite  detailed  discussion  of  the  political  status  of  the 
islands  at  paras.  185-6,  which  clearly  suggests  that  political  status  is  a  relevant  factor. 

4  Para.  188. 


18  THE  ENGLISH  CHANNEL  ARBITRATION 

evaluating  the  equities  of  certain  geographical  situations,  not  as  a  general  principle 
providing  an  independent  source  of  rights  to  areas  of  continental  shelf.1 

Thus,  the  Court  took  a  very  general  view  of  the  approximate  equality  in  the 
Channel  of  the  French  and  English  mainland  coasts  and  found  that  by  reference 
to  that  broad  equality  the  effect  of  applying  the  normal  equidistance  line  to  the 
Channel  Islands  was  disproportionate  and  inequitable. 

(c)  The  relevance  of  the  Award  to  other  ''island'  situations 

The  Court  at  no  stage  attempted  to  develop  a  comprehensive  statement  of  the 
law  governing  islands  in  relation  to  continental  shelf  boundaries.  The  following 
propositions  can  be  extracted  from  the  Award  with  a  reasonable  degree  of 
confidence. 

(i)  ‘Special  circumstances’  is  a  concept  not  necessarily  confined  to  very  small 
islands.2 

(ii)  Islands  in  proximity  to  a  mainland  are  properly  used  as  base-points  for 
delimitation  purposes. 

(iii)  Where  an  island  or  group  of  islands  is  proximate  to  its  own  State’s  main¬ 
land  coast,  it  may  in  certain  geographical  configurations  be  treated  as  if  it 
had  an  effect  akin  to  that  of  a  promontory,  requiring  some  adjustment  to 
the  equidistance  line. 

(iv)  Where  an  island  or  group  of  islands  is  sufficiently  isolated  from  the  main¬ 
land  coast,  it  is  entitled  to  a  separate  area  of  continental  shelf,  though 
what  is  an  equitable  share  of  the  shelf  may  vary  in  the  light  of  the  geo¬ 
graphical  circumstances  and  other  relevant  factors. 

(v)  Where  an  island  or  group  of  islands  is  isolated,  that  is  to  say  separated  by 
some  distance,  from  the  mainland  coast  of  the  State  under  whose  sove¬ 
reignty  it  lies;  and  where  the  island  or  group  of  islands  is  close  to  another 
mainland  coast  (i.e.  on  the  ‘wrong  side’  of  the  mainland-to-mainland 
median  line),  an  enclave  solution  may  be  appropriate. 

It  is  perhaps  equally  important  to  stress  what  the  Award  did  not  decide.  The 
Award  can  have  little  value,  as  a  ‘precedent’,  for  island  situations  where  the 
islands  are  separate  States,  or  where  the  islands  are  not  located  on  the  same 
continental  shelf  as  the  mainland  territories  of  the  two  States  whose  shelf 
boundaries  the  islands  influence.  The  Award  also  has  little  relevance  to  situations 
where  islands  are  not  isolated  but  form  part  of  a  continuous,  archipelagic-type, 
feature.  The  Court  said  in  connection  with  its  treatment  of  the  Channel  Islands 
and  the  enclave  solution  it  proposed  for  those  islands: 

The  case  is  quite  different  from  the  case  where  numerous  islands  stretch  out  one  after 
another  long  distances  from  the  mainland  .  .  .  The  Channel  Islands  are  not  only  ‘on  the 
wrong  side’  of  the  mid-Channel  median  line  but  wholly  detached  geographically  from 
the  United  Kingdom.3 

1  Paras,  ioo-i. 

2  Although  it  may  be  a  concept  applicable  only  where  the  islands  disturb  a  situation  which 
would  otherwise  be  one  of  broad,  geographical  equality  in  relation  to  the  shelf:  see  ante,  p.  7. 

3  Para.  199. 
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I  here  is  also  some  uncertainty  about  the  effect  of  islands  on  the  classification 
of  a  coastal  relationship  as  ‘opposite’  or  ‘adjacent’.  As  indicated  earlier,1  the 
Court  did  not  regard  the  distinction  between  the  two  categories  as  having  much 
legal  significance,  since  the  rules  of  delimitation  to  be  applied  to  the  two  cate¬ 
gories  are  essentially  the  same.  It  was  the  actual  geographical  situation  which 
determined  the  equitable  character  of  the  delimitation  and  not  the  legal  desig¬ 
nation  as  one  of  opposite’  or  ‘adjacent’  coasts.  Hence,  though  perhaps  legally 
‘opposite’,  the  Court  regarded  the  boundary  in  the  South-western  Approaches 
as  essentially  a  lateral  boundary,  similar  to  the  boundary  between  adjacent 
States.  Accepting  all  this,  one  is  nevertheless  left  with  the  question  whether  the 
relationship  is  determined  by  the  mainland  coasts,  leaving  any  offshore  islands 
to  be  accommodated  subsequently  as  equity  dictates,  or  whether  the  offshore 
islands  themselves  influence  the  classification  of  the  coasts  as  ‘opposite’  or 
adjacent  or,  what  is  more  important,  the  classification  of  the  boundary  as  a 
median  or  lateral  boundary,  for  it  is  the  latter  which  is  the  more  likely  to  require 
correction  in  equity.  In  short,  the  question  is  whether  islands  are  to  be  treated  as 
part  of  the  coasts,  or  merely  as  factors  which  will  influence  the  course  of  a 
boundary  the  nature  of  which  is  dictated  by  the  mainland  coasts.  It  is  not  possible 
to  answer  this  question  confidently  on  the  basis  of  this  Award,  although  the 
indications  are  that  islands  proximate  to  their  own  coasts  will  be  treated  as  part  of 
those  coasts.  These  indications  are  to  be  found  in  the  fact  that  the  Court  drew  an 
analogy  between  the  Scillies  and  a  promontory,  and  also  that  the  Court  considered 
the  coasts  ‘opposite’  westwards  of  Point  J  (the  last  point  which  could  lie  on  a  line 
joining  mainland  to  mainland).2 

(d)  The  Court's  use  of  State  practice  as  evidence  of  the  rules  of  international  law 

One  of  the  less  satisfactory  aspects  of  the  Award  is  the  tendency  to  make 
rather  general  reference  to  State  practice  as  supporting  a  particular  proposition, 
but  without  any  specific  reference  to  what  that  practice  consists  of. 

Such  general  references  to  ‘the  practice  of  States’  appear  in  the  following 
contexts:  the  question  whether  the  1958  Convention  is  obsolete  (para.  47);  the 
question  of  the  use  of  the  equidistance  method  in  delimitation  agreements 
between  States  (para.  85);  the  question  whether  the  categories  of  ‘opposite’  and 
‘adjacent’  States  are  comprehensive  (para.  94);  the  question  of  the  significance  of 
physical  features  like  the  Hurd  Deep  (para.  107);  the  precedents  for  semi¬ 
enclaves  (para.  199) ;  the  precedents  for  extending  median  lines  beyond  the  point 
where  two  coasts  are  geographically  opposite  each  other  (para.  242);  the  pre¬ 
cedents  for  modifying  or  varying  the  equidistance  line  rather  than  rejecting  it 
(para.  249);  the  precedents  for  partial  effect  being  given  to  islands  (para.  251). 

It  must  be  conceded  that  for  a  Court  of  this  stature  to  itemize  the  obvious 
would  be  ludicrous.  Yet,  if  the  Award  is  to  be  of  real  value  to  legal  scholars,  it 
may  be  said  that  the  Court  could  have  rendered  more  assistance  by  giving  some 
actual  citations  of  State  practice,  at  least  in  those  cases  where  it  is  by  no  means 

1  Ante,  p.  11.  The  full  discussion  of  this  matter  in  the  Award  is  at  paras.  237-42. 

2  Para.  252. 
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obvious  what  practice  the  Court  has  in  mind.  Indeed,  in  one  or  two  examples  it 
might  be  said  that  the  Court’s  general  reference  to  State  practice  creates  an 
impression  of  certainty  in  the  law  which  is  deceptive,  and  which  can  be  seen  to 
be  deceptive  when  the  actual  examples  of  State  practice  are  examined.  This  is 
particularly  true  of  the  Court’s  easy  reference  to  semi-enclaves,  for  what  does  not 
emerge  from  the  Award  is  the  extreme  novelty  of  the  complete  enclave  solution  or 
the  fact  that  at  least  one  of  the  semi-enclave  solutions,  the  Italian/Tunisian 
Agreement  of  1971,  seemed  to  be  prima  facie  very  much  in  point  and  merited 
more  detailed  explanation  by  the  Court  of  the  reasons  why  it  was  thought  to  be 
irrelevant.  Much  the  same  can  be  said  of  the  proposition  about  partial  effect  for 
islands.  There  is  an  implicit  assumption  by  the  Court  that  agreements  giving 
partial  effect  to  islands  reflect  the  views  of  the  Parties  on  what  would  be  in 
accordance  with  ‘equitable’  principles.  A  more  careful  analysis  of  State  practice 
might  have  shown  that  this  is  a  very  questionable  assumption.  To  take  the  one 
example  cited  by  the  Court  as  justifying  ‘half-effect’,  which  one  presumes  to  be 
the  Iran/Saudi  Arabia  Agreement  of  1968, 1  the  attribution  of  half-effect  to  the 
island  of  Kharg  may  well  have  been  based  entirely  on  what  was  politically 
feasible  at  that  time,  having  nothing  to  do  with  the  Parties’  conception  of  equity. 
There  can  be  no  certainty  that  an  arbitral  award  would  have  produced  the  same 
boundary.  Even  the  actual  technique  used  to  attribute  reduced  effects  to  islands 
merited  more  careful  study.  A  more  specific  analysis  of  State  practice  would  have 
demonstrated  both  the  novelty  and  difficulty  of  applying  this  technique  to 
lateral  boundaries  where  islands  occur  off  both  coasts. 

(e)  The  Court's  adoption  of  legal  arguments  proprio  motu 

It  will  be  seen  that,  in  relation  to  the  South-western  Approaches  or  Atlantic 
area,  the  Court  developed  a  line  of  reasoning  which  neither  Party  had  argued. 
France  at  no  stage  argued  that  the  Scillies  should  be  given  a  reduced  effect  nor, 
for  obvious  reasons,  did  the  United  Kingdom.  Thus,  the  treatment  of  the 
boundary  as  a  lateral  boundary,  the  decision  to  give  to  the  Scillies  half-effect, 
and  above  all  the  technique  of  applying  half-effect,  were  all  matters  of  crucial 
importance,  but  none  was  argued  by  the  Parties.  These  matters  arise  de  novo  in 
the  Court’s  Award  and  neither  Party  was  able  to  comment  on  them. 

It  is  difficult  to  sustain  the  argument  that  an  international  tribunal  is  restricted 
to  giving  a  judgment  based  on  the  legal  arguments  of  the  Parties.2  Yet  whilst  no 
legal  requirement  may  exist,  there  is  an  obvious  advantage  to  the  Court  in 
affording  to  the  Parties  an  opportunity  to  comment  on  legal  arguments  of 

1  International  Boundary  Series,  No.  24. 

2  For  a  recent  comment  on  this  argument  see  the  Decision  of  the  European  Commission  on 
Human  Rights,  A.  3147/67,  Collection  of  Decisions  of  the  European  Commission  of  Human  Rights, 
vol.  27,  p.  1 19  at  pp.  126-7: 

...  it  is  a  generally  recognised  principle  of  law  that  it  is  for  the  Court  to  know  the  law  {jura 
novit  curia)-,  ...  the  practice  of  the  legal  systems  of  the  High  Contracting  Parties  varies  in  this 
respect;  ...  in  certain  systems  the  concept  of  ‘fair-hearing’  is  interpreted  in  the  sense  that 
courts  are  required  to  invite  the  Parties  to  make  submissions  on  those  points  of  law  which 
appear  to  the  courts  to  be  significant,  .  .  .  however,  other  legal  systems  do  not  make  any  such 
requirement;  .  .  .  consequently,  there  is  no  generally  accepted  practice  in  this  respect  .  .  . 
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importance  which  the  Court  feels  to  have  been  ignored  by  the  Parties  but  which 
might  form  the  basis  of  the  Court’s  award.  The  Court  benefits  by  listening  to  the 
arguments  and  the  Parties  benefit  by  having  the  satisfaction  of  knowing  that  they 
have  had  a  fair  hearing  on  all  important  points.  It  may  be  suggested  that  the 
Court’s  rather  original  reasoning  on  the  Scillies  issue  ought  to  have  been  put  to 
the  Parties. 

There  is,  of  course,  the  difficulty  of  timing,  since  it  may  require  some  period  of 
private  deliberation  by  the  Court  before  the  broad  outline  of  any  new  line  of 
reasoning  emerges.  In  all  probability,  the  Parties  would  have  to  be  summoned 
back  for  a  second  ‘round’  of  argument.1  This  has  its  inconveniences,  incon¬ 
veniences  which  may  be  reduced  by  confining  this  second  ‘round’  to  written 
argument,  but  it  may  be  that  the  Parties  would  prefer  these  inconveniences  to  a 
judgment  based  on  reasoning  on  which  they  have  had  no  opportunity  to  comment. 

(f)  The  technique  of  giving  reduced  effect  to  islands 

The  remaining  matter  which  calls  for  comment  is  the  method  used  by  the 
Court  of  Arbitration  for  reducing  the  effect  to  be  given  to  the  Scilly  Isles.  The 
actual  boundary  drawn  by  the  Court  lay  more  to  the  north  than  if  a  mainland- 
to-mainland  median  line  had  been  drawn,  ignoring  both  the  Scillies  and  Ushant. 
Given  that  the  Scillies  lie  twice  as  far  offshore  as  Ushant,  that  result  is  somewhat 
surprising  and  it  leads  to  an  enquiry  into  the  method  used  by  the  Court. 

There  are  examples  from  State  practice  in  which  offshore  islands  are  given  less 
than  full  effect  for  the  purpose  of  drawing  an  ‘equidistance’  line.2  The  Court  of 
Arbitration  referred  specifically  to  one  instance  in  which  half-effect  was  given3 
and  summarized  the  technique  used  for  giving  half-effect  in  the  following  terms : 

The  method  of  giving  half-effect  consists  in  delimiting  the  line  equidistant  between  the 
two  coasts,  first,  without  the  use  of  the  offshore  island  as  a  base-point  and,  secondly, 
with  its  use  as  a  base-point;  a  boundary  giving  half-effect  to  the  island  is  then  the  line 
drawn  mid-way  between  these  two  equidistance  lines.4 

If  one  thinks  entirely  in  terms  of  a  median-line  boundary  between  ‘opposite’ 
coasts,  there  are  two  questions  which  arise.  The  first  is  the  rationale  for  ‘half¬ 
effect’,  as  compared  to,  say,  one-third,  or  three-quarters;  in  short,  can  one 
devise  a  reasonably  scientific  way  of  determining  the  precise  effect  to  be  given  to 
one  particular  island  ?  The  second  question  is  one  of  the  method  to  be  used  to 

1  The  Court  in  fact  took  further  argument  on  the  use  of  Eddystone  Rock  as  a  base-point,  so 
there  can  scarcely  be  any  novelty  in  the  suggestion.  Although  the  main  hearings  ended  in  Feb¬ 
ruary  1977,  written  observations  on  Eddystone  were  made  in  April  and  a  further  oral  hearing  was 
held  in  May. 

2  For  example,  Indonesian/Malaysian  Agreement  of  7  November  1969,  in  relation  to  the  effect 
of  the  Natuna  Selatan  and  the  Natuna  Utara  on  the  eastern  boundary  with  Malaysia:  International 
Boundary  Series,  No.  1;  Italy/Yugoslavia  Agreement  of  21  January  1970:  ibid.,  No.  9;  Australia/ 
Indonesia  Agreement  of  9  October  1972,  in  relation  to  Timor  and  Tanimbar :  International  Legal 
Materials,  11  (1972),  p.  1272. 

3  The  Court  was  almost  certainly  thinking  of  the  treatment  of  the  island  of  Kharg  in  the  Iran / 
Saudi  Arabia  Agreement  of  1968,  Limits  in  the  Sea,  No.  24. 

4  Award,  para.  251. 
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draw  a  boundary  line  which  will  reflect  the  effect  to  be  given  to  a  particular 
island.  So  far  as  the  first  question  is  concerned,  the  Court  of  Arbitration  evi¬ 
dently  contemplated  the  possibility  of  a  reduced  effect  only  in  situations  where 
offshore  islands  were  situated  ‘outside  the  territorial  sea  of  the  mainland’.1  If  we 
assume  a  12-mile  territorial  sea,  and  assume  further  that  an  island  within  12 
miles  of  the  mainland  has  full  effect,  then  if  x  be  the  distance  of  the  island  from 
the  mainland,  the  formula  12/x  might  provide  a  rational  ratio:  that  is  to  say,  an 
island  where  x  equals  24  miles  would  have  half-effect,  or  where  x  equals  36  miles 
would  have  one-third  effect.  At  least  the  effect  would  diminish,  in  proportion  to 
the  distance,  the  further  the  island  is  from  the  mainland.  It  will,  however,  be 
apparent  from  this  example  that,  whilst  one  starts  from  the  premiss  that  it  is  not 
right  to  reduce  the  effect  of  an  island  lying  within  the  territorial  sea  of  the  main¬ 
land,  this  is  not  to  say  that  one  should  treat  the  island  as  if  it  were  mainland.  For, 
to  determine  the  ratio  of  distances  equitably  as  between  two  different  islands, 
one  has  to  take  account  of  the  distance  between  the  outermost  point  of  each 
island  and  the  mainland ;  one  cannot  ignore  a  part  of  that  distance  because  it  is 
territorial  sea. 

The  reason  for  this  quickly  becomes  apparent  when  two  opposite  islands  have 
to  be  weighted.  Let  us  suppose  that  two  opposite  coasts  have  offshore  islands, 
and  let  us  take  a  hypothetical  example  where  the  total  distance  from  the  main¬ 
land  of  Westland  to  the  mainland  of  Eastland  is  100  miles,  but  with  Westland 
having  island  A,  30  miles  offshore,  and  Eastland  island  B,  15  miles  offshore. 
There  now  seems  to  be  a  rational  basis  for  weighting  the  effect  of  these  islands 
by  using  the  ratio  of  their  maximum  distances2  from  their  respective  mainlands: 
the  fact  that  one  island  might  be  within  the  territorial  sea,  and  the  other  island 
not,  ought  to  be  discounted  (or  an  allowance  of  12  miles  made  to  the  latter, 
which  produces  the  same  result  but  unnecessary  complications).  Hence,  as  in 
Diagram  I,  full-effect  for  both  islands  would  produce  a  true,  mid-way  median 
line  57-5  miles  from  coast  W:  or  it  can  be  expressed  as  the  formula 00— 
(x-Ty)}  =  distance  of  boundary  from  W. 

But  if,  because  of  the  difference  in  the  distances  x  and  y,  it  is  desirable  to 
reduce  the  effect  to  be  given  to  island  A,  then  there  is  a  certain  logic  in  dividing 
the  sea  area  between  islands  A  and  B3  in  the  ratio  of  their  distances  from  their 
respective  mainlands.  Thus  the  weighted  median  line  would  be  at  a  distance 
y+y/x(ioo— (x-fy))  from  the  coast  of  E. 

If  one  now  thinks  of  the  situation  which  faced  the  Court  of  Arbitration  in  the 
South-western  Approaches  or  Atlantic  area,  where  the  technique  used  by  the 
Court  required  a  lateral  boundary  rather  than  the  normal  median  line,  it  would 
seem  that  similar  reasoning  can  be  followed.  Let  us  accept  the  Court’s  premiss 
that  the  Scillies  are  twice  as  far  from  Land’s  End  as  Ushant  is  from  the  Brest 

1  Para.  251. 

2  One  must  use  the  furthest  points  of  islands,  because  it  is  these,  and  not  the  nearest  points, 
which  govern  equidistance  boundaries. 

3  If  one  divided  the  entire  sea  area  between  the  two  mainland  coasts  (i.e.  W-E,  rather  than 
A-B)  in  the  ratio  x:y  using  the  formula  100 x/y  to  give  the  distance  from  W  this  would  weight  the 
islands  much  more  heavily. 
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peninsula,1  and  let  us  set  aside  whatever  other  factors  may  have  induced  the 
Court  to  opt  for  half-effect  for  the  Scillies.2  Applying  the  sole  criterion  of 
relative  distance,  then  as  in  Diagram  II,  the  formula  yjx  —  15/30  =  \  gives  the 
half-effect. 

There  then  comes  the  second  question  of  how  one  implements  half-effect  with 
a  lateral  boundary.  The  problem  is  somewhat  different  from  that  of  the  median 
line,  for  one  now  has  to  produce  a  boundary  which  is  angled  to  reflect  the 
weighting:  weighting  by  reference  to  distance  from  the  mainland  will  no  longer 
do.  One  method  would  be  notionally  to  draw  back  island  A  to  half  its  distance, 
for  example,  to  position  the  Scillies  notionally  at  15  miles  from  Land’s  End 
rather  than  30  miles  (the  position  marked  NA  on  the  Diagram  II).3  One  would 
then  join  NA  and  B  (the  notional  Scillies  and  Ushant)  by  a  straight  line  and  the 
perpendicular  bisector  of  that  line  drawn  as  a  geodesic  line4  would  produce  the 
desired  equidistance  line,  weighted  by  its  angular  inclination  to  give  island  A 
half-effect.  This  method  is  perhaps  questionable  because,  in  effect,  it  treats  the 
Scillies  as  if  they  are  the  same  distance  offshore  as  Ushant  and  makes  no  allow¬ 
ance  for  the  geographical  fact  that  they  are  twice  as  far  offshore. 

An  alternative  method  to  arrive  at  the  correct,  or  ‘equitable’  notional  position 
of  island  A  would  be  to  suppose  islands  A  and  B  were  an  equal  distance  of  15 
miles  from  their  respective  mainlands,  which  would  suppose  complete  equality 
and  no  problem  of  weighting.  Then  to  suppose  that  island  A  is  further  removed 
from  W  than  island  B  is  from  E  by  15  miles:  there  is  an  ‘excess’  distance  of  15 
miles  which  in  equity  requires  some  correction.  One  could  then  divide  the 
‘excess’  by  the  ratio  yjx  =  namely  7-5  miles,  to  give  a  notional  position  for 
the  island  (NA)  at  22-5  miles  from  the  mainland  W.  It  can  be  seen  that,  if  the 
inequity  between  the  two  islands  is  regarded  as  lying  in  the  fact  that  the  one  lies 
further  offshore  than  the  other,  there  is  a  good  deal  to  be  said  for  applying  the 
ratio  of  the  distances,  y/x,  to  this  ‘excess’  rather  than  to  the  whole  distance  of 
island  A  from  its  mainland.  This  method  would  favour  the  mainland  State  W 
more  than  the  previous  method:  the  notional  position  of  the  island  would  be 
located  22-5  miles  offshore  as  against  15  miles  under  the  previous  method.  Once 
the  notional  position  of  the  island  was  thus  fixed,  one  would  proceed  to  join  NA 
and  B,  and  use  the  perpendicular  bisector  to  give  the  lateral  boundary  as  before. 

It  can  be  seen  that,  in  fact,  neither  of  these  methods  was  used  by  the  Court  of 
Arbitration  in  the  Channel  case,  or  rather  by  the  Court’s  Expert. 

1  The  actual  figures  were  Scillies  31  miles,  Ushant  14;  these  were  the  furthest  distances,  not 
the  nearest. 

2  The  Court  found  the  criterion  of  distance  ‘suitable’,  but  did  not  attribute  to  it  ‘any  special 
force’.  It  may  be  that  where  two  opposite  islands  are  very  dissimilar  in  size,  population,  economic 
life,  etc.,  there  need  be  no  rigid  adherence  to  the  criterion  of  relative  distance  offshore. 

3  If  yjx  =  f,  then  NA  would  be  18  miles  from  Land’s  End,  i.e.  island  A  would  be  pulled  back 
notionally  f  X  30,  or  12  miles  back. 

4  That  is  a  true,  straight  line.  The  Court’s  Expert  used  a  line  of  constant  bearing  on  a  Mercator 
projection  which,  over  long  distances  and  because  of  the  earth’s  curvature,  is  not  in  fact  a  straight 
line  and  operated  to  the  further  disadvantage  of  the  U.K.  For  the  Court’s  decision  of  14  March 
1978  on  the  United  Kingdom’s  request  for  interpretation  of  the  Award  on  this  point  see  post, 
pp.  28-9. 
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Essentially,  as  shown  in  Diagram  III,  the  Expert  drew  a  perpendicular  bisector 
from  the  line  A-B  (Scillies-Ushant),  a  second  perpendicular  bisector  from  a 
line  A-C  (Ushant— Land  s  End),  and  then,  because  he  was  striving  for  half-effect, 
divided  equally  the  angle  between  the  two  perpendicular  bisectors,  the  angle 
being  determined  by  the  ratio  y/x. 

It  is  by  no  means  clear  that  this  is  a  method  preferable  to  the  alternatives 
described  above,  and  indeed  it  may  produce  extraordinary  results.  As  indicated 
earlier,  the  Court  s  lateral  boundary  was  slightly  more  disadvantageous  to  the 
United  Kingdom  (that  is,  more  to  the  north)  than  if  both  sets  of  islands  had  been 
ignored  completely.  The  result  seems  prima  facie  wrong  and,  of  course,  it 
derives  from  the  fact  that  the  Court’s  method  involved  treating  Ushant  as  if  it 
were  mainland  but  giving  only  half-effect  to  the  whole  distance  offshore  of  the 
Scillies  as  opposed  to  the  distance  by  which  the  Scillies  exceeded  Ushant  off¬ 
shore.  Had  the  technique  of  notionally  relocating  the  Scillies  nearer  to  Land’s 
End  been  used,  then  if  the  second  alternative  method  of  doing  this  had  been 
used  (applying  the  distance  ratio  of  the  excess  distance,  the  1 5  miles)  the  lateral 
boundary  would  have  been  much  further  to  the  south.  Had  the  first  alternative 
method  been  used  (applying  the  distance  ratio  to  the  whole  distance  x),  it  would 
have  made  little  difference  to  the  boundary.  But  this  was  somewhat  fortuitous 
because,  where  AB  and  BC  are  more  or  less  equal  in  length,  as  was,  quite 
fortuitously,  the  case  in  the  Scillies-Ushant-Land’s  End  triangle,  the  Expert’s 
method  and  the  first  alternative  method  of  relocating  the  Scillies  in  a  notional 
position  would  have  produced  a  similar  result.  But,  as  a  matter  of  geometry,  it 
will  make  a  considerable  difference  where  AB  and  BC  differ  in  length.  In  fact, 
where  AB  is  less  than  BC,  the  Expert’s  method  produces  a  line  more  favourable 
to  E,  and  conversely  when  AB  is  greater  than  BC,  a  line  more  favourable  to  W. 
The  differences  could  be  very  considerable,  and  based  on  no  apparent  logic; 
indeed  the  result  is  almost  the  contrary  to  what  one  would  expect.  Thus  the 
notional  pulling-back  of  the  island  whose  effect  is  to  be  reduced  is  the  preferable 
method,  and  either  the  first  or  second  method  of  achieving  this  has  more  logic 
than  the  Expert’s  method. 

It  will  be  apparent  that  the  whole  of  the  above  assumes  that  the  ratio  x:y  is 
exclusively  a  ratio  of  distances  offshore,  and  it  may  be  argued  that  this  method 
has  the  defect  of  ignoring  all  other  considerations  which  should  affect  an  equit¬ 
able  weighting  of  opposite  islands.  However,  there  is  no  reason  why  the  ratio 
x:y  could  not  be  expressed  in  terms  of  the  area  of  the  islands,  or  the  population 
of  the  islands,  or  the  gross  national  product  of  the  islands,  or  whatever  factors  are 
relevant  and  comparable.  One  might  even  take  an  average  of  all  these  various 
ratios  to  produce  a  truly  ‘equitable’  ratio.  The  Court’s  treatment  of  the  Scillies 
appears  to  be  based  exclusively  on  distances  (or,  at  least,  gives  no  reason  other 
than  relative  distances  to  justify  half-effect).  One  cannot  predict  the  outcome  if 
the  Scillies  had  been  unpopulated,  for  the  Court  gives  no  indication  of  the 
weight  to  be  attached  to  other  factors  like  size,  population,  economic  life  or 
autonomy,  and  it  can  certainly  be  argued  that  these  are  factors  as  important  as 
distance. 
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Of  course,  none  of  these  possibilities  was  mooted  before  the  Court  of  Arbi¬ 
tration,  and  that  for  the  reason  that  neither  the  United  Kingdom  nor  France 
argued  for  a  solution  involving  the  weighting  of  the  Scillies  as  against  Ushant. 
This  technique  of  achieving  an  equitable  solution  was  arrived  at  by  the  Court 
proprio  motu ,  without  benefit  of  argument  by  either  Party,  and,  in  the  result,  it 
may  be  that  the  technique  suffers  from  considerable  defects. 

As  we  shall  see  in  the  next  section,  when  the  United  Kingdom  sought  an 
interpretation  of  the  Court’s  Award  on  17  October  1977,  it  was  not  possible  for 
the  United  Kingdom  to  re-open  the  whole  method  by  which  the  Court  achieved 
‘half-effect’.  There  are,  however,  certain  indications  in  the  subsequent  decision 
of  14  March  1978  that  the  Court  would  not  regard  the  method  it  adopted  as  the 
correct  method  for  all  future  cases.  In  the  majority  judgment  the  Court  said: 

.  .  .  even  if  the  techniques  used  in  the  calculation  of  a  half-effect  boundary  were  to  be 
considered  as  incompatible  with  the  method  prescribed  by  the  Court  and  it  were  open 
to  the  Court  to  review  the  problem  of  appropriate  techniques  for  applying  the  half¬ 
effect  solution,  this  could  only  be  done  after  a  fresh  examination  of  all  pertinent  factors 
and  considerations  as  well  as  of  the  several  possible  techniques  and  the  courses  of  the 
boundaries  resulting  from  their  use.1 

Thus,  the  Court  hints  that  there  are  other  possible  techniques.  Moreover, 
Judge  Sir  Humphrey  Waldock,  in  his  Separate  Opinion,  conceded  that  ‘it  may  be 
difficult  to  maintain  that  there  is  any  precise,  accepted  concept  of  the  technique 
[of  half-effect]  to  be  used  to  effect  such  a  solution’.  The  Award  is  therefore  not 
likely  to  prove  an  insurmountable  barrier  to  a  review  of  this  technique  in  the 
future. 


6.  The  Interpretation  of  its  Award  by  the  Court  of  Arbitration 
in  its  Subsequent  Decision  of  14  March  1978 

On  17  October  1977  the  United  Kingdom  applied  to  the  Court  of  Arbitration 
for  an  interpretation  of  the  Award  of  30  June  1977.2  This  application  raised  a 
number  of  issues  which  the  Court,  in  its  decision  of  14  March  1978,  summarized 
in  these  terms : 

What  constitutes  the  ‘decision’  of  the  Court  for  the  purposes  of  Article  10,  paragraph 
2  ?  Under  what  conditions  may  the  Court’s  reasoning  be  said  to  have  binding  force  and 
to  prevail  over  parts  of  the  dispositif  and  the  Boundary-Line  Chart  which  allegedly  are 
in  conflict  with  it  ?  Whether  such  a  conflict  can  be  considered  to  raise  a  question  of  the 
‘meaning  and  scope’  of  the  decision  ?  Supposing  such  a  conflict  to  exist,  what  power  if 
any,  has  the  Court  under  Article  10,  paragraph  2,  to  make  any  necessary  corrections  to 
the  dispositif  and  to  the  Boundary-Line  Chart? 

1  Para.  112.  The  Court  could  not  undertake  such  a  review  because  its  power  was  limited  to 
‘interpretation’. 

2  This  application  was  preceded  by  three  diplomatic  notes  between  the  Parties  in  which  the 
United  Kingdom  sought  the  agreement  of  France  to  the  rectification  of  the  boundary  it  claimed, 
and  it  was  only  after  the  refusal  of  France  to  agree  to  any  rectification  that  the  United  Kingdom 
applied  to  the  Court. 
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(a)  The  limits  of  the  Court's  power  of  interpretation 

Although,  under  Article  io  (i)  of  the  compromis,  the  Court’s  award  was  to  be 
‘final  and  binding’,  Article  io  (2)  provided  as  follows: 

either  Party  may,  within  three  months  of  the  rendering  of  the  decision,  refer  to  the 
Court  any  dispute  between  the  Parties  as  to  the  meaning  and  scope  of  the  decision. 

The  Court  emphasized  that  its  power  was  not  that  of  review:  it  had  no  power 
to  decide  anew  the  course  of  the  boundary’.1  The  point  is  important,  for  it 
meant  that  the  Court  had  no  power  to  entertain  an  application  for  a  new  bound¬ 
ary  drawn  by  a  quite  different  technique  of  giving  half-effect  to  the  Scillies  such 
as  has  been  suggested  in  the  preceding  section.  Consequently,  the  United 
Kingdom  made  no  attempt  to  found  an  application  on  any  such  reasoning  or 
criticism  of  the  method  of  giving  half-effect  to  the  Scillies.  The  application,  as 
we  shall  see,  was  on  a  much  narrower  basis  which  might  properly  be  regarded  as 
requiring  interpretation  rather  than  review. 

The  Court  indicated  that  its  task  was  confined  to  interpretation,  which  was  ‘a 
process  that  is  merely  auxiliary,  and  may  serve  to  explain  but  may  not  change 
what  the  Court  has  already  settled  with  binding  force  as  res  judicata' . 2  This 
power  to  declare  definitively  the  meaning  and  scope  of  its  decision’3  embraced 
the  power  to  rectify  the  decision  where  a  contradiction  existed  between  different 
parts  of  the  decision  because  of  a  ‘material  error’  and,  interestingly,  the  Court 
regarded  such  a  power  as  inherent  in  a  tribunal  and  not  dependent  on  an  express 
clause  in  the  compromise 

The  question  remained  of  what  constituted  the  ‘decision’  of  the  Court.  The 
French  view5  was  that,  whilst  not  saying  that  the  reasoning  of  a  Court  could 
never  be  res  judicata ,  the  compromis  in  this  case  confined  the  decision  to  the 
delimitation  of  the  boundary  and  the  drawing  of  its  course  on  a  chart:  it  there¬ 
fore  included  the  dispositif  but  not  the  judgment  as  a  whole.  The  United  King¬ 
dom  view6  was  that  the  ‘decision’  was  not  confined  to  the  dispositif  (and  the 
chart)  but  included  ‘key  paragraphs  in  the  body  of  the  Award  which  form  an 
integral  part  of  the  decision  and  which  embody  the  Court’s  conclusions  as  to  the 
course  of  the  relevant  boundaries  which  were  to  be  formally  defined  in  the 
dispositif  and  depicted  on  the  Chart’. 

The  reason  for  the  United  Kingdom’s  view  lay  in  the  fact  that  the  contradic¬ 
tions  which  she  alleged  lay  not  within  the  dispositif  (or  between  the  dispositif  and 
the  boundary  lines  on  the  Chart)  but  rather  between  the  dispositif  and  the  Chart 
on  the  one  hand  and  certain  parts  of  the  reasoning  of  the  Award  preceding  the 
actual  dispositif  on  the  other  hand. 

The  Court  accepted  the  broader  view  of  the  United  Kingdom  and  concluded 
as  follows: 

The  Court  of  Arbitration  considers  it  to  be  well  settled  that  in  international  proceed¬ 
ings  the  authority  of  res  judicata,  that  is  the  binding  force  of  the  decision,  attaches  in 

1  Para.  37,  and  see  also  para.  29. 

2  Para.  29.  3  Para.  37.  4  Para.  36. 

5  Summarized  by  the  Court  at  paras.  19-21. 

6  Summarized  by  the  Court  at  paras.  22-4. 
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principle  only  to  the  provisions  of  its  dispositif  and  not  to  its  reasoning.  In  the  opinion 
of  the  Court,  it  is  equally  clear  that,  having  regard  to  the  close  links  that  exist  between 
the  reasoning  of  a  decision  and  the  provisions  of  its  dispositif ,  recourse  may  in  principle 
be  had  to  the  reasoning  in  order  to  elucidate  the  meaning  and  scope  of  the  dispositif.1 

(b)  The  substance  of  the  contradictions  alleged  by  the  United  Kingdom  and  the 
Court's  decision  in  relation  to  them 

(i)  The  Channel  Islands  area.  In  relation  to  the  boundary  to  the  north  and  west 
of  the  Channel  Islands,  the  United  Kingdom  contended  that  whereas  the  Court 
had  indicated2  that  the  12-mile  enclave  boundary  should  be  drawn  from  the 
established  base-lines,  the  Boundary  Line  Chart  showed  that  in  the  construction 
of  the  boundary  there  had  been  ignored  some  five  low-tide  elevations  and  two 
dry-land  low-water  features,  all  of  which  had  been  consistently  used  by  the 
United  Kingdom  in  the  past  for  the  purpose  of  delimiting  the  territorial  sea,  and 
without  protest  from  other  States.  France  did  not  contest  that  these  seven  base- 
points  had  been  previously  accepted  as  valid  for  that  purpose,  nor  did  she  contest 
that  the  Court’s  boundary  line  did  not  take  account  of  them.  Not  surprisingly, 
therefore,  the  Court  did  find  that  there  was  a  contradiction  in  the  various  ex¬ 
pressions  of  its  intention,  a  discrepancy  which  could  properly  be  characterized 
as  a  ‘material  error’,3  and  the  Court  ordered  that  the  Parties  should  make  the 
necessary  correction  to  the  boundary.  On  this  point  the  Court  was  unanimous  in 
finding  for  the  United  Kingdom. 

(ii)  The  Atlantic  area.  The  United  Kingdom  here  alleged4  a  contradiction 
between  paragraphs  251,  253  and  254  of  the  Award  and  the  course  of  the  line 
defined  in  the  dispositif  and  traced  on  the  Chart.  In  its  view,  the  Court  had 
intended  a  boundary  mid-way  between  two  equidistance  lines  (the  one  using  the 
Scillies  as  a  base-point,  the  other  not).  However,  the  boundary  actually  drawn 
was  a  ‘loxodrome’,  a  straight  line  on  a  Mercator  projection  which,  since  it  made 
no  allowance  for  the  earth’s  curvature,  was  not  truly  mid-way  (nor  measured 
from  truly  equidistance  lines)  but  a  line  that  at  the  1,000-metre  isobath  lay  4 
miles  to  the  south,  favouring  France. 

F ranee  contended5  that  in  a  delimitation  in  accordance  with  equitable  principles 
a  certain  lack  of  precision  was  inherent,  and  the  boundary  line  was  sufficiently 
approximate  to  mid-way  to  be  in  perfect  accord  with  the  Court’s  reasoning.  This 
view  the  United  Kingdom  strongly  contested,  for  in  its  own  view  the  Court  had 
used  a  particular  method  for  drawing  the  boundary,  namely  equidistance,  and 
though  this  was  modified  by  the  technique  of  half-effect,  it  remained  a  method 
capable  of  precise  application  and  of  producing  an  accurate  boundary. 

The  Court  satisfied  itself  that  whilst  the  Transverse  Mercator  Chart — which 
would  have  produced  a  true,  mid-way  or  ‘geodesic’  line — was  in  general  use,  no 
accepted  rule  of  law  required  its  use  to  the  exclusion  of  the  Mercator  projection. 
It  found,  further,  that  whilst  it  had  intended  a  boundary  derived  from  the 

1  Para.  28.  The  Court  found  support  for  its  position  in  the  Chorzow  Factory  case,  P.C.I.J., 
Series  A,  No.  13;  and  the  Asylum  ( Interpretation )  case,  I.C.jf.  Reports,  1950,  p.  402. 

2  Para.  202  and  para.  2  of  the  dispositif  in  the  Decision  of  18  July  1977. 

3  Paras.  35-6.  4  paras.  38-41. 


5  Paras.  42-6. 
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equidistance  principle,1  in  State  practice  this  principle  was  generally  applied  in  a 
qualified  manner;  and  the  Court  found  such  practice  consistent  with  the  notion 
of  special  circumstances  which  had  as  its  aim  to  secure  an  equitable  delimita¬ 
tion.2  The  Court  admitted  that  it  had  given  no  directions  to  its  Expert  on  which 
projection  to  use  and  concluded  that  the  use  of  the  Mercator  projection  by  the 
Expert  was  consistent  with  the  Court’s  use  of  the  half-effect  technique  ‘as  an 
equitable  variant  of  the  equidistance  principle  expressing  a  necessarily  approxi¬ 
mate  appreciation  of  diverse  considerations’.3  The  Court  declined  to  re-open  the 
question  of  the  particular  technique  of  half-effect,  since  this  would  have  gone 
beyond  the  mere  interpretation  of  its  decision.4 

Mention  should  be  made  of  Sir  Humphrey  Waldock’s  Separate  Opinion.  He 
says,  in  reference  to  the  question  whether  a  geodesic  line  or  loxodrome  should 
have  been  used, 

These  technical  elements  are  not  specified  in  the  decision;  moreover,  taking  them  to  fall 
essentially  within  the  domain  of  hydrographical  technique  and  not  appreciating  their 
possible  implications  for  the  course  of  the  boundary,  the  Court  did  not  itself  examine  them 
or  give  directions  to  the  Expert  regarding  them.5 

Sir  Humphrey  concluded  that  the  use  of  the  loxodrome,  without  correction 
for  scale  error,  ‘at  least  has  the  appearance  of  disregarding  an  equitable  con¬ 
sideration  that  the  Court  made  one  of  the  foundations  of  its  decision  .  . 
Indeed,  he  expressed  the  view,  in  clear  terms,  that  if  the  matter  were  open  to 
reconsideration  he  would  have  required  correction  of  any  loxodrome  boundary. 
However,  in  final  analysis  he  felt  that  to  have  accepted  the  United  Kingdom’s 
request  would  have  gone  beyond  ‘interpretation’  and  would  have  involved  ‘some 
element  of  reappraisal  of  the  problem’.  For  that  reason  he  agreed,  with  reluc¬ 
tance,  with  the  majority. 

Mr.  Herbert  W.  Briggs  had  no  such  reluctance  and  gave  a  dissenting  opinion. 
He  felt  it  was  legitimate  for  the  Court  to  correct  the  ‘technical  misapplication’  of 
what  the  Court  decided,  and  saw  no  inconsistency  with  respect  for  the  authority 
of  res  judicata  in  so  doing. 

The  final  outcome  has,  therefore,  been  somewhat  unsatisfactory.  As  indicated 
earlier,  the  technique  of  giving  half-effect  to  islands  needs  very  careful  recon¬ 
sideration.  The  lesson  that  particular  projections  must  be  specified  as  suitable 
for  the  purpose  has  now  been  learnt.  It  may  also  be  said  that  to  bring  in  an  Expert 
to  assist  a  Court  in  drawing  a  boundary  when  that  Expert  has  not  had  the  benefit 
of  hearing,  or  reading,  the  arguments  of  the  Parties,  is  perhaps  to  take  too  great  a 
risk. 

1  Para.  102. 

2  Para.  104.  This  point  was  not  illustrated  by  the  Court  and  the  Court  gives  no  example  of  an 
inter-State  boundary  agreement  where  a  simplified  or  modified  equidistance  line  was  in  fact 
based  upon  recognized  ‘special  circumstances’. 

3  Para.  no.  4  Para.  112. 

5  Page  1 16,  emphasis  added.  It  is  not  clear  why  the  Court  failed  to  appreciate  the  implications 

of  using  a  Mercator  projection.  The  United  Kingdom  in  its  Counter-Memorial  adverted  quite 
specifically  to  these  implications  and  produced  an  Appendix  B  (14)  to  illustrate  the  difference 
between  the  Mercator  and  the  Transverse  Mercator  projections. 
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By  HANS  BLIX1 


While  a  main  ambition  behind  the  law  of  armed  conflict  which  has  evolved 
since  the  middle  of  the  nineteenth  century  has  been  to  save  civilian  lives, 
practice  has  seen  an  increasing  toll  of  civilians  during  the  last  fifty  years.  Esti¬ 
mates  indicate  that  out  of  those  who  died  as  a  result  of  war  events  civilians  formed 
around  5  per  cent  in  the  First  World  War,  50  per  cent  in  the  Second  World  War, 
perhaps  60  per  cent  in  the  Korean  War  and  even  more  in  the  Vietnam  War.2 
Although  the  exactness  of  such  figures  may  be  discussed,  the  trend  is  not  subject 
to  doubt.  Nor  is  it  in  doubt  that  modern  practices  of  air  warfare  form  one  of  the 
principal  reasons  for  this  trend.3  While  civilian  populations  may  often  have  a 
chance  to  seek  refuge  from  the  effects  of  ground  combat  through  evacuation  or 
otherwise,  the  suddenness  of  attacks  from  the  air  and  the  circumstance  that  such 
attacks  can  be  launched  virtually  against  any  point  in  the  hinterland  make  the 
civilian  population  much  more  exposed  to  their  effects.  The  precision  in  air 
attacks  has  also  generally  speaking  been  much  less  than  in  ground  attacks,  with 
consequent  effects  upon  civilians  and  civilian  objects. 

Although  it  is  a  speculation,  it  seems  plausible  to  suggest  that  the  absence  of 
international  rules  specifically  regulating  air  warfare  may  have  contributed  to 
the  relative  absence  of  restraints  which  the  world  has  witnessed.  With  the  develop¬ 
ment  toward  total  air  warfare  the  demands  for  rules  of  restraint  have  grown 
stronger.  The  diplomatic  conference  convened  by  the  Swiss  government  for  the 
reaffirmation  and  development  of  international  humanitarian  law  applicable  in 
armed  conflicts  took  up  this  question  among  others.  This  conference  will  be 
referred  to  below  as  the  ‘Diplomatic  Conference’.  At  its  fourth,  and  last,  session, 
in  1977,  it  adopted  two  protocols,  one  relating  to  international  armed  conflicts,  the 
other  relating  to  non-international  armed  conflicts.4  The  first  protocol — referred 
to  below  as  Protocol  I — contains  a  number  of  articles  relevant  to  air  warfare.  The 
basic  proposals  were  submitted  by  the  International  Committee  of  the  Red 
Cross  but  the  texts  finally  adopted  differ  greatly  from  the  original  drafts. 

The  main  purpose  of  this  article  is  to  focus  upon  one  matter  covered  by  these 
new  rules,  that  of  area  bombardment.  It  may  be  useful,  however,  first  to  review 

*  ©  Dr.  Hans  Blix,  1978. 

1  Ph.D.  (Cantab.),  LL.D.  (Stockholm);  Minister  for  Foreign  Affairs,  Stockholm. 

2  Statement  by  Minister  Carl  Lidbom  in  the  general  debate  of  the  first  session  of  the  Con¬ 
ference  on  Humanitarian  Law  in  Armed  Conflicts,  7  March  1974.  See  press  release  of  the  same 
day  by  the  Swedish  Ministry  for  Foreign  Affairs. 

3  But  see  J.  M.  Spaight,  Air  Power  and  War  Rights  (London,  3rd  edn.,  1947),  p.  28. 

4  First  session  20  February-29  March  1974;  second  session  3  February-18  April  1975;  third 
session  20  April-n  June  1976;  fourth,  and  last,  session  13  April-10  June  1977;  the  Final  Act  was 
signed  on  10  June  1977.  The  term  ‘diplomatic’  has  been  used  to  distinguish  the  conference  from 
the  two  conferences  of  government  experts,  which  preceded  it. 
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existing  general  principles  as  well  as  earlier  attempts  at  specific  regulation  and 
the  military  practices  which  form  the  background  of  the  present  efforts. 

Pre-Second  World  War  rules  and  proposals 

The  two  pillars  upon  which  the  law  of  armed  conflict  rests  have  hardly  been 
better  described  than  in  the  preamble  of  the  St.  Petersburg  Declaration  of  1868, 
which  refers  to  the  ‘technical  limits  at  which  the  necessities  of  war  ought  to 
yield  to  the  requirements  of  humanity’  and  to  the  weakening  of  the  military 
forces  of  the  enemy  as  ‘the  only  legitimate  object  which  States  should  endeavour 
to  accomplish  during  war’.1  The  passages  quoted  reflect  firstly  the  legal  rele¬ 
vance  of  humanitarian  concerns  to  the  conduct  of  war;  and  secondly  the  basic 
tenet  that  the  licence  of  the  belligerents  does  not  go  any  further  than  the  ‘neces¬ 
sities  of  war’.  Only  that  which  is  rationally  required  for  the  pursuit  of  the  aim  to 
subdue  the  enemy  is  permissible.2  This  was  interpreted  to  be  only  actions  to 
‘weaken  the  military  forces  of  the  enemy’.  Civilians  and  civilian  objects  were 
evidently  deemed  to  be  only  of  marginal  importance  to  the  contest.  Hence  there 
was  no  rational  need  to  attack  them.  And  without  a  rational  need  it  was  not 
legitimate. 

Air  warfare  did  not  exist  at  the  time  when  the  St.  Petersburg  Declaration  was 
adopted,  but  the  declaration  has  been  cited  at  the  outset  because  it  expresses  the 
fundamental  philosophy  which  underlies  most  of  the  law  of  armed  conflict  and 
because  there  is  hardly  any  other  instrument  which  more  clearly  establishes  the 
principle  of  the  immunity  of  the  civilian  population.3  If  modern  belligerents  were 
not  to  accept  the  basic  premiss  upon  which  this  principle  is  established,  namely 
the  view  that,  for  the  armed  battle,  only  marginal  importance  can  be  attributed 
to  the  civilian  population  and  civilian  objects,  the  immunity  would  be  in  ques¬ 
tion.  Y  et  there  can  be  no  doubt  that,  especially  in  non-international  conflicts  of 
ideological  colouring  and  in  any  guerrilla-type  warfare,  the  support  and  alle¬ 
giance  of  the  civilian  population  may  be  significant;  and  that  this  fact  has  tended 
to  subject  the  rule  on  the  immunity  of  the  civilian  population  to  strain. 

Even  in  large-scale  international  conflicts,  bombardment  affecting  the  civilian 
population  has  taken  place  with  the  purpose  of  destroying  its  morale  and  its 
allegiance  to  the  opponent.  Such  ‘terror’  bombardment  does  not  appear  to  be 
defended  on  legal  grounds  by  anyone  and  where  it  has  taken  place  it  has  been 
presented  as  having  another  alleged  justification.  Thus,  although  the  morale 
and  allegiance  of  the  civilian  population  may  have  some  relevance  to  the  armed 
contest,  no  one  seems  ready  to  argue  that  it  is  legally  justifiable  to  bombard  the 
population  for  this  reason.  There  are,  moreover,  serious  doubts  as  to  whether 

For  the  text  see  Schindler  and  Toman,  The  Laws  of  Armed  Conflicts  (1973),  p.  93. 

Cf.  G.  J.  Adler,  Targets  in  War;  Legal  Considerations’,  Houston  Law  Review.  8  (1970) 
at  p.  15. 

(  3  Article  48  of  Protocol  I  adopted  by  the  Diplomatic  Conference  is  somewhat  less  categorical : 
Tn  order  to  ensure  respect  for  and  protection  of  the  civilian  population  and  civilian  objects,  the 
Parties  to  the  conflict  shall  at  all  times  distinguish  between  the  civilian  population  and  com¬ 
batants  and  between  civilian  objects  and  military  objectives  and  accordingly  shall  direct  their 
operations  only  against  military  objectives.’ 
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morale  and  allegiance  can  be  pulverized  by  bombs.  If  these  doubts  should  be 
well-founded,  there  would  be  no  rational  reason  for  such  bombardment  and, 
hence,  in  any  case  no  justification  under  the  basic  principle. 

Most  air  warfare  affecting  civilian  populations  does  not,  however,  have  morale, 
but  rather  lines  of  communication,  industries,  radio  stations,  etc.  as  targets.  That 
some  such  targets,  e.g.  certain  lines  of  communication  and  war  industries,  are  of 
direct  relevance  to  the  armed  contest  is  not  doubted  by  anyone.1  If  the  view  is 
taken,  however,  that  practically  the  whole  productive  force  of  the  belligerent  is 
sufficiently  relevant  to  justify  attacks,  the  basic  immunity  of  the  civilian  popu¬ 
lation  is  immediately  placed  in  jeopardy.  The  vital  question  of  what  constitute 
military  objectives  and  protected  objects  is  not  focused  upon  in  this  paper.  Suffice 
it  to  say  that  targets  of  the  kind  mentioned  have  probably  always  been  of  some 
significance  for  the  armed  contest.  If  the  question  of  the  permissibility  of  their 
destruction  has  become  a  central  question  only  from  the  Second  World  War  and 
thereafter,  it  is  certainly  because  the  means — heavy  bombers,  missiles — did  not 
exist  earlier  to  bring  about  such  destruction.  With  growing  facilities  for  achiev¬ 
ing  destruction  in  far  away  hinterlands  the  temptations  to  do  so  increase.  Even 
very  marginal  gains  may  appear  attractive  if  the  costs  are  not  too  high  or  the 
resources  for  air  war  are  abundant. 

The  Hague  Conventions  of  1899  and  1907  reflect  the  beginning  of  concern 
about  attacks  from  the  air.  The  Declaration  prohibiting  ‘the  discharge  of  pro¬ 
jectiles  and  explosives  from  balloons  or  by  other  new  methods  of  a  similar 
nature’  was  presumably  prompted  inter  alia  by  fear  that  such  launchings  might 
have  indiscriminate  effects.  While  this  Declaration — -theoretically  still  in  force2 — 
is  no  longer  attributed  any  significance,  Article  25  of  the  Hague  Regulations, 
contained  in  the  Fourth  Convention  of  1907,  is  still  cited  as  relevant: 

The  attack  or  bombardment,  by  any  means  whatever,  of  undefended  towns,  villages, 
dwellings,  or  buildings,  is  forbidden. 

There  is  no  doubt  that  this  provision  was  intended  to  cover  the  case  of  bombard¬ 
ment  from  the  air,3  but  there  is  equally  no  doubt  that  this  aim  of  the  article, 
formulated  at  a  time  when  there  was  little  practical  experience  of  air  warfare, 
could  not  be  realized,  unless  ‘defended’  were  given  a  very  artificial  and  extensive 
meaning.4  The  military  value  of  air  attacks  against  military  supplies  or  troops  in 

1  Article  8  (1)  a  of  the  Hague  Convention  of  1954  for  the  protection  of  cultural  property  is 
sometimes  referred  to  on  this  matter.  It  gives  as  ‘examples’  of  an  ‘important  military  objective 
constituting  a  vulnerable  point’,  ‘an  aerodrome,  broadcasting  station,  establishment  engaged  upon 
work  of  national  defence,  a  port  or  railway  station  of  relative  importance  or  a  main  line  of  com¬ 
munication’.  See  Schindler  and  Toman,  op.  cit.  (above,  p.  32  n.  1),  p.  534.  The  question  of  a 
definition  is  now  directly  answered  by  Article  52  (2)  of  Protocol  I:  ‘Attacks  shall  be  strictly 
limited  to  military  objectives.  In  so  far  as  objects  are  concerned,  military  objectives  are  limited  to 
those  objects  which  by  their  nature,  location,  purpose  or  use  make  an  effective  contribution  to 
military  action  and  whose  total  or  partial  destruction,  capture  or  neutralization,  in  the  circum¬ 
stances  ruling  at  the  time,  offers  a  definite  military  advantage.’ 

2  See  Schindler  and  Toman,  op.  cit.  (above,  p.  32  n.  1),  p.  133.  See  also  the  interesting 
account  in  D.  H.  N.  Johnson,  Rights  in  Air  Space  (Manchester,  1965),  pp.  7  et  seqq. 

3  K.  A.  Raby,  Bombardment  of  Land  Targets — Military  Necessity  and  Proportionality  Inter¬ 
pellated  (Washington,  1968),  p.  16;  Cf.  Johnson,  op.  cit.  (previous  note),  p.  18. 

4  See  Adler,  loc.  cit.  (above,  p.  32  n.  2),  p.  26.  Cf.  Raby,  op.  cit.  (previous  note),  p.  255. 
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transit  in  a  town  was  understandably  too  great  to  be  disregarded  by  belligerents. 
A  more  realistic  line  of  guidance,  which  took  account  of  this  military  value,  was 
adopted  for  naval  warfare,  when  Article  2  of  Hague  Convention  IX  provided 
an  exception  to  the  general  prohibition  of  bombardments  by  naval  forces  of 
undefended  ports,  towns,  villages,  dwellings  or  buildings: 

Military  works,  military  or  naval  establishments,  depots  of  arms  or  war  material, 
workshops  or  plant  which  could  be  utilized  for  the  needs  of  the  hostile  fleet  or  army, 
and  the  ships  of  war  in  the  harbour,  are  not  .  .  .  included.  .  .  . 

This  article  ties  the  right  of  attack  to  the  military  value  of  the  target.  The  same 
approach  was  taken  in  Articles  22  and  24  of  the  ig2  3  Hague  Rules  of  Air  Warfare. 
Article  22  provides: 

Aerial  bombardment  for  the  purpose  of  terrorizing  the  civilian  population,  of  destroy¬ 
ing  or  damaging  private  property  not  of  a  military  character,  or  of  injuring  non- 
combatants,  is  prohibited. 

Article  24  provides: 

(1)  Aerial  bombardment  is  legitimate  only  when  directed  at  a  military  objective, 
that  is  to  say,  an  object  of  which  the  destruction  or  injury  would  constitute  a  distinct 
military  advantage  to  the  belligerent. 

(2)  Such  bombardment  is  legitimate  only  when  directed  exclusively  at  the  following 
objectives:  military  forces;  military  works;  military  establishments  or  depots;  factories 
constituting  important  and  well-known  centres  engaged  in  the  manufacture  of  arms, 
ammunition,  or  distinctively  military  supplies;  lines  of  communication  or  trans¬ 
portation  used  for  military  purposes. 

(3)  The  bombardment  of  cities,  towns,  villages,  dwellings,  or  buildings  not  in  the 
immediate  neighbourhood  of  the  operations  of  land  forces  is  prohibited.  In  cases  where 
the  objectives  specified  in  paragraph  2  are  so  situated  that  they  cannot  be  bombarded 
without  the  indiscriminate  bombardment  of  the  civilian  population,  the  aircraft  must 
abstain  from  bombardment. 

(4)  In  the  immediate  neighbourhood  of  the  operations  of  land  forces,  the  bombard¬ 
ment  of  cities,  towns,  villages,  dwellings  or  buildings  is  legitimate  provided  that  there 
exists  a  reasonable  presumption  that  the  military  concentration  is  sufficiently  important 
to  justify  such  bombardment,  having  regard  to  the  danger  thus  caused  to  the  civilian 
population. 

(5)  A  belligerent  State  is  liable  to  pay  compensation  for  injuries  to  person  or  to 
property  caused  by  the  violation  by  any  of  its  officers  or  forces  of  the  provisions  of  this 
article.1 

Although  the  Hague  Rules  were  drafted  against  the  background  of  consider¬ 
able  experience  of  air  warfare,  they  were  not  adopted  by  governments.  Assess¬ 
ments  of  their  value  vary.  One  writer  states  that  they  hover  ‘like  an  unwanted 
ghost  in  the  home  of  aerial  warfare  law’,  but  nevertheless  agrees  with  Lauter- 
pacht’s  conclusion  that  they  embody  some  ‘general  principles  of  a  customary  or 
conventional  character’  and  provide  a  convenient  starting-point  for  any  future 
attempt  at  air  law  codification.2 

1  For  the  full  text  of  the  1923  draft  see  Schindler  and  Toman,  op.  cit.  (above,  p  32  n  1) 

P-  139-  ’  ‘ 

Raby,  op.  cit.  (above,  p.  33  n.  3),  p.  12;  Oppenheim,  International  Law ,  vol.  2  (7th  edn.  by 
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Events  and  efforts  in  the  thirties 

Neither  the  Hague  Conventions  of  1907  nor  the  draft  Hague  Rules  of  1923 
had  any  significant  restraining  effect  in  the  armed  conflicts  of  the  thirties.  The 
Japanese  air  raid  on  Chapei  in  Shanghai  of  29  January  1932  has  been  described 
as  the  first  terror  bombing  of  a  civilian  population.1 

A  variety  of  far-reaching  proposals  designed  to  prevent  or  restrict  bombing 
from  the  air  were  advanced  during  the  Disarmament  Conference  of  1932-4. 
Under  a  French  proposal  bombing  aircraft  were  to  be  abolished  and  all  bom¬ 
bardment  from  the  air  prohibited.2  Under  one  of  the  schemes  advanced  by  the 
British  Government  there  would  be  an  agreement  to  confine  air  attacks  to 
military  objectives  and  a  complete  prohibition  of  attacks  upon  civilian  popu¬ 
lations.  After  the  failure  of  the  Disarmament  Conference,  further  proposals  for 
the  curbing  of  air  warfare  were  advanced  in  the  face  of  fears  of  the  effects  of  such 
warfare.  Even  Germany,  whose  development  in  the  thirties  was  a  main  cause  of 
the  collapse  of  the  Disarmament  Conference,  made  proposals  in  1935  for  agree¬ 
ments  prohibiting  the  dropping  of  gas,  incendiary  and  explosive  bombs  outside 
the  real  battle  zone.3 

The  actual  military  practice  of  the  period  pointed,  however,  to  an  increasing 
lack  of  restraint  in  the  use  of  aircraft  in  armed  conflicts.  This  is  true  of  the  Italian 
campaign  in  Abyssinia,  of  bombardments  during  the  Spanish  Civil  War  (in¬ 
cluding  that  of  Guernica),  and  of  the  Japanese  bombings  of  Nanking,  Canton 
and  Hankow  in  1937.  Condemnation  by  the  League  of  Nations,  individual 
governments  and  public  opinion  had  no  effect.  Upon  notification  from  the 
Japanese  side  about  the  bombing  of  Nanking,  the  United  States,  through  its 
ambassador  to  Japan,  responded  in  part  as  follows  on  22  September  1937: 

This  Government  has  the  view  that  any  general  bombing  of  an  extensive  area  wherein 
resides  a  large  populace  engaged  in  peaceful  pursuits  is  unwarranted  and  contrary  to 
principles  of  law  and  humanity  .  .  .4 

A  British-sponsored  resolution,  which  was  adopted  without  dissenting  vote  by 
the  Assembly  of  the  League  of  Nations  in  1938,  was  even  more  explicit.  It 
appears  to  have  been  prompted  not  only  by  the  bombings  which  had  taken  place 
in  China  and  in  Spain  but  also  by  the  awareness  of  the  inadequacy  of  British  air 
defence  in  case  of  German  attacks  by  air  on  British  cities.5  The  resolution  of  the 

Lauterpacht,  London,  1952),  pp.  520  and  5x9.  Johnson  agrees  with  the  judgment  that  the  rules 
were  demanded  more  by  public  opinion  than  by  governments:  op.  cit.  (above,  p.  33  n.  2),  pp.  39 
et  seqq.  See  also  his  account  of  bombing  in  the  First  World  War,  which  was  the  background  of 
the  1923  Rules:  ibid.,  p.  27.  For  the  historical  background  in  general,  see  B.  M.  Carnahan,  ‘The 
Law  of  Air  Bombardment  in  Historical  Context’,  The  Air  Force  Review,  17  (1975),  pp.  39-60. 

1  B.  W.  Tuchman,  Stilwell  and  the  American  Experience  in  China  ign-ig45  (Bantam,  1972), 
p.  172. 

2  For  a  brief  account  of  the  proposals  see  Spaight,  op.  cit.  (above,  p.  31  n.  3),  pp.  245  et  seqq. 

3  See  ibid.,  p.  249. 

4  Hackworth,  Digest  of  International  Law,  vol.  6  (1943),  pp.  265-6. 

s  See  Spaight,  op.  cit.  (above,  p.  31  n.  3),  pp.  257-8;  cf.  Rosenblad,  ‘Area  Bombing  and 
International  Law’,  The  Military  Law  and  Law  of  War  Review,  15  (1976),  p.  77. 


36  AREA  BOMBARDMENT:  RULES  AND  REASONS 

Assembly  recognized  the  following  principles  as  a  necessary  basis  for  any 
subsequent  regulations : 

(1)  The  intentional  bombing  of  civilian  populations  is  illegal; 

(2)  Objectives  aimed  at  from  the  air  must  be  legitimate  military  objectives  and  must 
be  identifiable; 

(3)  Any  attack  on  legitimate  military  objectives  must  be  carried  out  in  such  a  way 
that  civilian  populations  in  the  neighbourhood  are  not  bombed  through  negligence.1 

Second  World  War  and  subsequently 

The  outbreak  of  the  Second  World  War  saw  a  similar  attempt  to  contain  the 
horrors  which  could  be  foreseen  in  case  of  unrestricted  air  warfare.  On  1 
September  1939  President  Roosevelt  appealed  to  the  United  Kingdom,  France, 
Italy,  Germany  and  Poland  to  affirm  that  their 

armed  forces  shall  in  no  event  and  under  no  circumstances  undertake  bombardment 
from  the  air  of  civilian  populations  or  unfortified  cities,  upon  the  understanding  that 
the  same  rules  of  warfare  shall  be  scrupulously  observed  by  all  their  opponents. 

The  United  Kingdom  and  France  welcomed  the  appeal  and  replied  that  they  had 
instructed  their  armed  forces  ‘prohibiting  the  bombardment,  whether  from  the 
air  or  the  sea,  or  by  artillery  on  land,  of  any  except  strictly  military  objectives  in 
the  narrowest  sense  of  the  word’.  Hitler  replied  that  ‘The  German  Air  Force  has 
received  the  command  to  confine  itself  to  military  objectives’.2  There  was 
apparently  a  brief  moment  at  the  beginning  of  the  war  when  at  least  the  public 
British  pledge  was  coupled  with  orders  to  give  practical  effect  to  the  pledge.  It  is 
reported  that  at  the  outbreak  of  the  war  the  Royal  Air  Force  was  not  permitted  to 
attack  German  warships  in  docks  or  at  quay  sides  because  of  the  risk  of  civilian 
casualties.3 

The  escalation  into  unrestricted  air  warfare  was  swift,  however.  For  the 
purposes  of  this  article  it  is  not  necessary  to  examine  what  prompted  what.4  It  is 
enough  to  note  some  of  the  stations  in  the  spiral.  In  the  early  phases  there  were 
the  German  bombaidments  of  Warsaw  in  September  1939)  of  Knstiansand  and 
Elverum  (Norway)  in  April  1940,  of  Rotterdam  in  May  1940,  British  strategic 
bombing  of  Germany,  beginning  in  May  1940,  the  German  ‘Blitz’  from  August 
1940,  including  the  raids  upon  London,  Coventry  and  many  other  cities  in  the 
United  Kingdom.  Already  this  early  phase  of  the  air  war  caused  sizeable  losses 
among  the  civilian  populations  and  departed  from  the  professed  determination  to 
attack  only  military  objectives. 

1  League  of  Nations  Official  Journal,  Special  Supplement  No.  186,  Records  of  the  Nineteenth 
Ordinary  Session  of  the  Assembly. 

2  Cited  from  Spaight,  op.  cit.  (above,  p.  31  n.  3),  pp.  259-60;  cf.  Hackworth,  Digest  of  Inter- 
national  Law ,  vol.  6  (1943),  p.  269. 

,  3  See  Saundby,  ‘The  Ethics  of  Bombing’,  Air  Force  and  Space  Digest,  June  1967,  p.  51.  Cf. 
Spaight,  op.  cit.  (above,  p.  31  n.  3),  p.  268;  see  also  Johnson,  op.  cit.  (above,  p.  33  n.  2),  p.  47. 

On  pre-Second  World  War  British  military  divergencies  regarding  such  restrictions  see  also 
Johnson,  pp.  39  et  seqq. 

4  See  the  d.vergent  views  of  Spaight  and  of  E.  Spetzler,  Luftkrieg  und  Menschlichkeit.  Die 
volkerrechtliche  Stellung  der  Zivilpersonen  im  Luftkrieg  (Gottingen,  1956). 
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In  the  succeeding  phases  these  civilian  losses  were  multiplied  many  times  and 
reached  their  peaks  in  the  Allied  raids  upon  Hamburg  in  July  1943,  which  left 
some  40,000  civilians  dead,  and  upon  Dresden  in  February  1945,  which  killed 
perhaps  as  many  as  135,000  civilians  including  a  great  number  of  refugees.1  In 
the  Asian  sphere,  raids  upon  Tokyo  in  March  1945  rendered  about  1  million 
people  homeless  and  left  some  85,000  dead  and  40,000  wounded. 

As  is  well  known,  the  Nuremberg  trials  contained  no  judgment  of  indis¬ 
criminate  air  warfare.  Telford  Taylor  explains  that 

Aerial  bombardment  had  been  used  so  extensively  and  ruthlessly  on  the  Allied  as  well 
as  the  Axis  side  that  neither  at  Nuremberg  nor  Tokyo  was  the  issue  made  a  part  of  the 
trials.2 

Before  certain  features  in  the  air  warfare  are  discussed  from  the  legal  view¬ 
point  it  should  be  noted  that  practices  which  caused  very  great  civilian  losses  did 
not  end  with  the  Second  World  War.  In  the  Korean  War  two  large  air  raids 
early  in  1951  caused  the  destruction  of  35  per  cent  of  the  North  Korean  capital 
Pyongyang.  The  extensive  air  war  in  Indo-China  was  also  considered  the  main 
cause  of  the  high  rate  of  civilian  casualties  in  that  war. 

What  rules  should  there  be  ? 

One  might,  of  course,  try  to  distil  the  existing  rules  on  air  warfare  from  con¬ 
ventions  and  custom.  A  court  of  law  would  be  required  to  do  so,  if  concrete 
questions  were  put  to  it  in  which  this  law  was  relevant.  The  Nuremberg  tri¬ 
bunal  refrained  from  passing  any  judgment  whatever  upon  practices  of  un¬ 
restricted  bombardment  during  the  Second  World  War.  As  Schwarzenberger 
points  out,  the  tribunal  stamped  neither  legal  nor  illegal  upon  these  practices.3 
It  is  not  doubted,  however,  that  such  rules  can  be  found,  even  though  a  recent 
United  Nations  survey  reports  that  ‘throughout  the  literature  runs  a  concern 
that  the  large-scale  bombardments  of  the  Second  World  War,  technological 
developments,  especially  the  invention  of  nuclear  weapons,  and  the  mobiliza¬ 
tion  of  the  total  economy  of  a  country  in  support  of  its  war  efforts  have  called  in 
question  what  fragile  legal  restraints  there  are’.4 

1  The  New  Encyclopedia  Britannica,  vol.  19,  ‘World  Wars’,  p.  101 1 ;  cf.  Irving,  The  Destruction 
of  Dresden  (London,  1963).  In  a  recent  work  on  Dresden  earlier  estimates  of  losses  are  criticized 
as  exaggerated  and  a  figure  of  35,000  killed  is  given:  G.  Bergander,  Dresden  im  Luftkrieg  (Koln, 
1977).  P-  l66- 

2  Nuremberg  and  Viet  Nam,  an  American  Tragedy  (1970),  p.  89.  Johnson  cites  with  approval 
Schwarzenberger’s  view  that  the  only  way  for  the  future  to  protect  civilians  against  air  warfare 
would  be  to  herd  them  into  sanctuaries:  op.  cit.  (above,  p.  33  n.  2),  p.  56.  I.C.R.C.  proposals  in 
this  direction  were,  however,  disapproved  by  many  at  the  conferences  of  government  experts, 
and  were  never  tabled  in  final  form.  See  I.C.R.C.,  Report  on  the  Work  of  the  Conference  of  Govern¬ 
ment  Experts,  24  May-12  June  1971,  §  469  at  p.  82. 

3  ‘The  Law  of  Air  Warfare  and  the  Trend  towards  Total  War’,  Melanges  en  Vhonneur  de 
Gilbert  Gidel  (Paris,  1961),  p.  535. 

4  United  Nations,  Report  on  Human  Rights  in  Armed  Conflicts.  Existing  Rides  of  International 
Law  concerning  the  Prohibition  or  Restriction  of  Use  of  Specific  Weapons,  Survey  prepared  by  the 
Secretariat  (hereafter  cited  as  United  Nations  Survey ):  A/9215  (7  November  1973),  vol.  1,  p.  171 ; 
cf.  Johnson,  op.  cit.  (above,  p.  33  n.  2),  pp.  54  et  seqq.  But  Johnson  seems  critical  of  the  states¬ 
men  and  air  chiefs  who  were  inclined  to  the  view  that  there  existed  no  rules  on  air  warfare  simply 
because  explicit  conventions  were  missing. 
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Friedmann  may  be  quoted  as  an  exponent  of  the  pessimistic  school.  He 
discusses  the  laws  of  war  in  the  context  of  the  concept  of  desuetude  and  com¬ 
ments  that 

...  the  Second  World  War  showed  the  practical  obliteration  of  the  basic  distinction 
between  combatants  and  non-combatants,  between  military  and  non-military  objec¬ 
tives,  as  war  became  more  and  more  the  organized  attempt  to  destroy  the  enemies’ 
total  war-making  capacity  and  will  to  resist.  .  .  .  The  various  attempts  to  establish  rules 
of  air  warfare  which  had  not  gone  beyond  draft  conventions  were  overtaken  by  the 
total  air  war  strategy  of  the  Second  World  War.1 

Lauterpacht  is,  likewise,  pessimistic  in  his  assessment  of  what  rules  of  restraint 
may  remain  for  air  warfare.  He  seems  to  limit  them  to  the  prohibition  of  ‘bomb¬ 
ing  of  the  civilian  population  for  the  mere  purpose  of  terrorization’.2 

The  continued  existence  of  rules  is  most  emphatically  affirmed,  on  the  other 
hand,  by  the  Institut  de  Droit  International,  holding  that  the  rules  have  ‘kept 
their  full  validity  notwithstanding  the  infringements  suffered’.2  Even  a  writer 
like  Spaight,  who  offers  a  blanket  justification  for  Allied  bombing  practices 
during  the  Second  World  War,  holds  that  ‘indiscriminate  bombing’  and  bomb¬ 
ing  ‘for  a  moral  effect  only’  remain  unlawful  and  that  ‘it  is  the  special,  not  the 
general  war  potential  of  the  enemy  that  is  still  the  objective’. 4 

It  is  not  the  purpose  of  this  paper  to  argue  that  any  particular  rule  is  lex  lata, 
but  rather  to  discuss  what  rule  should  be  accepted  today — whether  it  constitutes 
codification  or  progressive  development— keeping  in  mind  both  humanitarian 
needs  and  rational  military  necessity.  Such  a  discussion  must,  however,  take 
place  against  the  background  of  the  known  practices  of  States  and  what  may  be 
existing  rules.  Lastly,  it  must  focus  upon  rules  on  air  warfare  which  the  Diplo¬ 
matic  Conference  on  Humanitarian  Law  has  recently  adopted  and  analyse  and 
assess  them. 


The  need  for  new  rules 

As  to  the  need  for  authoritative  rules  of  guidance  in  air  warfare  there  is  no 
doubt.  Spetzler  concludes  his  thorough  study  Luftkrieg  und Menschlichkeit  (19^6) 
by  stating  that  although  existing  customary  law  gives  a  basic  protection  to  the 
civilian  population,  there  is  a  pressing  need  to  dispel  doubts  through  codifi¬ 
cation.5  Spaight  states  almost  at  the  outset  of  his  monograph  Air  Pozver  and  War 
Rights  that  ‘unless  air  power  is  regulated  and  controlled  it  will  destroy  civiliza¬ 
tion’.  Those  who  have  pointed  to  the  need  for  clear  rules  have  often  done  so 
against  the  background  of  the  Second  World  War.6 


1  The  Changing  Structure  of  International  Law  (London,  1964),  pp.  I32_, 

2  ^aUTtenPaCht’  The  Prc;blTem  of  the  Rev^ion  of  the  Law  of  War’,  ihis  Year  Book,  29  (iQS2) 

p.  368.  Johnson  agrees  with  LauterPacht:  oP.  cit.  (above,  P.  33  n  2)  PP  s6-7  ' 

(above!"  ^  S3"n  (l96T-  P-  37S.  See  also  Spetzler,  op.  cit. 

4  Spaight,  op.  cit.  (above,  p.  31  n.  3),  p.  277. 

5  See  p.  390. 

6  Spaight  who  regrets  that  the  Hague  Rules  of  1923  were  not  in  force  in  the  Second  World 
War,  states  that  the  lack  of  some  international  agreement  on  the  subject  of  bombing  was  especially 
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Fresh  impetus  for  working  out  such  rules  came,  however,  from  the  long 
conflict  in  Indo-China  in  which  bombardment  from  the  air  was  a  dominant 
element  causing  heavy  civilian  losses.  It  was  against  that  background  that  the 
so-called  Cornell  study,  entitled  The  Air  War  in  Indochina,  stated  in  conclusion: 

Clearly  air  warfare  has  been  left  almost  totally  unregulated,  and  air  commanders  and 
crews  have  been  left  with  only  general  customary  rules  of  land  warfare  as  sources  or 
guidance.  The  need  for  new  and  precise  law  is  evident  .  .  d 

This  concern  was  also  voiced  in  political  organs  of  the  United  States.  The  sub¬ 
committee  on  international  organizations  and  movements  of  the  Committee  on 
Foreign  Affairs  in  the  House  of  Representatives  adopted  a  report  containing, 
inter  alia ,  the  following  recommendation : 

The  Department  of  State  and  the  Department  of  Defense,  and  the  Diplomatic  Con¬ 
ference  on  the  Reaffirmation  and  Development  of  International  Humanitarian  Law 
Applicable  in  Armed  Conflicts,  should  support : 

(c)  Greater  protection  of  civilians  in  armed  conflicts  including — 

(1)  standards  and  restrictions  governing  methods  or  means  of  combat  which  strike 
or  affect  indiscriminately  the  civilian  population  and  combatants,  or  civilian  objects  and 
military  objectives; 

(2)  restriction  or  prohibition  of  attacks  on  objects  designed  for  civilian  use,  objects 
indispensable  to  the  survival  of  the  civilian  population,  and  works  and  installations 
containing  dangerous  forces — dams,  dikes,  and  nuclear  generating  stations;  .  .  ,2 

Even  more  explicit  is  a  statement  prepared  for  the  Diplomatic  Conference  by 
Senator  Edward  Kennedy,  calling  for  rules  protecting  ‘objects  indispensable  to 
the  survival  of  the  civilian  population’  like  ‘food,  water  and  livestock’  and  rules  to 
restrain  ‘zonal  bombardment’.3 

The  prospects  of  achieving  new  rules — as  contrasted  with  the  desirability  of 
rules — were  assessed  variously.  In  hearings  which  preceded  the  adoption  of  the 
resolution  quoted  above,  the  Acting  Legal  Adviser  of  the  Department  of  State, 
Mr.  George  H.  Aldrich,  stated  as  regards  possible  restrictions  on  air  warfare: 

This  is  a  much  more  difficult  area.  In  essence,  the  question  is  whether  it  will  be  possible 
to  put  back  into  the  bottle  the  genie  of  strategic  bombing  of  urban-industrial  areas  that 
was  let  out  with  such  tragic  consequences  during  the  Second  World  War.  Given  the 
nature  and  goals  of  contemporary  warfare,  we  cannot  be  optimistic.  One  thing  certain 
is  that  quick  and  easy  answers  will  not  solve  the  problems  of  protecting  civilians.4 

felt’:  op.  cit.  (above,  p.  31  n.  3),  pp.  42-3.  See  also  Kunz,  ‘The  Chaotic  Status  of  the  Laws  of 
War  and  the  Urgent  Necessity  for  their  Revision’,  American  Journal  of  International  Law,  45 
(i95i).  PP-  37-6i. 

1  Ed.  by  Littauer  and  Uphoff  (revised  edn.,  Boston,  1972). 

2  93rd  Congress,  2nd  Session:  Committee  Print,  27  March  i974>  at  p.  38. 

3  Speech  released  10  March  1974,  printed  in  the  Congressional  Record — Senate,  n  March 

1974- 

4  International  Protection  of  Human  Rights,  Hearings  before  the  subcommittee  on  inter¬ 
national  organizations  and  movements  of  the  Committee  on  Foreign  Affairs  of  the  House  of 
Representatives,  93rd  Congress,  1st  Session,  1  August;  13,  19,  20,  27  September;  3,  4,  10,  11, 
16,  18,  24,  25  October;  1  November;  7  December  1973:  U.S.  Government  Printing  Office, 
1974.  See  p.  98.  Cited  below  as  Hearing  1973 ■ 
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It  is  evident  that  rules  on  air  warfare  which  are  to  be  acceptable  today  must 
squarely  face  the  question  of  military  necessity  and  take  it  into  account.  They 
would  otherwise  risk  remaining  a  dead  letter.1  ‘Military  necessity’  is  not  simply 
to  be  equated  with  every  past  military  practice,  however,  but  must  be  assessed  as 
objectively  as  possible.  Nor  should  it  be  assumed  that  capacity  for  air  warfare 
can  remain  the  possession  of  a  few  countries.  As  Spaight  states,  ‘air  power  .  .  . 
can  never  be  the  monopoly  of  any  single  nation’.2  Accordingly,  the  rules  to  be 
worked  out  must  be  based  on  the  premiss  that  even  nations  which  traditionally 
have  strong  air  forces  have  a  long-term  interest  in  rules  of  restraint  which  are  not 
excessively  lax.  This  would  be  for  all  to  act  in  their  own  enlightened  long-term 
interest.3  Even  Stone,  whose  attitude  on  air  warfare  is  well  reflected  in  the  state¬ 
ment  that  it  is  far  easier  to  moralise  about  air  attacks  on  civilians,  and  to  offer 
soothing  verbal  statements  .  .  .  than  to  frame  rules  for  mitigation  of  human 
suffering  with  some  hope  of  belligerent  observance  amid  the  realities  of  modern 
war’,  nevertheless,  in  his  discussion  of  possible  future  rules,  concedes  that  ‘it 
should  not  be  assumed  that  the  smallest  tittle  of  military  advantage  warrants  a 
total  denial  of  humanity’.4 

What  then  are  the  ‘military  necessities’  which  cannot  be  disregarded,  and  what 
rules  of  restraint  will  they  allow  ?  This  will  now  be  discussed  and  in  the  course  of 
the  discussion  the  rules  adopted  by  the  Diplomatic  Conference  on  International 
Humanitarian  Law  in  1977  will  be  examined.3  The  draft  rules  submitted  by  the 
International  Committee  of  the  Red  Cross,  and  the  rules  adopted  in  1975, 
constitute  a  package,  the  central  elements  of  which  can  be  summed  up  as  follows: 

1.  The  civilian  population  ‘as  such’  shall  not  be  the  object  of  attack  (Article 
46  (1)). 

2.  Methods  to  spread  ‘terror’  among  civilians  are  prohibited  (Article  46  (1)). 

3.  Methods  which  strike  or  affect  indiscriminately  the  civilian  population  and 
combatants,  or  civilian  objects  and  military  objectives,  are  prohibited  (Article 

46  (3)). 

4.  Zonal  bombardment  is  prohibited  in  populated  areas  (Article  46  (3)  (a)). 

5.  Attacks  shall  be  limited  to  military  objectives  (Article  47). 

6.  The  military  objectives  must  be  duly  identified  before  attack  (Article  50). 

7.  Military  objectives  are  defined  in  abstract  terms.  No  exhaustive  list  is 
attached  to  the  definition  (Article  47). 

8.  Certain  objects  indispensable  for  the  survival  of  the  civilian  population  are 
given  special  immunity  from  attack  (Article  48). 


Spaight  op.  at.  (above,  p.  31  n.  3),  p.  43,  holds  that  the  Hague  Rules  of  1923  have  in¬ 
fluenced  belligerents  while  Stone,  Legal  Controls  of  International  Conflict  (London,  19.59)  p  609 
maintains  the .opposite  a  Spaight,  op.  cit.  (above,  p.  3 1  n.  3)  pp  r 5-16* 

March  ,a9°f.“pas  33“"  y’  >P“Ch  °f  March  in  Conpecional  Record-Scale, 

4  Stone,  op.  cit.  (above,  n.  1),  pp.  627  and  616 

rJlTrh&  tCXt/;bmitted  by  the  LCRC-  see  LCRC>  Draft  Additional  Protocols  to  the 
Geneva  Conventions  of  August  12 ,  i949  (Geneva,  June  1973).  For  the  text  of  the  rule, 

.977  sec  Protocol  I  (and  It,  ‘Additional  to  the  Genov,  cSn.ions of “  A  u  *s  t ,049  a^  rda, 
Snflllr  °f  rn‘emati°nal  A™ed  C°nfliC,S  Armed 
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9-  Certain  objects  containing  dangerous  installations  are  also  granted  special 
immunity  (Article  49  (1)). 

10.  Attacks  upon  military  objectives  may  be  undertaken  even  though  inci¬ 
dental  losses  among  the  civilian  population  or  destruction  of  civilian  objects  can 
be  expected,  as  long  as  such  losses  and  destruction  are  not  disproportionate  to 
the  anticipated  military  advantage  of  the  attack  (Articles  46  and  50). 

1 1 .  Attacks  by  way  of  reprisals  upon  the  civilian  population  are  prohibited 
(Article  46  (4)). 


‘  Undefended  places' 

It  is  somewhat  paradoxical  that  almost  the  only  thing  that  can  be  said  with 
certainty  about  the  law  of  air  warfare  is  that  the  one  conventional  rule  which  has 
been  clearly  adopted  to  cover  it  is  capable  only  of  very  limited  application.  This 
is  Article  25  of  the  1907  Hague  Regulations  which  lays  down: 

The  attack  or  bombardment,  by  any  means  whatever,  of  undefended  towns,  villages, 
dwellings,  or  buildings,  is  forbidden. 

The  rule,  in  which  the  expression  ‘by  any  means  whatever’  was  inserted  in  1907 
to  cover  attacks  from  the  air,  was  devised  with  the  thought  of  traditional  land 
war  in  mind.  Bombardment  by  artillery  or  from  the  air  was — and  remains — 
clearly  unnecessary  to  assist  ground  troops  in  occupying  places  which  are 
undefended.  The  conference  adopting  the  rule  did  not  contemplate  the  case  of 
bombardment  for  the  sake  of  destruction  of  objects  of  direct  military  use  in  the 
hinterland,  which  became  possible  through  air  war.  It  is  not  necessary  to  elabo¬ 
rate  upon  this  point,  which  is  well  discussed  by  many  authorities.1 

Guidance  has  been  sought  rather  in  Article  2  of  the  Ninth  Hague  Convention 
concerning  bombardment  by  naval  forces.  This  article  qualifies  the  general  ban 
on  bombardment  of  undefended  places  as  follows: 

Military  works,  military  or  naval  establishments,  depots  of  arms  or  war  material, 
workshops  or  plant  which  could  be  utilized  for  the  needs  of  the  hostile  fleet  or  army, 
and  the  ships  of  war  in  the  harbour  .  .  .2 

It  is  rightly  commented  by  authorities  that  the  case  of  bombing  missions  into 

1  Most  ably  by  Spetzler,  op.  cit.  (above,  p.  36  n.  4),  pp.  41,  129,  302;  United  Nations 
Survey,  loc.  cit.  (above,  p.  37  n.  4),  pp.  167-8;  Stone,  op.  cit.  (above,  p.  40  n.  1),  pp.  621  et 
seqq.;  Raby,  op.  cit.  (above,  p.  33  n.  3),  pp.  16  et  seqq;  Schwarzenberger,  loc.  cit.  (above, 
p.  37  n.  3),  pp.  530,  537.  Sir  Arthur  Harris,  Marshal  of  the  Royal  Air  Force,  does  not  appreciate 
the  difference  between  hinterland  bombardment  and  front-line  bombardment.  He  writes :  ‘What 
city  in  what  war  has  ever  failed  to  receive  the  maximum  bombardment  from  all  enemy  artillery 
within  range  so  long  as  it  has  continued  resistance?’:  Bomber  Offensive  (London,  1945),  p.  177. 
Is  any  hinterland  city  equipped  with  anti-aircraft  artillery  resisting  ?  If  it  had  no  such  artillery, 
would  it  be  immune  ?  The  argument  advanced  by  Sir  A.  Harris  was  also  invoked  by  the  British 
Government  in  a  reply  in  Parliament  on  9  February  1944:  ‘.  .  .  I  am  sure  your  Lordships  would 
not  refuse  to  accept  the  idea  of  shelling  cities  and  towns  in  the  front  line  .  .  .  The  German  cities 
which  I  have  mentioned  are  in  the  front  line  and  they  must  be  bombarded’ :  Hansard,  H.L.  Deb., 
vol.  130,  cols.  737-55. 

2  Text  in  Schindler  and  Toman,  op.  cit.  (above,  p.  32  n.  1),  p.  592. 
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enemy  hinterland  is  akin  to  ships  bombarding  and  then  withdrawing  from  enemy 
coastal  towns.  The  aim  in  both  instances  is  destruction  of  certain  objects  rather 
than  immediate  occupation.  This  reasoning  has  led,  in  turn,  to  the  tenet,  which 
is  universally  admitted,  that  bombardment  of  military  objectives  is  permissible, 
whether  from  the  air  or  from  the  sea.1  What  constitutes  a  ‘military  objective’  is, 
however,  a  major  question  which  is  outside  the  scope  of  this  paper.2 


The  civilian  population  ‘as  such ’ 

A  draft  I.C.R.C.  rule,  which  was  adopted  without  any  change  of  substance  in 
Article  51  (2)  of  Protocol  I,  lays  down  that  ‘The  civilian  population  as  such,  as 
well  as  individual  civilians,  shall  not  be  the  object  of  attack’.  This  formulation 
echoes  Resolution  2444  (XXIII),  adopted  unanimously  by  the  General  Assembly 
of  the  United  Nations  on  19  December  1968, 3  and  it  is  similar  to  the  League  of 
Nations’  condemnation  of  ‘the  intentional  bombing  of  civilian  populations’.4 

It  is  evidently  possible  that  a  belligerent — and  individual  combatants — may 
strike  at  non-combatants  simply  out  of  hatred  or  revenge,  or  coldly  for  the 
purpose  of  decimating  an  enemy  population.  Strafing  of  civilians  is  a  case  not 
unheard  of.5  A  clear-cut  ban  on  such  war  acts  may,  accordingly,  be  of  use.  Such 
acts  cannot  possibly  have  any  rational  military  purpose,  unless  the  spreading  of 
terror  is  seen  as  a  legitimate  military  purpose.  This  point  is  discussed  below.6 

The  expression  ‘as  such’  may  be  redundant  but  is  no  doubt  inserted  as  a 
reminder  that  civilians  may  be  hit  by  attacks  upon  military  objectives  in  which 
they  find  themselves,  e.g.  factories  for  war  materiel  and  broadcasting  stations.  In 
these  cases  the  civilians  are  not  attacked  ‘as  such’,  but  the  attacks  upon  the 
objectives  take  place  in  full  awareness  that  they  will  also  hit  civilians.7 

It  should  be  noted  that  a  rule  of  this  kind  must  be  read  in  conjunction  with  a 
definition  of  who  is  a  ‘civilian’.  Under  the  Protocol  I  rules — Article  50 — only 
persons  belonging  to  the  armed  forces  are  excluded  from  falling  under  the  con¬ 
cept  of  ‘civilian’.  Thereby  a  discussion  might  be  ended  which  has  often  been 
heard  to  the  effect  that  some  ‘civilians’,  notably  those  who  work  in  munition  or 
armament  factories,  ought  to  be  regarded  as  ‘quasi-combatants’  and  hence 
susceptible  ‘as  such’  to  attack  on  their  way  to  or  from  work  and  at  their  homes. 

1  See  the  quotations  from  the  Austrian  and  Swiss  military  manuals  in  United  Nations  Survey, 
loc.  cit.  (above,  p.  37  n.  4),  p.  168. 

2  See  below,  however  (p.  57),  and  see  above,  p.  37  n.  4. 

3  See  also  a  resolution  adopted  by  the  XXth  International  Conference  of  the  Red  Cross.  Cf.  a 
statement  by  General  Prugh  before  a  United  States  House  of  Representatives  subcommittee: 
‘The  United  States  has  consistently  maintained  the  position  that  attacks  against  civilians  as  such 
.  .  .  must  not  be  carried  out’:  Hearing  1973,  p.  104. 

4  Resolution  of  30  September  1938:  League  of  Nations  Official  Journal,  Special  Supplement 
No.  186. 

5  See  Spetzler,  op.  cit.  (above,  p.  36  n.  4),  p.  314. 

6  See  p.  44. 

7  Under  the  rule  of  proportionality  a  military  objective  may  be  rendered  immune  from  attack, 
if  the  military  value  of  its  destruction  stands  in  no  proportion  to  the  losses  which  would  be 
expected  in  civilian  lives  and  objects.  Cf.  Raby.  op.  cit.  (above,  p.  33  n.  3),  p.  58.  The  Diplo¬ 
matic  Conference  on  Humanitarian  Law  adopted  explicit  rules — Articles  5 1  (5)  (b)  and  57  (2)  (a) 
(iii) — on  this  matter.  See  below,  p.  51. 
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This  has  been  argued  by  Spaight1  and  Stone,2  whereas  Mme  Bindschedler  has 
termed  quasi-combatants  ‘an  entirely  new  concept  and  one  which  must  be  fought 
energetically  .  In  her  view  it  would  be  impossible  to  draw  distinctions  between 
different  groups  of  civilians.  The  result  would  be  that  the  immunity  of  the 
civilian  population  as  such  would  be  brought  into  question.  She  continues: 

It  creates  a  class  of  non-privileged  combatants  .  .  .  and  it  fails  to  account  for  the  fact 
that  workers  aie  engaged  in  activities  useful  to  the  war  only  as  long  as  war  installations 
to  that  end  exist.  The  lawful  objectives  to  be  destroyed  are  those  installations  rather 
than  an  elusive  and  easily  replaceable  labour  force.3 

Under  the  rules  of  Protocol  I — Article  51  (3) — the  civilians  only  lose  their 
personal’  immunity  if  and  for  such  time  as  ‘they  take  a  direct  part  in  hostilities’. 


‘ Deliberate  attacks  on  the  civilian  population 

Use  is  sometimes  made  of  the  term  ‘deliberate’  in  discussions  of  attacks  upon 
civilians.4  It  serves  to  distinguish  this  case  from  the  case  where  such  attacks 
occur  by  mistake  or  negligence. 

Evidently  the  element  of  deliberateness  is  of  relevance  in  determining  the 
question  of  responsibility  for  an  action,  but  the  circumstance  that  there  might  be 
no  criminal  responsibility  for  attacks  upon  civilians  occurring  by  mistake  or 
negligence  which  is  not  gross — does  not  make  such  acts  permitted,  nor  does  it 
exclude  the  possibility  that  liability  for  damage  might  arise  for  the  State  ulti¬ 
mately  responsible.  Stone  is  sceptical  about  the  value  of  rules  prohibiting  ‘deli¬ 
berate  or  careless  attacks.  He  doubts  whether  they  provide  more  than  ‘verbal 
protection  of  civilians’,  since  proof  of  ‘deliberate’  or  ‘careless’  attack  against 
civilians  as  such  would  rarely  be  possible.5  A  weightier  argument,  it  is  submitted, 
is  that  a  formulation  of  a  prohibition  couched  in  terms  of  ‘deliberation’  would 
seem  e  contrario  to  make  attacks  by  mistake  or  negligence  permitted.  This  effect 
can  only  be  avoided  if  the  element  of  intent  is  dealt  with  separately  in  rules 
regarding  responsibility. 


1  Spaight,  op.  cit.  (above,  p.  31  n.  3),  pp.  44,  261.  In  1928  Lord  Trenchard,  Chief  of  Air 
Staff  of  the  Royal  Air  Force,  maintained  more  modestly  in  a  controversy  concerning  the  role  of 
the  air  force  that  while  indiscriminate  bombing  of  a  city  for  the  sole  purpose  of  terrorizing  the 
civilian  population’  would  be  illegitimate,  it  was  ‘an  entirely  different  matter  to  terrorize  munition 
workers  (men  and  women)  into  absenting  themselves  from  work  .  .  .  through  fear  of  an  air  attack 
upon  the  factory  .  .  .  concerned’:  recorded  in  Webster  and  Frankland,  The  Strategic  Air  Offensive 
against  Germany  1939-1945,  vol.  4  (1961),  p.  73.  Italics  added. 

2  Stone,  op.  cit.  (above,  p.  40  n.  1),  p.  630. 

3  Bindschedler-Robert,  The  Law  of  Armed  Conflicts  (1971),  p.  26;  cf.  Spetzler,  op.  cit.  (above, 
p.  36  n.  4),  p.  187. 

4  General  Prugh  stated  that  ‘.  .  .  we  would  prohibit  a  deliberate  aerial  bombardment  of  a  city 
containing  no  military  targets  and  we  would  equally  oppose  deliberate  rocket  attacks  on  urban 
population  centers’ :  Hearing  1973,  p.  105 ;  cf.  an  amendment  which  was  tabled  at  the  1972  expert 
conference,  and  which  would  have  prohibited  ‘attacks  which  are  intentionally  launched  in¬ 
discriminately  against  civilians  and  military  objectives’:  see  below,  p.  62. 

5  Stone,  op.  cit.  (above,  p.  40  n.  r),  p.  625  and  n.  118  therein. 
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‘  Terror ’  bombardment 

The  draft  rules  proposed  by  the  I.C.R.C.  had  the  following  provision — 
Article  46  (1)  second  sentence,  of  Protocol  I — on  international  conflicts:  .  . 
methods  intended  to  spread  terror  among  the  civilian  population  are  pro¬ 
hibited’.1  Such  a  rule  would  seem  to  have  strong  support  if  applied  to  the  case  of 
aerial  bombardment.  The  ‘morale’  of  the  civilian  population  is  not  deemed  a 
military  objective  by  most  authorities  and  bombing  for  the  purpose  of  spreading 
terror  is  not  deemed  permitted.  Stone,  who  advocates  the  distinction  between 
‘genuine  civilians’  and  ‘quasi-combatants’  who  work  in  armament  industries, 
seems  isolated  in  holding  that  once  this  distinction  is  accepted  ‘the  hard  fact  that 
belligerents  do  regard  the  morale  of  the  enemy’s  quasi-combatant  work  force  as 
a  military  objective  can  be  faced  .  .  .’.2  To  hold  that  the  morale  of  the  ‘quasi¬ 
combatants’  constituted  a  military  objective  would,  indeed,  be  even  worse  than 
holding  that  they,  themselves,  were  such  an  objective.  Adler  comments  with 
reason  that 

If  it  is  permissible  to  violently  attack  the  morale  of  war  workers,  it  may  be  that  the  best 
way  to  do  so  is  to  kill  his  family,  who  are  genuine  civilians.3 

The  United  Nations  Survey  reports  that  several  military  manuals  and  authorities 
state  that  bombardment  carried  out  for  the  purpose  of  terror  is  unlawful.4 
Lauterpacht  writes  that 

There  is  one  principle  bearing  on  the  subject  under  discussion  which  was  embodied  in 
the  Hague  Rules  of  1923  and  the  essential  correctness  of  which  seems  unimpeachable, 
namely,  that  it  is  unlawful  to  resort  to  bombarding  of  the  civilian  population  for  the 
mere  purpose  of  terrorization.  For  in  this  case  the  civilian  population  becomes  the 
direct  object  of  attack  regardless  of  any  connexion  with  a  military  objective.5 

Spaight  writes  that  ‘bombing  for  a  moral  effect  only  remains  unlawful.  In  that 
sense,  attack  on  the  civilian  population  is  contrary  to  international  law.’  He 
denies  that  any  of  the  Allied  bombing  during  the  Second  World  War  had  the 
purpose  of  spreading  terror.  Had  that  been  the  case,  heavily  defended  industrial 
centres  would  not  have  been  selected  as  targets,  but  unprotected  towns  would 
have  been  preferred.6  The  United  States  Strategic  Bombing  Survey  states, 
however,  that  the  term  ‘area  raids’  came  to  be  used  to  denote  raids  having  four 
chief  characteristics:  one  being  that  ‘they  were  intended  primarily  to  destroy 
morale,  particularly  that  of  the  industrial  worker’.7 

1  I.C.R.C.,  Draft  Additional  Protocols  to  the  Geneva  Conventions  of  August  12,  ig4g  (1973). 

2  Stone,  op.  cit.  (above,  p.  40  n.  1),  p.  631. 

3  Adler,  loc.  cit.  (above,  p.  32  n.  2),  p.  41. 

4  See  p.  170  and  p.  177  of  the  United  Nations  Survey,  loc.  cit.  (above,  p.  37  n.  4). 

5  Lauterpacht,  loc.  cit.  (above,  p.  38  n.  2),  p.  368. 

6  Spaight,  op.  cit.  (above,  p.  31  n.  3),  pp.  277  and  279.  Cf.  reply  by  British  Government  in 

Parliament  on  9  February  1944:  .  we  have  never  concentrated  upon  sleepy  country  towns  and 

villages.  That  would  not  only  have  been  unnecessarily  brutal ;  it  would  have  been  utterly  futile 
from  our  point  of  view  .  .  Hansard,  ILL.  Deb.,  vol.  130,  cols.  737-55,  quoted  from  Johnson, 
op.  cit.  (above,  p.  33  n.  2),  p.  51. 

7  Over-all  Report,  European  War  (1945),  p.  71.  The  various  British  directives  under  which 
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The  view  that  much  of  the  Allied  bombing  was  primarily  intended  to  destroy 
morale  is  widespread.  Raby  states  that  the  Allied  practice  of  target  area  bombard¬ 
ment  during  the  Second  World  War  unfortunately  ‘at  times’  degenerated  into 
terror  attacks.  And  he  holds  that  ‘it  is  generally  accepted  that  terror  bombing 
violates  the  law  of  war’.1 

Adler  cites  the  United  States  Bombing  Survey  in  support  of  the  following 
observation : 

By  the  end  of  the  Second  World  War,  however,  morale  had  become  by  practice  a 
permissible  target.  .  .  . 

The  area  bombing  of  World  War  II  was  used  to  attack  the  collective  will  to  fight, 
perhaps  even  more  so  than  it  was  used  to  hit  military  and  industrial  complexes.2 

There  seems  to  be  broad  agreement  that  bombing  for  the  purpose  of  spreading 
terror  or — amounting  to  the  same  thing — of  undermining  the  morale  of  the 
industrial  worker  was  not  rational  and  might  even  have  been  counter-productive 
from  a  purely  military  viewpoint.  More  will  be  said  on  this  subject  in  the  subse¬ 
quent  section  about  area  bombardment.  This  discussion  is  well  summed  up  by 
Adler  as  follows: 

The  impermissible  line  is  reached  in  terror  bombing  of  the  civilian  community  with  the 
aim  of  pressuring  the  political  elite  to  accept  the  attacker’s  political  demands.  It  is 
impermissible,  because  it  is  inhumane  and  ineffective  .  .  .3 

It  seems  fully  justified  to  conclude  that  bombing  for  the  purpose  of  spreading 
terror  among  the  civilian  population  is  illegal  and  that  this  ban  is  based  not  only 
on  the  inhumanity  of  such  practices,  but  also  on  the  rationale  that  there  is  no 
military  necessity  for  them  and  that  they  might  even  be  counter-productive  for 
the  purpose  of  subduing  an  enemy. 

While  the  general  conclusion  comes  easily,  the  exact  formulation  of  the  ban 
raises  difficulties.  Immediate  questions  as  to  the  efficacy  of  the  ban  arise,  if  it  is 
confined  to  ‘methods  intended  to  spread  terror’  or  to  ‘attacks  for  the  purpose  of 
spreading  terror’.  As  Stone  points  out,  it  will  be  very  difficult  to  prove  the  in¬ 
tention  of  a  belligerent.4  As  we  have  seen,  Spaight  denies  that  Allied  bombings 

morale  gradually  became  a  main  object  of  attack  are  interestingly  recorded  in  Johnson,  op.  cit. 
(above,  p.  33  n.  2),  pp.  48-9.  Under  the  Casablanca  Directive,  issued  21  January  1943  by  the 
combined  chiefs  of  staff,  the  bomber  commands  in  the  United  Kingdom  were  instructed  that 
‘your  primary  object  will  be  the  progressive  destruction  and  dislocation  of  the  German  military, 
industrial  and  economic  system,  and  the  undermining  of  the  morale  of  the  German  people  to 
a  point  where  their  capacity  for  armed  resistance  is  fatally  weakened’:  Webster  and  Frankland, 
op.  cit.  (above,  p.  43  n.  1),  vol.  4,  p.  153. 

1  Raby,  op.  cit.  (above,  p.  33  n.  3),  pp.  68  and  65. 

2  Adler,  loc.  cit.  (above,  p.  32  n.  2),  p.  41 ;  cf.  R.  Bindschedler,  ‘Die  Unterscheidung  zwischen 
Civilbevolkerung  und  Bewaffneten  Krafter’,  Internationale  Festschrift  fiir  Alfred  Verdross 
(Munich,  1971),  p.  58. 

3  Adler,  loc.  cit.  (above,  p.  32  n.  2),  p.  42;  cf.  Castren,  The  Present  Laiv  of  War  and  Neutrality 
(Helsinki,  1954),  p.  200. 

4  Stone,  op.  cit.  (above,  p.  40  n.  1),  p.  625.  The  same  concern  is  presumably  behind  the 
following  statement  in  a  Report  of  the  Subcommittee  on  International  Organizations  and  Move¬ 
ments  of  the  Foreign  Affairs  Committee  of  the  United  States  House  of  Representatives :  ‘General 
Prugh  [who  had  testified  before  the  Committee],  reflecting  the  unwillingness  of  the  Department 
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during  the  Second  World  War  aimed  at  ‘morale’  or  at  ‘spreading  terror’,  while 
most  others  conclude  that  they  did.  On  the  other  hand,  a  formulation  which 
banned  ‘methods  which  are  likely  to  spread  terror’,  and  which  would  build 
upon  an  objective  test  rather  than  a  subjective  one,  might  raise  the  difficulty  that 
methods  can  have  terror  as  a  likely  incidental  effect,  and  yet  have  other  effects 
which  are  deemed  vital  from  a  military  viewpoint. 

At  the  Diplomatic  Conference  on  Humanitarian  Law  in  Armed  Conflicts  a 
formula  was  found  after  much  informal  discussion.  Article  51  (2)  lays  down: 

.  .  .  Acts  or  threats  of  violence  the  primary  purpose  of  which  is  to  spread  terror  among 
the  civilian  population  are  prohibited.1 

The  Committee  Rapporteur’s  interpretation — which  is  not  authoritative — is  that 
the  article  is 

directed  to  intentional  conduct  specifically  directed  toward  the  spreading  of  terror  and 
excludes  terror  which  was  not  intended  by  a  belligerent  and  terror  that  is  merely  an 
incidental  effect  of  acts  of  warfare  which  have  another  primary  object  and  are  in  all 
other  respects  lawful.2 

It  is  no  doubt  correct  that  the  adopted  ban  is  directed  to  the  case  where  terror  is 
an  ‘objective’,  i.e.  intended.  This  intention  will  have  to  be  deduced  from  the 
circumstances — which  may  be  difficult.  It  is  an  odd  result  of  the  text  that  it 
would  seem  permissible  to  carry  out  acts  which  have  ‘terror’  as  a  secondary 
purpose.  This  was  hardly  intended  by  the  authors.  Intentional  terror  was  never 
thought  permissible,  but  incidental  terror  effects  were  thought  quite  likely  and 
inevitable.  Perhaps  a  happier  formulation  would  have  been  to  speak  of  ‘acts  .  .  . 
the  primary  effect  of  which  could  be  expected  to  be  that  of  spreading  terror  .  .  .’. 

It  may  lastly  be  noted  that  in  a  sense  the  ban  on  terror  bombing  and  other 
methods  of  bringing  about  terror  among  the  civilian  population  is  a  duplication : 
the  civilian  population  must  not  be  subjected  to  direct  attacks  at  all.  This  general 
ban  evidently  covers  the  case  also  where  the  ‘objective’  or  ‘purpose’  is  to  terrorize. 
This  is  not  to  say  that  a  separate  ban  on  ‘terror  attacks’  or  ‘terror  methods’  is 
redundant.  In  view  of  past  practices  of  belligerents  such  a  ban  may  be  a  useful 
reminder. 

Indiscriminate  warfare 

The  draft  I.C.R.C.  rules  provided — in  Article  46  (3) — that 

The  employment  of  means  of  combat,  and  any  methods  which  strike  or  affect  in¬ 
discriminately  the  civilian  population  and  combatants,  or  civilian  objects  and  military 
objectives,  are  prohibited. 

of  Defense  to  restrict  its  capabilities,  stated  that  only  the  following  acts  should  be  prohibited: 

attacks  against  civilians  as  such”,  “intentionally  terrorizing  civilian  noncombatants”,  “aerial 
bombardment  of  a  city  containing  no  military  targets”  and  “ deliberate  rocket  attacks  on  urban 
population  centers”:  Report  of  27  March  1974,  93rd  Congress,  2nd  Session. 

1  °nly  stylistic  changes  were  made  in  the  draft  rule— Article  46  (1)— adopted  by  Committee 
irr.  See  CDDH/irr/286  Add.  1.  Regarding  the  bans  on  terror  attacks  and  on  area  bombardment, 
see  also  Rosenblad,  International  Humanitarian  Law  of  Armed  Conflict — Some  Aspects  of  the 
Principle  of  Distinction  and  Related  Problems  (Dissertation,  Stockholm  1977)  nn  iac-a? 

2  CDDH/m/286,  p.  13.  3  43- 
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There  is  little  disagreement  on  the  generalization  that  ‘indiscriminate’  means 
and  methods  of  warfare  are  prohibited.  There  may,  however,  be  less  than  a 
common  understanding  of  what  the  prohibition  means. 

Spaight  writes : 

It  is  necessary  to  state,  or  re-state,  the  fact  that  nothing  that  has  happened  in  the  Second 
World  War  has  shaken  the  legal  objection  to  indiscriminate  bombing1  .  .  .  There  is  still 
no  warrant  whatever  for  the  deliberate  bombing  of  a  town  which  is  neither  a  centre  of 
war  industry  nor  otherwise  immediately  related  to  the  enemy’s  war  effort  .  .  .  ,  or  of 
those  parts  of  such  centres  which,  being  purely  residential  or  given  up  to  retail  trade  or 
other  non-warlike  business,  cannot  be  regarded  as  an  essential  part  of  the  enemy’s  war 
machine  .  .  .2 

These  statements  must  be  read  in  the  awareness,  however,  that  Spaight  con¬ 
siders  area  bombardment  fully  justified. 

Another  writer,  Raby,  defines  the  concept  as  follows : 

[Indiscriminate  bombardment]  occurs  when  a  legitimate  military  target  is  attacked  in 
such  an  intentional  or  negligent  manner  that  wanton  destruction,  rather  than  per¬ 
missible,  incidental  damage,  results.  .  .  .  However,  the  prohibition  against  negligent, 
indiscriminate  bombardment  is  not  absolute.  Incidental  damage  resulting  from  military 
objective  bombardment  is  lawful.  A  thin  line  often  exists  between  incidental  damage  and 
negligent,  indiscriminate  bombardment  .  .  .3 

While  it  would  seem  that  Spaight  actually  discusses  the  case  of  attacks  upon  the 
civilian  population  and  civilian  objects  as  such,  Raby’s  analysis  seems  more 
pertinent  in  pointing  to  the  circumstance  that  the  attack  does  not  distinguish — - 
or  does  not  adequately  distinguish — -between  the  legitimate  military  objectives 
and  civilians  or  civilian  objects.  When  the  latter  are  protected  from  attack  and 
the  former  are  not,  it  is  obvious  that  the  attacker  must  take  this  fundamental 
distinction  into  account  in  his  planning  and  performance.  If  he  does  not,  he  will 
bring  death  and  destruction  to  civilians  and  civilian  objects.  He  will,  moreover, 
waste  his  explosives.  The  general  rule  does  not,  however,  explain  to  what  extent 
the  distinction  must  be  taken  into  account.  Without  interpretations  in  this 
regard  and  supplementary  rules  on  this  matter  general  formulations  such  as  that 
drafted  by  the  I.C.R.C.  and  quoted  above  or  that  adopted  by  the  United  Nations 
General  Assembly  unanimously  in  19684  remain  somewhat  pointless. 

The  Hague  Rules  of  1923  required  that  where  military  objectives  which  are 
not  near  the  operations  of  land  forces  cannot  be  bombarded  ‘without  the  in¬ 
discriminate  bombardment  of  the  civilian  population,  the  aircraft  must  abstain 
from  bombardment’.5  In  the  early  phases  of  the  Second  World  War  these 
precepts  appear  to  have  been  of  some  influence.6  The  restraints  quickly 

1  Italics  added. 

2  Spaight,  op.  cit.  (above,  p.  31  n.  3),  p.  277. 

3  Raby,  op.  cit.  (above,  p.  33  n.  3),  p.  66. 

4  ‘A  distinction  must  be  made  at  all  times  between  persons  taking  part  in  the  hostilities  and 
members  of  the  civilian  population  to  the  effect  that  the  latter  be  spared  as  much  as  possible’: 
G.A.  Res.  2444  (XVIII). 

5  See  above,  p.  34. 

6  See  above,  p.  36  and  n.  3.  See  also  Spetzler,  op.  cit.  (above,  p.  36  n.  4),  p.  255. 


AREA  BOMBRADMENT:  RULES  AND  REASONS 


48 

disappeared,  however,  and  no  one  would  dream  of  asserting  that  they  were  ex¬ 
pressive  of  today’s  rule  against  indiscriminate  attacks.  The  escalation  was  swift 
during  the  Second  World  War  and  most  authorities  have  been  shown  above  to  be 
critical  both  on  humanitarian  and  utilitarian  grounds  of  what  they  consider  to 
have  been  ‘terror  attacks’  against  the  labour  force.  It  would  seem,  accordingly, 
that  the  standard  required  of  belligerent  parties  under  the  rule  against  indis¬ 
criminate  attacks  and  methods  should  lie  somewhere  between  these  extremes. 
This  spectrum  is  broad. 

Three  elements  that  are  parts  of  this  standard  can  easily  be  perceived : 

(a)  that  targets  must  be  identified  with  some  certainty  as  military  objectives, 

(b)  that  attacks  must  be  directed  to  such  identified  targets,  and 

(c)  that  the  weapons  and  methods  must  be  such  that  the  target  may  be  hit 
with  some  degree  of  likelihood. 

These  three  elements  are  reflected  in  the  rules  which  have  been  adopted  by  the 
Diplomatic  Conference  on  Humanitarian  Law.  Article  57  (2)  (a)  of  Protocol  I 
provides  that 

(a)  Those  who  plan  or  decide  upon  an  attack  shall : 

(1)  do  everything  feasible  to  verify  that  the  objectives  to  be  attacked  are  neither 
civilians  nor  civilian  objects  and  are  not  subject  to  special  protection  but  are  military 
objectives  within  the  meaning  of  paragraph  2  of  Article  52  and  that  it  is  not  prohibited 
under  the  provisions  of  this  Protocol  to  attack  them  .  .  . 

Identification  with  full  certainty  may,  indeed,  be  an  unattainable  standard  and 
one  that  would  not  be  accepted  by  governments.  The  expression  ‘everything 
feasible’  does  not  point  to  such  a  rigid  standard.  While  the  Committee  which 
adopted  the  text  deliberately  avoided  the  term  ‘reasonable’,  which  was  seen  as 
susceptible  of  too  flexible  an  interpretation,  the  word  ‘feasible’  can  hardly  be 
taken  to  mean  everything  that  is  ‘physically  possible’.  The  Rapporteur  of  the 
Committee  suggested  that  the  intention  was  to  require  everything  that  was 
‘practicable  or  practically  possible’.1  The  expression  chosen  is  thus  not  free  from 
difficulty  and  questions  of  interpretation  arise. 

It  is  clear,  as  Castren  points  out,  that  bombardment  at  random  is  unlawful.2 
Such  bombardment  evidently  risks  hitting  civilians  and  civilian  objects.  More¬ 
over,  from  the  military  viewpoint,  it  must  be  largely  a  waste  of  ammunition. 
Serious  queries  can  be  raised  whether  certain  modern  methods  of  identification 
of  targets— e.g.  sensors  registering  noise  or  smell  or  heat— are  adequate.  With¬ 
out  digressing  into  the  discussion  of  the  so-called  ‘electronic  battlefield’  it  may  be 
suggested  that  a  decisive  consideration  in  this  matter  is  where  the  methods  are 
used.  It  is  evident  that  most  mobile  materiel  and  personnel  in  the  battlefield  will 
be  military  objectives,  while  this  is  not  so  in  most  parts  of  the  hinterland. 

In  the  Plenary’s  discussion  of  Article  51  (earlier  46)  the  United  Kingdom 
delegate,  Mr.  Freeland,  welcomed  the  restraints  placed  in  Article  51  upon  mili- 

1  CDDH/nr/286,  P.  25. 

2  Castren,  op.  cit.  (above,  p.  45  n.  3),  p.  202. 
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tary  action  with  a  view  to  protecting  civilians.  He  added,  however,  on  the  prob¬ 
lem  of  identification 

that  military  commanders  and  others  responsible  for  planning,  initiating  or  executing 
attacks  had  to  reach  decisions  on  the  basis  of  their  assessment  of  the  information 
available  to  them  from  all  sources  at  the  relevant  time.1 

There  is  evidently  nothing  in  any  of  the  new  articles  to  contradict  this  view.  To 
‘do  everything  feasible’  to  identify  military  objectives  must  include  the  use  of  all 
kinds  of  observations  and  intelligence.  The  expression  does  not  limit  the  means 
to  be  used,  but  rather  sets  an — -admittedly  vague — requirement  of  intensity  of 
effort.  The  rumoured  presence  in  a  village  of  some  guerrilla  soldiers  cannot  be 
enough  to  identify  the  village  as  a  military  objective. 

The  second  and  third  elements  of  importance  to  prevent  indiscriminate  war¬ 
fare,  namely,  that  attacks  must  be  directed  to  the  identified  targets  and  that  the 
means  and  methods  employed  must  be  such  that  the  targets  may  be  hit  with 
some  degree  of  likelihood,  are  also  reflected  in  the  rules  adopted  by  the  Diplo¬ 
matic  Conference.  The  fundamental  rule  adopted  is  the  following  in  Article 
5i  (4): 

Indiscriminate  attacks  are  prohibited.  Indiscriminate  attacks  are: 

(a)  those  which  are  not  directed  at  a  specific  military  objective; 

(b)  those  which  employ  a  method  or  means  of  combat  which  cannot  be  directed  at  a 
specific  military  objective;  or 

(c)  those  which  employ  a  method  or  means  of  combat  the  effects  of  which  cannot  be 
limited  as  required  by  this  Protocol ;  and  consequently,  in  each  such  case,  are  of  a 
nature  to  strike  military  objectives  and  civilians  or  civilian  objects  without  dis¬ 
tinction  .  .  . 

This  article  is  supplemented  by  the  injunction — in  Article  57  (2)  (a)  (ii) — to 
those  who  plan  or  decide  upon  an  attack  to 

take  all  feasible  precautions  in  the  choice  of  means  and  methods  of  attack  with  a  view  to 
avoiding,  and  in  any  event  to  minimizing,  incidental  loss  of  civilian  life,  injury  to 
civilians  and  damage  to  civilian  objects  .  .  .2 

The  articles  adopted  call  for  some  comments.  It  was  the  submission  of  the 
present  writer  at  the  conference — particularly  in  the  discussions  in  the  informal 
working  group  that  did  the  drafting  work  under  the  chairmanship  of  the  Rappor¬ 
teur — that  some  weapons  are  by  their  construction  or  necessary  or  normal  use  so 
imprecise  that  the  degree  of  likelihood  of  their  hitting  the  identified  military 
objective  aimed  at  must  be  deemed  too  low.  The  V-i  bombs  developed  by 

1  See  CDDH/SR.  41,  26  May  1977,  p.  30. 

2  It  may  be  noted  that  Article  51  (4)  (figuring  as  Article  46  (3))  was  adopted  by  the  Committee 
HI  by  consensus.  Article  57  (figuring  as  Article  50)  was  adopted  at  the  Committee  stage  by  a  vote 
of  66  to  o,  with  3  abstentions.  See  the  Rapporteur’s  Report,  CDDH/III/286,  §§  60  and  100. 

In  the  Plenary,  Article  5 1  (figuring  as  Article  46)  was  adopted  by  77  votes  in  favour,  1  against 
(France)  and  16  abstentions.  Many  explanations  of  vote  were  given.  See  CDDH/SR.  41  of  26 
May  1977  at  p.  29.  Article  57  (2)  (figuring  as  Article  50)  was  adopted  by  the  Plenary  by  90  votes  to 
none,  with  4  abstentions.  See  also  below. 
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Germany  during  the  Second  World  War  were  given  as  one  example  and  bio¬ 
logical  weapons  were  mentioned  as  other  examples  of  ‘blind  weapons’.  It  was 
noted  that  the  military  manual  of  the  Federal  Republic  of  Germany  stipulates 
that  the  use  of  flying  bombs  would  be  illegal,  if  their  inaccuracy  makes  it  likely 
for  the  civilian  to  be  hit  with  full  power.1  Other  participants  in  the  discussion 
would  not  admit  that  any  weapons  existed  which  could  not  be  directed  to  a 
military  objective.  It  may  be  surmised  that  this  attitude  was  taken  to  foreclose 
any  discussion  of  the  question  whether  nuclear  weapons  are  inevitably  indis¬ 
criminate.  Their  view  was  reflected  in  the  language  of  the  Rapporteur,  as  follows : 

.  .  .  Many  but  not  all  of  those  who  commented  were  of  the  view  that  this  definition  was 
not  intended  to  mean  that  there  are  means  or  methods  of  combat  the  use  of  which 
would  involve  an  indiscriminate  attack  in  all  circumstances.  Rather,  it  was  intended  to 
take  account  of  the  fact  that  means  and  methods  of  combat  which  can  be  used  perfectly 
legitimately  in  some  situations  could,  in  other  circumstances,  have  effects  that  would  be 
contrary  to  some  limitations  contained  in  the  Protocol,  in  which  event  their  use  in 
those  circumstances  would  involve  an  indiscriminate  attack.2 

In  the  Plenary  the  United  Kingdom  delegate  explained  his  delegation’s 
affirmative  vote  on  Article  5 1  (4)  (now  figuring  as  Article  46  (4))  by  saying  that 

His  delegation  considered  that  the  definition  of  indiscriminate  attacks  given  in  that 
paragraph  was  not  intended  to  mean  that  there  were  means  of  combat  the  use  of  which 
would  constitute  an  indiscriminate  attack  in  all  circumstances.  The  paragraph  did  not 
itself  prohibit  the  use  of  any  specific  weapon,  but  it  took  account  of  the  fact  that  the 
lawful  use  of  any  means  of  combat  depended  on  the  circumstances. 

Similar  statements  were  made  by  the  representatives  of  the  Federal  Republic  of 
Germany  and  Italy.  By  contrast,  the  delegate  of  the  German  Democratic 
Republic  expressed  himself  as  follows: 

The  prohibition  of  indiscriminate  attacks  or  of  attacks  which  employed  methods  of 
combat  that  could  not  be  directed  at  a  specific  military  objective  was  of  the  utmost 
importance,  since  it  re-established  the  priority  of  humanitarian  principles  over  the  un¬ 
controlled  development  of  barbarous  use  of  highly  sophisticated  weapons  and  means  of 
warfare,  which  from  the  outset  disregarded  the  fundamental  rights  of  the  human 
being. 

The  Mexican  delegation  declared— in  a  written  statement — that  Articles  51  and 
52  (figuring  as  46  and  47)  were  essential  and  that  they  could  not 

be  the  subject  of  any  reservations  whatsoever  since  these  would  be  inconsistent  with 
the  aim  and  purpose  of  Protocol  I  and  undermine  its  basis.3 

The  persistent  controversy  as  to  whether  any  weapon  exists  that  would,  by  its 
very  nature,  be  indiscriminate  was  perhaps  somewhat  artificial.  All  agree  that  in 

1  See  I.C.R.C.,  Report  on  Weapons  that  may  cause  unnecessary  suffering  or  have  indiscriminate 
effects  (Geneva,  1973),  p.  17  and  see  Kriegsvolkerrecht — Leitfaden  fiir  den  Unterricht  (Teil  7) 
(Bonn,  1961),  §§  73  and  90. 

2  CDDH/m/286  and  correction  in  CDDH/III/215,  §  55. 

3  The  quotations  from  the  Plenary  are  from  CDDH/SR.  41  at  pp.  29,  30,  33,  and  Annex,  pp.  1 
and  ic. 
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the  case  of  most  arms  indiscriminate  effects  will  be  the  result  of  indiscriminate 
use  rather  than  of  the  nature  of  the  weapon.  Arms  which  are  incapable  of  being 
directed  to  or  limited  in  their  effects  to  a  military  target  are  unlikely  to  be  pro¬ 
jected  by  the  arms  manufacturers,  because  they  would  often  be  militarily  un¬ 
economical.  It  is  not  hard,  on  the  other  hand,  to  imagine  ‘means’  of  warfare 
which  would  inevitably  be  indiscriminate.  The  various  devices  mentioned  in  the 
discussion  of  environmental  warfare  may  be  referred  to.1  It  is  satisfactory, 
therefore,  that  Article  51  (4)1  as  it  was  adopted,  does  refer  to  ‘a  method  or  means 
of  combat  which  cannot  be  directed  at  a  specific  military  objective’. 

It  is  clear  that  both  Article  51  (4)  and  Article  57  (2)  (a)  (ii)  quoted  above 
implicitly  admit  that  means  and  methods  of  warfare  have  incidental  effects  upon 
civilians  and  civilian  objects.  The  extent  to  which  this  is  tolerated— ‘limited  as 
required  by  this  Protocol’,  in  the  words  of  Article  51  (4)  (c)— is  described  in 
Article  57  (2)  (a)  (iii),  under  which  those  who  plan  or  decide  upon  an  attack  shall 

refrain  from  deciding  to  launch  any  attack  which  may  be  expected  to  cause  incidental 
loss  of  civilian  life,  injury  to  civilians,  damage  to  civilian  objects,  or  a  combination 
thereof,  which  would  be  excessive  in  relation  to  the  concrete  and  direct  military 
advantage  anticipated. 

This  rule — of  proportionality — was  incorporated  after  much  discussion,  during 
which  its  protagonists  emphasized  the  restraining  effect  which  could  be  served 
by  it  and  its  opponents  voiced  the  concern  they  felt  for  the  misuse  which  could 
be  made  of  it.2  In  this  context  it  is  enough  to  note  that  a  method  or  means  of 
warfare  would  be  deemed  indiscriminate,  under  the  general  rule  on  this  subject, 
if  the  incidental  effects  expected  to  be  caused  by  it  to  civilians  or  civilian  objects 
would  be  disproportionate  to  the  direct  military  advantage  of  hitting  the  military 
objective.  While,  as  we  have  seen,  it  is  still  argued  that  no  means  of  warfare  exist 
that  are  by  their  nature  incapable  of  direction,  it  can  hardly  be  doubted  that  any 
means — -weapons  or  other  devices — or  method  the  normal  or  typical  employment 
of  which  results  in  military  objectives  and  civilians  and  civilian  objects  being  hit 
without  distinction  and  in  disregard  of  the  rule  of  proportionality  would  stand 
condemned. 

1  See  the  Soviet  draft  treaty  submitted  to  the  1974  session  of  the  United  Nations’  General 
Assembly,  U.N.  Doc.  A/C.  i/L.  675,  and  Convention  on  the  Prohibition  of  Military  or  Any  Other 
Hostile  Use  of  Environmental  Modification  Techniques  in  U.N.  Doc.  A/31/382. 

2  A  letter  of  22  September  1972  from  the  General  Counsel  of  the  Defense  Department,  J.  F. 
Buzhardt,  to  Senator  E.  Kennedy  refers  to  the  rule  of  proportionality  and  states  that  ‘a  review  of 
the  operating  authorities  and  rules  of  engagement  for  all  our  forces  in  Southeast  Asia,  in  air  as 
well  as  ground  and  sea  operations,  by  my  office,  reveals  that  not  only  are  such  operations  in  con¬ 
formity  with  this  basic  rule,  but  that  in  addition,  extensive  constraints  are  imposed  to  avoid  if  at 
all  possible  the  infliction  of  casualties  on  non-combatants  and  the  destruction  of  property  other 
than  that  related  to  the  military  operations  in  carrying  out  military  objectives’:  Congressional 
Record — -Senate,  2  October  1972,  at  p.  S  16522. 

If  it  were  even  after  the  Indo-China  War  to  be  a  considered  United  States  opinion  that  the  rule 
of  proportionality  was  observed  by  United  States  forces  throughout  the  war  in  that  region,  the 
value  of  the  rule  to  induce  restraint  could,  indeed,  be  queried.  At  p.  54  n.  5,  below,  Raby’s  view 
is  recorded  to  the  effect  that  the  atomic  bombing  of  Hiroshima  and  Nagasaki  did  not  violate  the 
rule  of  proportionality. 
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Area  bombardment — the  notion 

The  preceding  section  of  this  paper  has  discussed  the  general  principles 
against  indiscriminate  warfare. 

The  legal  rule  which  should  be  applied  to  the  method  of  area  bombardment— 
sometimes  termed  ‘zonal  bombardment’  or  ‘saturation  bombing’ — will  now  be  in 
focus. 

The  I.C.R.C.  draft  rules — Article  46  (3) — contained  under  the  general  rule 
against  indiscriminate  means  and  methods  of  warfare  a  specific  rule  on  area 
bombardment.  Under  this  draft  rule  it  was  prohibited 

to  attack  without  distinction,  as  one  single  objective  by  bombardment  or  any  other 
method,  a  zone  containing  several  military  objectives,  which  are  situated  in  populated 
areas  and  are  at  some  distance  from  each  other.1 

This  draft  rule  contemplated  cases  more  general  in  scope  than  the  type  of  area 
bombardment  that  is  described  in  the  United  States  Bombing  Survey  typical 
during  the  Second  World  War: 

The  term  ‘area  raids’  came  to  be  used  to  denote  raids  having  four  chief  characteristics : 
they  were  directed  against  large  cities;  they  were  designed  to  spread  destruction  over  a 
large  area  rather  than  to  knock  out  any  specific  plant  or  installation,  and  they  were 
intended  primarily  to  destroy  morale,  particularly  that  of  the  industrial  worker.2 

Spaight — who  denies  that  the  chief  purpose  of  these  attacks  was  to  destroy 
morale3 — has  explained  how  the  practice  of  area  bombardment  arose,  when 
German  anti-aircraft  action  made  daylight  precision  bombing  too  costly  and 
camouflage  made  the  identification  of  military  objectives  difficult.  The  alterna¬ 
tive  method  of  attack  then  became  night  bombing  with  big  forces  over  whole 
areas  within  which  there  were  military  objectives — armament  industries  etc.— as 
well  as  residential  areas.4  Spaight  quotes  an  author  explaining  that  since  the 
German  workers  tend  to  live  near  their  factories  and  the  German  defence 
prevents  precision  bombing  of  the  latter,  ‘the  German  authorities,  by  trying  to 
spare  their  factories,  divert  much  of  the  attack  on  their  own  civilian  population’.5 

It  may  suffice  at  this  point  in  the  discussion  of  Second  World  War  area  bom¬ 
bardment  to  note  that  it  is  not  doubted  that  in  many  cases  the  area  attacked 
contained  certain  military  objectives.  The  main  legal  question  the  attacks  have 
raised,  however,  is  whether  they  fell  short  of  the  standard  required  in  distinguish¬ 
ing  between  military  objectives  and  civilians  and  civilian  objects.  Relevant  in 
this  regard  is  the  fact  that  within  the  target  area  evidently  no  attempt  was  made 
at  all  to  achieve  any  distinction  between  objects  attacked. 

Bombardment  of  a  whole  area  within  which  various  military  objectives  are 
found6  can  be  used  for  other  purposes  than  those  which  were  common  in  Allied 

1  I.C.R.C.,  Draft  Additional  Protocols  to  the  Geneva  Conventions  of  August  12 ,  J949  (1973). 

2  Over-all  Report,  European  War  (1945),  p.  71. 

3  See  above,  p.  44. 

4  See  Spaight,  op.  cit.  (above,  p.  31  n.  3),  pp.  264  and  269  et  seqq. 

5  Ibid. — citing  Hector  Hawton — at  p.  273. 

6  Cf.  the  description  of  area  bombing  by  Raby,  op.  cit.  (above,  p.  33  n.  3),  p.  67. 
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bombings  of  German  cities  during  the  Second  World  War.  A  whole  area  might 
be  bombarded — by  air  or  artillery — in  preparation  for  an  attack  by  land  forces. 
The  aim  in  such  cases  is  to  destroy  not  productive  capacity,  but  military  per¬ 
sonnel,  arms  and  vehicles.  Although  in  such  cases,  too,  civilians  and  civilian 
objects  might  be  much  affected,  this  kind  of  area  pounding  or  saturation  bomb¬ 
ing  has  hardly  been  criticized  by  modern  authorities.  The  military  need  for  it  is 
evident  and  the  humanitarian  case  against  it  is  not  so  strong.  The  areas  that  might 
be  affected  by  such  attacks  are  likely  to  be  less  numerous  than  the  areas  in  the 
hinterland  which  might  be  chosen  for  attack,  e.g.  because  they  contain  pro¬ 
ductive  capacity  that  is  deemed  militarily  relevant.  Moreover,  civilians  are 
likely  to  have  moved  from  areas  which  are  on  the  verge  of  becoming  battlefields. 
If,  in  exceptional  cases,  the  civilian  population  is  still  present,  e.g.  in  a  city,  the 
rules  on  siege  would  apply.  Castren  writes  that 

State  practice  permits  so-called  psychological  bombing  to  induce  the  surrender  of  a 
besieged  town,  and  such  bombing  may  probably  be  carried  out  also  by  aircraft. 

Castren  puts  this  case  apart,  however,  from  hinterland  bombing.  He  continues: 

It  is  not  possible,  however,  to  extend  this  rule  by  treating  the  whole  enemy  country  as 
a  kind  of  besieged  and  fortified  area  where  even  civilian  targets  may  be  bombed.1 

Bombardment  of  a  whole  area  has  also  been  practised  when  there  was  certainty — 
or  strong  suspicion — -that  an  area  harboured  guerrilla  forces  and/or  bases. 
Where  such  ‘strike  zones’  or  ‘free  fire  zones’  are  defined  in  land  which  is  not 
populated,  the  humanitarian  case  against  them  is  not  so  strong.  There  may  be 
ecological  arguments  against  such  practices,  however.2  And  their  military 
utility  has  been  doubted. 

While  the  I.C.R.C.  draft  rule  would  have  prohibited  area  attacks  only  in 
‘populated  areas’,  it  was  not  confined  to  the  case  of  night  bombing  or  bombing 
for  psychological  purposes.  It  rather  prohibited — as  indiscriminate — -the  tech¬ 
nique  of  trying  to  hit  individual  legitimate  military  objectives  by  hitting  a  whole 
area  in  which  these  were  found  together  with  a  civilian  population.  Indirectly  it 
proclaimed  that  in  such  areas  at  any  rate,  only  individual  objectives  could  be 
attacked. 

The  Diplomatic  Conference  on  Humanitarian  Law  adopted  a  text  that  is 
slightly  different.  That  text,  and  the  discussions  that  preceded  and  followed  it, 
will  be  analysed  below.  Current  doctrine  and  ratio  legis  will  first  be  examined. 


1  Castren,  op.  cit.  (above,  p.  45  n.  3),  p.  404.  Sir  Arthur  Harris  seeks  precisely  to  invoke  the 
case  of  siege  to  defend  the  practice  of  area  bombardment  of  cities:  see  Harris,  Bomber  Offensive 
(1945),  p.  177.  See  also  p.  41  n.  1  above. 

2  The  Diplomatic  Conference  on  Humanitarian  Law  in  Armed  Conflicts  adopted  two  articles 
on  the  protection  of  the  environment.  The  more  general  of  these  two — Article  35  (3)  (earlier 
Article  33  (3)) — provides  that  ‘It  is  forbidden  to  employ  methods  or  means  of  warfare  which  are 
intended,  or  may  be  expected,  to  cause  widespread,  long-term  and  severe  damage  to  the  natural 
environment’.  The  other  provision  in  Protocol  I  is  found  in  Article  55.  Among  the  articles  on 
‘ecological  warfare’  see,  for  instance,  A.  Westing,  ‘Proscription  of  Ecocide’,  Bulletin  of  the  Atomic 
Scientists,  vol.  30,  No.  1  (January  1974). 
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Area  bombardment — current  doctrine 

A  United  Nations  survey  rightly  reports  that  there  is  a  conflict  of  views  on  the 
permissibility  of  target  area  bombardment.1  It  would  seem,  indeed,  that  the 
preponderant  view  among  authorities  is  to  hold  this  practice  illegal  when  applied 
to  populated  areas.  Even  writers  who  come  out  in  support  of  the  legality  of  area 
bombardment  during  the  Second  World  War  do  so  hesitantly  or  hold  it  to  be  on 
the  border  of  illegality.  Thus  although  Spaight,  the  most  elaborate  and  articulate 
defender,  writes: 

.  .  .  one  of  the  practices  of  the  war  which  must  be  regarded  now  as  established  usage  is 
that  of  the  bombardment  of  target  areas  rather  than  of  specific  military  objectives 
therein  .  .  . 

he  nevertheless  concludes: 

.  .  .  International  law  cannot  trim  its  sails  so  quickly  to  the  winds  of  expediency  as  that 
[i.e.  to  permit  atom  bombing].  It  should  hold  to  the  view  that,  while  target  area  bomb¬ 
ing  comes  close  to  the  border-line  of  permissibility,  atom  bombing  definitely  oversteps 
it.2 


The  arguments  which  Spaight  adduces  for  the  distinction  he  thus  makes  are  not 
very  convincing: 

. .  .  The  area  included  in  the  assault  [in  target  area  bombing]  is  not  out  of  proportion  to 
that  which  the  actual  objectives  occupy.  In  atom  bombing  the  disproportion  is  immense 
.  .  .  A  whole  city  is  engulfed  .  .  .3 

This  is  a  curious  argument  coming  from  an  author  who  can  describe  a  raid  upon 
Berlin  as  follows: 

.  .  .  it  was  one  of  the  most  devastating  attacks  ever  made  by  Bomber  Command.  It  left 
not  a  single  shop  intact  in  Unter  den  Linden,  and  it  practically  razed  Leipzigerstrasse, 
Potsdamerstrasse  and  Wilhelmstrasse  to  the  ground.  Significant  testimony  to  the  effect 
of  this  and  the  other  November  raids  was  the  closing  of  no  less  than  31  out  of  Berlin’s 
35  theatres  .  .  .  And  worse  was  to  follow.4 


And  apart  from  Spaight’s  description  of  Berlin  dying  from  conventional  bomb 
explosions,  it  is  hard  to  close  one’s  eyes  to  the  fact  that  huge  areas  of  the  cities  of 
Hamburg,  Dresden  and  Tokyo  were  practically  razed  to  the  ground  by  explosive 
and  incendiary  bombs.  If  the  areas  of  assault  were  out  of  proportion  to  the 
actual  objectives  in  the  cases  of  Hiroshima  and  Nagasaki,  they  were  no  less  so  in 
the  cases  of,  for  example,  Hamburg,  Dresden  and  Tokyo.5 

Stone,  who  states  that  the  starting  point  must  be  that  target  area  bombing  is 
not  a  mere  barbarous  whim,  but  a  policy  adopted  under  certain  pressures’, 
nevertheless  admits  that  ‘the  legality  of  British  “target  area  bombing”  would 
call  for  anxious  inquiry,  involving  as  it  did  the  destruction  on  a  great  scale  not 


3  Ibid.,  p.  274. 


1  United  Nations  Survey ,  loc.  cit.  (above,  p.  57  n.  4),  p  176 

2  Ibid.,  p.  276. 

4  Ibid.,  p.  36. 

3  Raby,  who  also  defends  area  bombardment  under  ‘proper  conditions’,  subjects  atomic 
bombing  to  the  same  tests  and  concludes  that  the  attacks  upon  Hiroshima  and  Nagasaki  met 
those  tests  and  were  thus  legitimate:  op.  cit.  (above,  p.  33  n.  3),  p.  70. 
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only  of  factories  and  the  lives  of  the  quasi-combatant  force,  but  also  as  in  the 
case  of  Hamburg  in  July  1943,  the  obliteration  of  a  whole  city’.1 

What  then  are  the  legal  arguments  adduced  in  support  of  area  bombardment  ? 
Spaight  offers  several.  One  is  that  the  massive  Allied  air-offensive  ‘was  an  evil 
which  .  .  .  must  be  held  to  have  been  justified  by  the  “proportionate  cause” 
which  was  at  stake’.2  Arguments  of  this  kind  are  akin  to  doctrines  of  just  war, 
providing  different  rules  for  the  just  and  the  unjust.  It  is  generally  believed  that 
no  viable  system  of  laws  of  war  can  rest  upon  such  a  doctrine.3 

Another  argument  advanced  by  Spaight  is  that  if  target  area  bombing  was  the 
only  method  which  could  achieve  the  desired  military  result,  then  it  was  legal : 

If  in  no  other  way  than  by  target-area  bombing  can  a  belligerent  destroy  his  enemy’s 
armament  centres  and  interrupt  his  enemy’s  process  of  munitionment,  then  target- 
area  bombing  cannot  be  considered  to  offend  against  the  principles  of  the  international 
law  of  war.4 

This,  too,  would  seem  a  line  of  reasoning  that  is  dangerous.  For  Raby,  a  con¬ 
dition  for  area  bombardment  is  that  ‘no  other  equally  effective  means  of  mission 
accomplishment  exists,  which  would  inflict  less  injury  and  damage  to  the  enemy’. 
But  this  is  only  one  of  several  conditions  which  Raby  considers  must  be  satisfied 
in  order  legally  to  justify  area  bombardment.5  Mme  Bindschedler  writes  that 
Spaight’s  conception  ‘seems  to  extend  unduly,  the  notion  of  the  measure  “im¬ 
peratively  demanded  by  the  necessities  of  war”  ’.6 

It  may  be  asked  whether,  if  a  belligerent  saw  ‘no  other  way’  of  achieving  vic¬ 
tory  than  by  obliterating  the  whole  civilian  population,  this  would  make  the 
method  legal.  As  a  factual  matter  doubts  are  advanced  that  area  bombardment 
was  needed  in  the  later  phases  of  the  Second  World  War  in  order  to  hit  arma¬ 
ment  industries  and  communication  centres.  Spetzler  states  that  from  the 
autumn  of  1943  new  mechanisms  had  been  invented  which  made  pin-point 
night  bombing  possible.7  Stone,  dealing  with  the  same  point,  states  that  by  1945 
night  bombing  was  more  accurate  than  day  bombing.8  This  circumstance  points 
to  the  conclusion  that  during  this  later  phase  of  the  war  the  principal  aim  of  area 
bombardment  was  psychological.  The  following  passage  by  Spaight  would  seem 
to  reflect  full  awareness  of  this : 

Germany  had  to  be  taught  beyond  all  possibility  of  doubt  that  war  does  not  pay.  It  is 
true  that  by  the  spring  of  1944  she  had  had  a  lesson  inculcating  that  truth.  Her  ruined 
cities  were  the  memorials  of  the  folly  of  1939  .  .  .9 

1  Stone,  op.  cit.  (above,  p.  40  n.  1),  pp.  627-8. 

2  Spaight,  op.  cit.  (above,  p.  31  n.  3),  pp.  272  and  47. 

3  Raby  terms  Spaight’s  argument  quasi-emotional :  Raby,  op.  cit.  (above,  p.  33  n.  3),  pp.  68 
and  1 79 ;  cf.  the  following  line  by  Adler :  ‘Appraisals  of  a  quantum  of  evil  to  justify  a  given  strata¬ 
gem  are  too  subjective  and  emotive  to  be  the  basis  for  definitive  legal  criteria’:  loc.  cit.  (above, 
p.  32  n.  2),  p.  36. 

4  Spaight,  op.  cit.  (above,  p.  31  n.  3),  p.  271;  cf.  ibid.,  p.  47. 

5  See  Raby,  op.  cit.  (above,  p.  33  n.  3),  p.  70. 

6  Bindschedler-Robert,  op.  cit.  (above,  p.  43  n.  3),  p.  15  n.  10. 

7  Spetzler,  op.  cit.  (above,  p.  36  n.  4),  p.  300. 

8  Stone,  op.  cit.  (above,  p.  40  n.  1),  p.  628  n.  131. 

9  Spaight,  op.  cit.  (above,  p.  31  n.  3),  p.  38. 
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Another  argument  advanced  by  Spaight  seems  more  serious  from  a  legal  view¬ 
point.  Target  area  bombing,  he  writes, 

could  reasonably  be  claimed  to  be  justified  where  the  target,  even  though  in  a  hinter¬ 
land,  had  become,  in  effect,  a  place  d’armes.  It  would  not  be  reasonable,  on  the  other 
hand,  to  apply  the  principle  of  the  target  area  to  other  towns  in  the  hinterland,  e.g.  to 
one  which  contained  perhaps  one  or  two  military  objectives  of  no  great  consequence 
and  was  otherwise  innocent  of  warlike  activity.  In  such  an  instance  it  could  properly  be 
demanded  that  the  precise  objectives,  and  these  only,  should  be  attacked.1 

What  is  meant  by  this  concept  becomes  clearer  in  the  following  pages  of  Spaight’s 
discussion.  He  terms  the  towns  with  armament  industries  ‘battle-towns’.  And  the 
powerful  anti-aircraft  artillery  around  them  make  ‘the  centres  in  question  ...  in 
a  double  sens t  places  d’armes' . 2  While  the  example  of  ‘fortress  of  the  Ruhr’  still 
seems  to  point  to  ‘ places  d’armes ’  being  a  reasonably  limited  category,  the  state¬ 
ment  that  ‘the  great  urban  agglomerations  are  in  fact  the  areas  in  which  the 
armament  factories  that  really  matter  are  located’3  seems  to  widen  the  concept  so 
drastically  that  few  would  accept  it.  Several  writers  have,  indeed,  been  sceptical 
about  its  introduction.4 

Adler,  who  finds  much  of  the  Allied  area  bombing  aimed  at  morale  and  con¬ 
siders  such  ‘terror  bombing’  illegal,  is  ready  to  accept  target  area  bombing  in  the 
case  of  the  Ruhr  Valley: 

German  industry  was  in  a  small  area,  especially  in  the  Ruhr  Valley,  heavily  defended, 
concealed,  and  camouflaged.  The  bombs  fell  generally  in  the  location  of  the  objectives: 
armament  and  associated  factories  in  the  widest  sense,  oil  production,  and  transporta¬ 
tion.  There  was  no  real  attempt  to  separate  military  targets  from  more  general  targets. 
In  a  nation  geared  for  war,  with  military  factories  interspersed  and  unidentifiable,  such 
targeting  and  bombing  cannot  be  called  illegal. 5 

Although  Adler  is  not  quite  clear,  it  would  seem  that  to  him — as  to  Raby6 — 
a  critical  measuring  rod  for  the  permissibility  of  area  bombardment  is  that  of 
proportionality,  in  this  context  meaning  that  area  bombardment  becomes 
permissible  if  the  damage  thereby  inflicted  in  the  area  upon  civilians  and  civilian 
objects  is  proportionate  to  the  military  value  of  the  destruction  of  the  military 
objective: 

Saturation  bombing,  which  will  certainly  hit  non-military  targets,  is  by  definition  not 
indiscriminate  because  the  target  is  confined  to  a  particular  area  and  the  purpose  is  to 
destroy  the  military  objectives;  all  other  destruction  is  thus  incidental  and,  if  not 
disproportionate,  is  legal.7 

The  idea  that  an  attack  cannot  be  indiscriminate  as  soon  as  the  attacked  area  is 
defined  is  strange.  1  he  emphasis  seems,  however,  to  lie  in  the  requirement  of 
proportionality. 

1  Spaight,  op.  cit.  (above,  p.  31  n.  3),  p.  254.  2  Ibid.,  p.  263.  3  ibid.,  p  262 

4  See  Stone,  op.  cit.  (above,  p.  40  n.  1),  p.  620  n.  87,  and  Spetzler,  op.  cit.  (above,  p.  36  n  4) 

p.  288.  J  ™ 

5  Adler,  loc.  cit.  (above,  p.  32  n.  2),  p.  36. 

6  Raby,  op.  cit.  (above,  p.  33  n.  3),  p.  70. 

7  Adler,  loc.  cit.  (above,  p.  32  n.  2),  pp.  30-1 ;  italics  added. 
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There  runs  through  the  writings  of  the  various  authorities  one  line  which  is  in 
common.  This  is  the  idea  that  legitimate  military  objectives  may  be  so  concen¬ 
trated  in  a  single  area  that  the  whole  area  can  be  regarded  as  a  military  objective. 
Greenspan  expresses  it  as  follows: 

.  .  .  that  the  area  is  so  preponderantly  used  for  war  industry  as  to  impress  that  character 
on  the  whole  of  the  neighbourhood,  making  it  essentially  an  indivisible  whole  .  .  .‘ 

Stone  writes  that  the  doctrine  and  practice  of  target  area  bombing  ‘assume  that  a 
target  area  contains  a  concentration  or  spread  of  military  objectives  .  .  ,’.2 
Spaight  s  references  to  battle-towns’  are  in  the  same  vein,  although  he  extends 
the  notion  to  cover  almost  all  urban  agglomerations,  thereby  losing  the  reason¬ 
able  element  which  is  introduced  by  the  notion  of  concentration  in  this  context. 
An  argument  might,  indeed,  be  made  to  the  effect  that  in  cases  where  pin-point 
bombing  of  all  military  objectives  in  a  hinterland  area,  because  of  the  concen¬ 
tration  and  importance  of  such  objectives  would,  in  fact,  through  its  direct  and 
incidental  effects,  yield  the  same  result  as  a  systematic  target  area  bombardment 
of  the  whole  area,  such  target  area  bombardment  ought  to  be  permitted.  This 
seems  to  be  the  conclusion  reached  by  Mme  Bindschedler  when  she  admits  the 
legality  of  bombardment  of  ‘zones  where  military  objectives  are  contiguous  and 
cover  a  considerable  part  of  the  relevant  territory’.  3  The  danger  of  such  a  rule 
would  be  the  vagueness  of  the  concepts  of  ‘concentration’  and  ‘contiguity’  and 
the  clear-cut  departure  from  the  principle  that  only  military  objectives  may  be 
attacked.  In  target  area  bombing  of  populated  areas  civilians  and  civilian  objects 
are  hit  not  only  incidentally — or  accidentally — together  with  the  military  objec¬ 
tive  and  in  the  vicinity  of  it,  but  also  by  bombs  which  are  neither  aimed  at  nor 
hit  any  military  objectives.  The  extensive  use  of  area  bombardment  on  big  cities 
during  the  Second  World  War  would  seem  to  demonstrate  amply  how  the 
elasticity  of  the  doctrine  allowed  it  to  turn  into  what  most  writers  now  would 
regard  as  terror  bombing  of  civilians. 

In  addition  to  the  quotations  offered  above  in  the  discussion  of  terror  bom¬ 
bardment  a  few  more  may  be  included  at  this  point.  Castren,  speaking  of  area 
bombardment  during  the  Second  World  War,  writes: 

The  evident  intention  was  to  destroy  military  objects,  although  the  effects  of  this  type 
of  bombing  did  not  differ  greatly  from  those  of  so-called  psychological  or  terror 
bombardment.  It  also  seems  probable  that  the  military  advantages  which  were  sought 
bore  no  relation  to  the  suffering  and  damage  inflicted  upon  the  civilian  population.4 

Lauterpacht  writes  about  the  bombing  of  civilian  populations  for  the  purpose  of 
terrorization  as  emanations  of  the  doctrine  of  total  war.  He  adds  that 

they  may  not  be  altogether  alien  to  the  practice — though  not  the  avowed  principle — of 

1  Greenspan,  The  Modern  Law  of  Land  Warfare  (1959),  p.  336. 

2  Stone,  op.  cit.  (above,  p.  40  n.  1),  p.  628. 

3  Bindschedler-Robert,  op.  cit.  (above,  p.  43  n.  3),  p.  26. 

4  Castren,  op.  cit.  (above,  p.  45  n.  3),  p.  404. 
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strategic  bombing  which  is,  at  least  in  theory,  directed  against  military  objectives, 
however  widely  conceived.1 

Lastly,  Raby  writes:  ‘A  thin  line  often  exists  between  incidental  damage  and 
negligent,  indiscriminate  bombardment’.2 

It  may  be  concluded  on  the  basis  of  the  above  survey  that  the  draft  I.C.R.C. 
proposals  prohibiting  area  bombardment  in  populated  areas  were  advanced 
against  a  background  of  legal  writings  which  either  reject  such  practices  as  being 
illegal  or  point  to  illegal  abuses  to  which  such  practices  have  led,  or,  at  the  very 
least,  admit  that  the  practices  during  the  Second  World  War  were  on  the  border 
of  legality. 

Area  bombardment — -the  military  case  against  it 

It  is  an  often-repeated  truism  that  the  rules  regulating  warfare  must  take 
‘military  necessity’  into  account,  lest  that  notion  be  advanced  in  attempts  to 
justify  departures  from  the  rules.  Accordingly,  the  views  of  authorities  must  be 
examined  as  to  the  need  for  area  bombardment.  Already  in  the  preceding  section 
some  authorities  have  been  quoted  who  have  stated  that  area  bombardment  is  a 
militarily  indispensable  method,  even  in  populated  areas.  Thus  Raby  considered 
it  ‘very  essential  under  proper  conditions’  and  he  did  not  limit  it  to  cases  where 
there  was  a  concentration  of  military  objectives  but  considered  the  method 
equally  essential  in  case  of  a  single  target  of  sufficient  importance,  e.g.  a  nuclear 
weapons  facility.3  The  view  of  Spaight  has  also  been  cited  to  the  effect  that  it  was 
the  only  method  by  which  Nazi  Germany  could  be  hit.4  At  the  1972  I.C.R.C. 
Conference  of  government  experts  one  military  authority  stated  that 

...  we  cannot  expect  governments  easily  to  undertake  commitments  to  eschew  attacks 
on  the  urban,  industrial  sinews  of  its  enemies,  to  refrain  from  area  bombardment ,  or  to 
spare  essential  lines  of  communication  .  .  ,5 

Despite  these  scattered  statements,  it  would  seem  that  if  the  existing  legal 
principles  were  deemed  to  prohibit  area  bombardment  of  populated  areas,  such 
prohibition  would  not  contradict  needs  for  military  effectiveness.  On  the  con¬ 
trary  it  would  seem  to  conform  with  what  has  been  referred  to  in  a  United  States 
Congressional  hearing  as  ‘one  of  the  classic  principles  of  war:  Economy  of 
force’.6 

Perhaps  it  is  in  the  analysis  of  the  effectiveness  of  area  bombardment  that  the 
most  serious  indictment  of  the  practice  lies.  Spaight  states  that 

An  air  arm,  apart  from  its  purely  tactical  work,  has  open  to  it  two  ways  of  achieving 
the  results  which  its  capacity  for  direct  action  should  make  possible.  It  can  break  the 

1  Lauterpacht,  loc.  cit.  (above,  p.  38  n.  2),  p.  369.  Cf.  quotations  from  Lauterpacht  above  at 
pp.  38  and  44.  Lauterpacht’s  conclusion  that  ‘strategic’  and  ‘tactical’  bombing  is  permitted, 
while  ‘terror-bombing’  is  prohibited,  is  shared  by  Johnson,  op.  cit.  (above,  p.  33  n.  2),  pp.56-7. 

2  Raby,  op.  cit.  (above,  p.  33  n.  3),  p.  66. 

3  Ibid.,  pp.  71  and  72. 

4  Spaight,  op.  cit.  (above,  p.  31  n.  3),  p.  47. 

5  Cited  from  Blix,  ‘Human  Rights  and  Armed  Conflicts:  conflicting  views’,  Proceedings  of  the 
American  Society  of  International  Law,  1973,  p.  153. 

6  Hearing  1973,  p.  102. 
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will  to  war  of  the  enemy  nation,  or  it  can  break  that  nation’s  material  capacity  to  con¬ 
tinue  to  wage  war  .  .  .* 

Although,  as  we  have  seen,  these  two  methods  were  used  in  the  Second  World 
War  and  in  the  Indo- China  War,  the  results  would  seem  to  refute  the  idea  that  it 
is  at  all  feasible  to  crush  the  morale  of  a  civilian  population  and  bombard  an 
enemy’s  will  into  submission,  whether  by  pulverizing  his  cities  or  seeking  to 
push  him  back  to  the  stone  age,  or,  at  any  rate,  to  indicate  that  it  is  a  method  that 
is  not  economic  in  military  terms. 

Facts  would  also  seem  to  point  to  the  conclusion  that  breaking  a  nation’s 
material  capacity  to  continue  waging  a  war  by  bombardment  is  a  problematic 
endeavour  and  that  far  from  being  a  military  necessity,  methods  that  bring 
about  general  devastation  simply  constitute  a  waste  of  resources  which  could 
have  been  put  to  better  military  use.  If  this  is  so — and  a  number  of  quotations 
are  offered  below  to  prove  the  point— it  should  be  possible  to  codify  with  general 
acceptance  a  rule  of  international  law  built  upon  the  premiss  that  there  is  no 
military  necessity  for  psychological  bombing  of  civilians  and  for  general  devas¬ 
tation  by  area  bombardment  of  populated  areas. 

Describing  the  effects  upon  Berlin  of  area  bombardment  Spaight  cites  a 
British  newspaper  report  from  5  June  1945: 

The  heart  has  been  blown  out  of  the  largest  city  on  the  Continent,  and  the  standards 
which  apply  when  measuring  the  destruction  of  other  cities  cannot  be  applied  to 
Berlin.  For  one  thing,  in  many  sections  it  is  not  a  question  of  craters  or  shattered 
houses,  it  is  meiely  one  of  height  of  hills  of  rubble  .  .  .  There  is  a  peculiar  feeling  that 
one  is  seeing  the  world  in  its  twilight  when  you  drive  through  the  worst  damaged  parts 
of  Berlin.1 2 

The  rationale  of  such  destruction  is  quoted  by  Spaight  from  Churchill- 
speaking  in  the  United  States  Congress  on  19  May  1942 — as  follows: 

Opinions  are  divided  as  to  whether  the  use  of  air  power  could  by  itself  bring  about  a 
collapse  in  Germany  or  Italy.  Well,  there  is  certainly  no  harm  in  trying.3 

The  preponderant  post- Second  World  War  view  is  that  general  destruction  by 
air  is  not  effective  in  military  terms.  The  United  States  Strategic  Bombing 
Survey  has  this  to  say: 

What  effect  the  area  raids — as  distinguished  from  precision  raids  on  specific  plants  and 
installations— had  in  the  final  collapse  of  Germany  cannot  be  measured  with  any 
accuracy. 

And  this: 

Throughout  the  period  the  losses  inflicted  by  area  raids  fell  mostly  on  industries 
relatively  unessential  to  the  war  effort. 

1  Spaight,  op.  cit.  (above,  p.  31  n.  3),  p.  34. 

2  Ibid.,  p.  37. 

3  Ibid.  According  to  Webster  and  Frankland,  op.  cit.  (above,  p.  43  n.  1),  vol.  1,  p.  162,  there 
emerged  under  the  impact  of  German  raids  on  English  cities  an  ‘increasing  insistence  of  the 
Prime  Minister  and  members  of  his  government  on  a  more  ruthless  bombing  policy’. 
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And  this: 

War  production  is  the  critical  measuring  rod  of  the  effects  of  lowered  morale  in  the 
German  war  effort  ...  As  has  been  seen,  armaments  production  continued  to  mount 
till  mid- 1 944,  in  spite  of  declining  civilian  morale,  but  from  that  point  on,  arms  pro¬ 
duction  began  to  decline  and  dropped  every  month  thereafter  at  an  increasing  rate.  A 
minor,  but  not  negligible,  portion  of  this  drop  was  the  result  of  the  cumulative  effects  of 
lowered  morale.1 

And  among  the  conclusions  the  Bombing  Survey  brings  out  the  following: 

The  importance  of  careful  selection  of  targets  for  air  attack  is  emphasized  by  the  Ger¬ 
man  experience.  The  Germans  were  far  more  concerned  over  attacks  on  one  or  more 
of  their  basic  industries  and  services — their  oil,  chemical,  or  steel  industries,  or  their 
power,  or  transportation  networks — than  they  were  over  attacks  on  their  armament 
industry  and  city  areas.2 

Other  authorities  have  reached  the  same  conclusion.  A  quotation  from 
Churchill,  who  authorized  the  general  onslaughts  on  the  German  cities,  may  be 
offered  first: 

The  destruction  of  Dresden  remains  a  serious  query  against  the  conduct  of  allied 
bombing.  I  am  of  the  opinion  that  military  objectives  must  henceforth  be  more  strictly 
studied  in  our  own  interests  rather  than  that  of  the  enemy  .  .  . 

I  feel  the  need  for  more  precise  concentration  upon  military  objectives,  such  as  oil  and 
communications  behind  the  immediate  battle-zone,  rather  than  on  mere  acts  of  terror 
and  wanton  destruction,  however  impressive.3 

In  Allen’s  book  The  Legacy  of  Lord  Trenchard  the  following  is  found: 

It  is  also  apparent  that  American  precision  attacks  caused  the  breakdown  of  German 
industry  and  that  area  bombing  of  the  cities  was  to  a  large  extent  a  waste  of  effort.4 

In  Higham’s  work  Air  Power — A  Concise  History  (London,  1972)  the  following 
comment  on  area  attacks  is  found : 

The  whole  grand  strategy  was  wrong.  Area  attacks,  while  perhaps  justifiable  as  retalia¬ 
tion,  were  a  complete  violation  of  the  principles  of  war  strategically.  They  vitiated  forces 
rather  than  concentrating  them  against  the  decisive  point,  they  were  uneconomical  of 
force,  and  they  strengthened  the  enemy  will  to  resist  .  .  .5 

A  similar  judgment  is  passed  by  Blackett  in  his  book  Military  and  Political  Conse¬ 
quences  of  Atomic  Energy  (London,  1948): 

.  .  .  The  area  bombing,  which  was  originally  adopted  just  because  of  the  inability  to  do 

1  Over-all  Report,  European  War  (1945),  pp.  73,  74  and  97-8. 

2  Ibid.,  p.  108.  An  interesting  article  on  the  subject  is  John  A.  Lauder’s  ‘Lessons  of  the 
Strategic  Bombing  for  Contemporary  Defense  Policy’,  Orbis,  vol.  18,  pp.  770-90. 

3  Cited  from  Webster  and  Frankland,  op.  cit.  (above,  p.  43  n.  1),  vol.  3,  p.  112.  This  minute 
was  toned  down  in  its  final  version  (Webster  and  Frankland,  vol.  3,  p.  117).  The  two  historians 
write  that  ‘the  Prime  Minister  and  others  in  authority  seemed  to  turn  away  from  the  subject  (the 
strategic  air  offensive)  as  though  they  had  forgotten  their  own  recent  efforts  to  initiate  and  main¬ 
tain  the  offensive’  (vol.  3,  p.  284).  They  defend  the  area  bombing  offensive  and  compare  it 
favourably  with  naval  blockade  (vol.  3,  pp.  116-17). 

4  See  p.  185. 

5  See  p.  132. 
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precision  bombing,  did  little  to  help  win  the  war  and  greatly  increased  our  difficulties 
afterwards.1 

The  views  quoted  above  are  in  the  majority.  In  her  report  The  Law  of  Armed 
Conflicts  Madame  Bindschedler- Robert  states: 

Military  experts  today  admit  that  the  results  of  Allied  bombing  in  Germany  fell  very 
much  short  of  expectations,  that  they  did  not  become  effective  until  they  concentrated 
on  sources  of  energy  and  transport,  and  that  the  brutality  of  that  form  of  warfare,  far 
from  shattering  the  enemy’s  morale,  may  even  have  encouraged  a  spirit  of  resistance 
which  prolonged  the  war.2 

From  the  Indo-China  War  similar  conclusions  seem  to  emerge  from  studies  of 
some  aspects  of  the  air  warfare,  although  less  definitive  judgments  are  available 
for  this  war.  One  might  compare  the  famous— or  infamous— statement  about 
bombing  the  enemy  in  Vietnam  back  to  the  stone  age  with  the  critical  assessment 
of  the  results  achieved  through  a  discharge  of  bomb  quantities  that  were  several 
times  those  dropped  during  the  whole  of  the  Second  World  War.  A  study,  based 
on  the  Pentagon  Papers,  and  prepared  for  the  United  States  Senate  Committee 
on  Foreign  Relations,  entitled  Bombing  as  a  policy  tool  in  Viet  Nam:  Effectiveness, 

calls  into  serious  question  the  efficacy  of  strategic  and  interdiction  bombing  against  a 
highly  motivated  guerilla  enemy  in  an  underdeveloped  country.3 

The  Diplomatic  Conference  on  Humanitarian  Law  in  Armed  Conflicts 

At  its  second  session,  in  1975,  the  Diplomatic  Conference  adopted  by  con¬ 
sensus,  in  a  first  reading,  a  rule  on  area  bombardment  (Article  46).  It  was  con¬ 
firmed  in  1977  and  included  as  Article  51  (5)  (a)  in  Protocol  I.  This  rule  will  be 
analysed  below.  However,  it  might  be  useful  to  trace  the  legislative  history  of  this 
article. 

At  the  first  conference  of  government  experts  convoked  by  the  I.C.R.C. — in 
1971 — no  draft  rule  was  advanced  by  the  I.C.R.C.  on  the  question  of  area 
bombardment.  The  matter  was  only  discussed  in  one  of  the  I.C.R.C.  documents 
before  the  conference.4  A  concrete  proposal  was  tabled,  however,  by  the  experts 
of  Egypt,  Mexico,  Netherlands,  Sweden  (the  present  writer)  and  Switzerland. 
This  proposal,  which  was  contained  in  a  comprehensive  working  paper  entitled 
‘Outline  of  an  Instrument  for  the  Protection  of  the  Civilian  Population  against 

1  See  p.  26.  For  a  contrary  view  see  ‘The  Ethics  of  Bombing’  by  R.A.F.  Air  Marshal  Sir 
Robert  Saundby,  Air  Force  Magazine,  June  1967,  p.  53.  It  is  amazing  to  see  the  statement  made 
in  the  late  twenties  by  Sir  C.  Madden,  Chief  of  the  British  Naval  Staff,  to  the  effect  that  the  role 
advocated  for  the  Royal  Air  Force  as  an  independent  attacker  of  inter  alia  vital  centres  of  com¬ 
munication  would  lead  to  a  ‘dispersion  of  bombing  operations  which  will  have  little  military 
effect  on  the  conduct  of  the  war’.  See  Webster  and  Frankland,  op.  cit.  (above,  p.  43  n.  1),  vol.  4, 
p.  82. 

2  See  p.  24;  cf.  Mirimanoff-Chilikine,  ‘Protection  de  la  population  et  de  personnes  civiles 
contre  les  dangers  resultant  des  operations  militaires’,  Revue  beige  de  droit  international,  8  (1972-I), 
p.  128;  Spetzler,  Luftkrieg  und  Menschlichkeit  (1956),  pp.  302,  379;  Schnez  ‘Luftkrieg  ohne 
Terror angriffe’  in  Wehrwissenschaftliche  Rundschau,  1952  (6),  p.  279. 

3  Study  No.  s  (Washington,  1972). 

4  I.C.R.C.,  Conference  of  Government  Experts,  Geneva,  24  May-12  June  1971,  vol.  3, 
Protection  of  the  Civilian  Population  against  Dangers  of  Hostilities,  p.  108. 
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the  Dangers  of  Hostilities’,1  was  incorporated  from  a  text  which  the  I.C.R.C.  had 
submitted  to  the  Red  Cross  Conference  in  New  Delhi  in  1956  and  read  as  follows: 

It  is  forbidden  to  attack  without  distinction,  as  a  single  objective,  an  area  including 
several  military  objectives  at  a  distance  from  one  another  where  elements  of  the  civilian 
population  or  dwellings  are  situated  in  between  the  said  military  objectives.2 

At  the  second  conference  of  government  experts  convoked  by  the  I.C.R.C. — 
in  1972 — a  concrete  proposal  was  tabled  by  the  I.C.R.C.  Under  this  proposal  it 
would  have  been  prohibited  to  attack 

as  one  sole  objective,  by  means  of  bombardments  or  any  other  methods,  an  area  com¬ 
prising  several  military  objectives  which  are  at  some  distance  from  each  other  and 
situated  in  populated  regions.3 

This  proposal,  which  was  linked  to  the  rule  on  proportionality,  differed  slightly 
from  the  1956  I.C.R.C.  draft  which  had  been  resuscitated  by  the  experts  of 
Egypt,  Mexico,  Netherlands,  Sweden  and  Switzerland  in  1971.  It  extended  the 
ban  to  cover  area  attacks  not  only  by  bombardment,  but  by  ‘any  other  method’, 
e.g.  rockets.  This  new  formulation  led  to  difficulties  and  reformulation  in  1975. 
These  will  be  discussed  later.  The  new  reference  to  ‘populated  regions’,  on  the 
other  hand,  was  probably  a  limitation  as  compared  to  ‘an  area  .  .  .  where  elements 
of  the  civilian  population  or  dwellings  are  situated’. 

As  pointed  out  by  the  present  writer  at  the  1973  annual  meeting  of  the  Ameri¬ 
can  Society  of  International  Law4  the  draft  rule  was  not  much  debated.  One 
expert  from  a  big  Western  power  expressed  his  scepticism.5  Amendments  tabled 
by  important  Western  powers  significantly  omitted  any  rule  which  would  have 
prohibited  area  bombardment.6  An  amendment  tabled  by  the  experts  of  Aus¬ 
tralia,  Belgium,  Canada,  the  Federal  Republic  of  Germany,  the  United  Kingdom 
and  the  United  States  dealt  with  indiscriminate  warfare  as  follows : 

Attacks  which  are  intentionally  launched  indiscriminately  against  civilians  and  military 
objectives  shall  be  prohibited.7 

In  a  proposal  by  experts  of  the  United  States,  ‘indiscriminate  attacks’  were 
explained  to  be  those  ‘which  have  no  specific  military  objective’.8 

The  proposal  submitted  by  the  I.C.R.C.  to  the  Diplomatic  Conference  which 
convened  in  1974  contained — with  slight  rephrasings — the  same  rule  on  area 
bombardment  as  had  been  laid  before  the  second  expert  conference,  but  the 
rule  was  now  placed  in  the  context  of  a  prohibition  of  indiscriminate  methods 

1  I.C.R.C.,  Report  on  the  Work  of  the  Conference  (Geneva,  1972),  pp.  97-9  and  83-6. 

2  See  I.C.R.C.,  Conference  of  Government  Experts,  Geneva,  24  May-12  June  1971,  vol.  3, 
Protection  of  the  Civilian  Population  against  Dangers  of  Hostilities,  pp.  049-057.  The  text  incor¬ 
porated  comes  from  Article  10  of  the  1956  I.C.R.C.  draft. 

3  I.C.R.C.,  Basic  Texts  (Geneva,  1972),  Protocol  I,  Article  50  (2). 

4  Blix,  in  Proceedings  of  the  American  Society  of  International  Law,  1973,  p.  153. 

5  Quoted  above,  p.  58. 

6  See  I.C.R.C.,  Report  on  the  Work  of  the  Conference,  vol.  2  (Geneva,  1972),  CE/COM  III/PC. 
11  (U.S.);  PC.  29  (U.K.) ;  PC.  74  (France). 

7  Ibid.,  CE/COM  III/PC.  106.  See  also  above,  p.  43  and  n.  4. 

3  Ibid.,  CE/COM  III/PC.  no. 
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lather  than,  in  the  context  of  the  principle  of  proportionality.1  This  new  draft 
rule  was  subjected  to  a  number  of  comments  and  draft  amendments  at  the  1974 
session  of  the  Diplomatic  Conference.  During  the  1975  session  there  were  hardly 
any  comments,  but  informal  negotiations  took  place  which  led  to  a  consensus 
compromise. 

In  the  general  debate  which  opened  the  first  session  the  Swedish  Minister  of 
State,  Carl  Lidbom,  on  7  March  i974>  had  this  to  say  as  regards  air  warfare: 

.  .  .  The  production  of  food,  clothes  and  other  things  which  are  needed  by  civilians  and 
soldiers  alike  has  hardly  become  of  greater  importance  to  modern  belligerents  than  it 
was  to  those  of  the  19th  century.  The  large-scale  modern  attacks  affecting  civilians  and 
civilian  production  are  probably  better  explained  by  the  availability  of  greater  destruc¬ 
tive  capacities  in  modern  big  powers.  Our  era  is  wasteful  not  least  in  its  use  of  bombs. 
There  are,  however,  several  indications  that  the  military  gains  from  large-scale  bom¬ 
bardments  of  populated  areas  upon  analysis,  have  been  found  marginal.  .  .  . 

. . .  These  views  point  to  the  conclusion  that  such  methods  of  attack,  not  founded  upon 
military  necessity,  can  and  should  be  prohibited.  The  rapid  technical  evolution  of 
means  of  directing  weapons  to  specific  targets  should  make  it  even  less  defensible  to 
maintain  a  license  for  belligerents  to  use  means  and  methods  which  are  indiscriminate 
in  their  effects,  in  particular  those  which  affect  large  populated  areas. 

It  is  against  the  background  I  have  described  that  my  Government  strongly  supports 
the  draft  rules  submitted  by  the  I.C.R.C.  explicitly  prohibiting  terror  attacks  and 
indiscriminate  attacks,  particularly  area  bombardment  .  .  ,2 

In  the  Third  Committee  of  the  conference  the  present  writer,  as  representative 
of  Sweden,  developed  the  theme  advanced  by  the  Minister  in  a  statement  on  19 
March  1974: 

...  I  want ...  to  express  the  support  of  my  delegation  for  draft  article  46  as  submitted 
by  the  I.C.R.C.  .  .  . 

It  would  seem  that  the  development  of  smart  bombs  guided  to  their  targets  by  laser 
or  TV  should  facilitate  the  acceptance  of  the  proposed  ban  upon  area  bombardment. 
Although  these  bombs  may  yet  be  a  weapon  only  for  the  technologically  advanced 
states,  the  same  is  actually  true  of  the  capacity  to  engage  in  the  costly  practice  of  area 
bombardment. 

My  delegation  is  very  conscious  of  the  need  in  our  treatment  of  draft  article  46  to 
combine  what  is  desirable  with  what  is  feasible.  The  absence  of  written  rules  on  the 
matters  treated  in  article  46  is  probably  part  of  the  reason  for  terrible  practices  which 
the  world  has  witnessed.  Hence,  explicit  rules  of  restraints  are  urgently  called  for.  If 
these  rules  were  to  go  too  far  to  be  broadly  acceptable  the  progress  would  be  limited. 
On  the  other  hand,  it  would  serve  no  humanitarian  purpose  to  adopt  rules  which 
leniently  permitted  that  for  which  at  present  no  authority  exists.  .  .  . 

The  draft  rule  on  area  bombardment  was  not  commented  upon  by  most  of 
those  who  discussed  draft  Article  46  (finally  adopted  as  Article  51).  The  ten¬ 
dency  was  to  direct  remarks  only  to  points  on  which  representatives  were 

1  See  above,  p.  62. 

2  The  quotation  comes  from  the  press  release  of  the  Swedish  Ministry  for  Foreign  Affairs 
1974-03-07.  The  summary  records  of  the  conference,  both  of  plenary  and  of  committees,  are  so 
compressed  that  most  arguments  advanced  are  lost.  For  this  reason  original  texts  will  be  cited 
here  to  the  extent  they  are  available  to  the  present  writer. 
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critical.  A  fairly  large  number  of  delegates  from  Communist  States  and  from 
developing  countries,  accordingly,  made  remarks  on  the  draft  ban  on  terror 
attacks  and  on  the  rule  of  proportionality.  Most — critical — remarks  on  the  draft 
rule  on  area  bombardment  came  from  representatives  of  Western  States.  Only 
two  amendments  were  tabled  on  this  point.  One  of  these  was  submitted  by 
Brazil,  Canada,  the  Federal  Republic  of  Germany  and  Nicaragua  and  read  as 
follows : 

.  .  .  it  is  forbidden: 

(a)  to  attack  by  bombardment  as  a  single  military  objective  a  zone  comprising  a 
populated  area  containing  several  military  objectives  if  such  objectives  are  so  distant 
from  one  another  that  it  is  reasonably  possible  to  attack  them  individually;  .  .  .* 

The  other  was  tabled  by  Australia: 

.  .  .  it  is  forbidden: 

(a)  to  attack  without  distinction,  as  one  single  objective  by  bombardment  or  any 
other  method,  a  zone  containing  several  military  objectives,  which  are  situated  in 
populated  areas  and  are  at  such  distance  from  each  other  that  they  are  capable  of  being 
attacked  individually;  .  .  .1 2 

The  representative  of  the  Federal  Republic  of  Germany  introduced  the  first 
amendment  and  explained  that  the  expression  ‘bombardment’  comprised  both 
bombardment  from  the  air  and  artillery  bombardment;  further,  that  the  phrase 
‘are  so  distant  from  one  another  that  it  is  reasonably  possible  to  attack  them 
individually’  had  been  advanced  in  order  to  be  more  explicit  than  the  I.C.R.C. 
expression  ‘some  distance’.3  Some  other  delegates  supported  this  view.  Thus, 
the  delegate  of  Canada — a  co-sponsor  with  the  Federal  Republic  of  Germany — 
said  that  the  amendment  greatly  clarified  the  I.C.R.C.  text.  He  added  that  ‘the 
question  of  what  constituted  an  area  bombardment  could  be  subjective  and  his 
delegation  therefore  supported  a  more  precise  explanation’.4  The  delegates  of 
Denmark,  the  United  Kingdom,  the  Netherlands  and  the  United  States  sup¬ 
ported  the  amendment  introduced  by  the  Federal  Republic  of  Germany.5  The 
United  Kingdom  delegate  joined  in  the  criticism  of  the  expression  ‘at  some 
distance  from  each  other’  and  felt  that  the  point  was  clarified  by  the  amendment. 
By  contrast,  the  Swedish  representative — the  present  writer — criticized  the 
expression  ‘reasonably  possible  to  attack  them  individually’  and  noted  that  a 
qualifying  phrase  of  this  kind  did  not  exist  in  the  corresponding  rule  of  the 
military  manual  of  the  Federal  Republic  of  Germany.  He  was  answered  by  the 
representative  of  that  State  that  he 

might  have  overlooked  the  fact  that  the  German  military  manuals  are  fully  responsive 
to  the  demands  of  practicality  and  even  military  necessity.6 

1  CDDH/riI/27. 

2  CDDH/m/43/Rev.  1. 

3  Statement  19  March  1974  in  Committee  III. 

4  Quoted  from  summary  record  in  CDDH/III/SR.  7. 

5  See  summary  records  for  the  eighth  meeting  of  the  Third  Committee,  on  19  March  1974.  in 
CDDH/III/SR.  8. 

6  Quoted  from  the  original  text,  delivered  on  20  March  1974  in  Committee  III. 
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The  relevant  passage  in  the  manual — ZDv  15/10,  paragraph  68 — was  quoted  as 
follows: 

It  is  forbidden  to  treat  several  military  objectives  and  populated  areas  between  them  as 
a  single  objective  and  to  attack  or  bombard  this  area  indiscriminately  in  its  entire 
extension. 

During  the  second  session  of  the  Diplomatic  Conference — in  1975 — exten¬ 
sive  informal  discussion  took  place,  which  eventually  resulted  in  the  following 
text,  which  was  adopted  by  consensus  in  the  Third  Committee: 

. .  .  Among  others,  the  following  types  of  attacks  are  to  be  considered  as  indiscriminate: 

(a)  An  attack  by  bombardment  by  any  methods  or  means  which  treats  as  a  single 
military  objective  a  number  of  clearly  separated  and  distinct  military  objectives 
located  in  a  city,  town,  village,  or  other  area  containing  a  concentration  of  civilians  or 
civilian  objects;  .  .  A 

The  provision  finally  adopted  by  the  Conference  and  included  as  Article  51  (5) 
(a)  in  Protocol  I  is  identical  with  the  text  adopted  by  Committee  III,  except  for 
the  addition  of  the  word  ‘similar’  before  the  word  ‘concentration’.  The  dis¬ 
cussions  which  preceded  the  text  adopted  by  the  Committee  are,  accordingly, 
fully  relevant  to  the  final  provision.  They  were,  naturally,  much  more  extensive 
than  those  in  the  Plenary. 

The  discussions  which  took  place  in  the  Informal  Working  Group  chaired  by 
the  Rapporteur  are  not  recorded.  In  the  view  of  the  present  writer,  who  took  an 
active  part  in  these  discussions,  the  Rapporteur’s  Report  accurately  reflects  a 
few  of  the  essential  points  of  those  discussions: 

56.  In  subparagraph  3  (a),  ‘bombardment  by  any  methods  or  means’  refers  to  all 
attacks  by  fire  and  the  use  of  any  type  of  projectile,  except  for  direct  fire  by  small  arms. 
The  subparagraph  prohibits  all  types  of  bombardment  which  treat  as  a  single  military 
objective  a  number  of  objectives  separated  by  some  distance  which  are  located  in  an 
area  where  there  is  a  concentration  of  civilians.  Thus,  after  much  deliberation,  the 
Working  Group  considered  it  unnecessary  to  refer  to  ‘massive’  bombardment,  ‘target 
area’  bombardment,  or  ‘carpet  bombing’  since  all  are  covered  by  this  prohibition  and 
the  use  of  such  expressions  might  be  construed  to  restrict  the  protection  of  civilians 
from  other  types  of  bombardment.2 

The  article  adopted  represents  a  compromise.  Some  would  have  preferred  a 
limitation  to  ‘urban  areas’,  others  an  extension  to  any  areas.  Representatives  of 
some  underdeveloped  areas  pointed  out  that  most  of  their  people  lived  in  villages, 
not  in  urban  areas,  and  it  was  agreed  to  limit  the  ban  to  areas  with  a  concentra¬ 
tion  of  civilians  or  civilian  objects. 

The  original  I.C.R.C.  phrase  ‘by  bombardment  or  any  other  method’,  which 
had  been  criticized  as  perhaps  covering  even  an  infantry  assault  with  small 
arms,  was  replaced  by  the  expression  ‘by  bombardment  by  any  methods  or 
means’.  As  noted  by  the  Rapporteur,  this  expression  could  not  cover  attack  by 
small  arms.  But  it  was  meant  to  cover,  e.g.,  bombardment  by  artillery  or  rockets. 

1  CDDH/HI/286  and  286  Add.  i/Corr.  1. 

2  CDDH/Iir/286  and  215. 
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Several  delegates  from  Eastern  European  States  would  have  wished  to  refer 
explicitly  to  ‘massive  bombardment’.  With  the  understanding,  recorded  by  the 
Rapporteur,  that  neither  this  notion  nor  some  others  were  excluded,  it  was 
agreed  only  to  define  in  abstract  terms  a  particular  kind  of  attack,  rather  than  to 
introduce  the  various  labels  in  current  use,  e.g.  ‘massive  bombardment’,  ‘target 
area  bombing’,  ‘carpet  bombing’,  ‘zonal  bombardment’.  Such  notions,  if  used 
explicitly,  would  anyway  have  required  a  definition. 

The  greatest  difficulty  was  presented  by  the  phrase  ‘objectives  ...  at  some 
distance  from  each  other’  in  the  I.C.R.C.  text.  It  had  been  criticized  for  vague¬ 
ness  by  several  Western  representatives.  The  alternative  suggested  by  the 
critics,  ‘objectives  ...  so  distant  from  one  another  that  it  is  reasonably  possible  to 
attack  them  individually’,  seemed  to  other  representatives  to  give  too  much 
latitude  in  application.  The  Australian  formulation,  ‘objectives  ...  at  such 
distances  from  each  other  that  they  are  capable  of  being  attacked  individually’, 
seemed  too  rigid  to  some,  who  felt  that  it  implied  only  ‘physically  possible’.  The 
solution  eventually  found  was  to  avoid  relating  the  distance  between  the  targets 
directly  to  the  means  of  attack  and  to  replace  ‘at  some  distance’  by  the  more 
articulate  expression  ‘clearly  separated  and  distinct  military  objectives’.  Even  this 
notion,  regrettably,  cannot  be  applied  in  complete  disregard  of  the  means  of 
attack  which  exist.  Objectives  which  are  a  hundred  metres  apart  may  be  ‘clearly 
separated’,  but  they  are  hardly  ‘distinct’,  if  the  bombs  required  to  destroy  them 
have  effects  which  extend  a  hundred  metres  or  more.  By  contrast,  with  the 
development  of  ‘smart  bombs’  guided  by  laser  or  other  devices,  which  allow 
precision  attacks,  perhaps  more  targets  become  ‘distinct’.  Thus  even  the  seem¬ 
ingly  absolute  description  employed  is  not  free  from  difficulty  in  interpretation. 

After  the  adoption  by  the  Third  Committee  of  this  text,  the  representative  of 
the  United  States  explained  his  vote  in  a  way  which  seemed  to  point  to  this 
problem: 

We  voted  in  favour  of  the  article  and  support  it.  In  Art.  46  (3)  (a)  the  term  ‘clearly 
separated  and  distinct  military  objectives’  is  used.  It  is  the  position  of  the  United 
States  delegation  that  the  words  ‘clearly  separated’  refers  not  only  to  a  separation  of  two 
or  more  military  objectives  which  can  be  observed  or  which  are  visually  separated,  but 
also  includes  the  element  of  a  significant  distance.  Further,  that  that  distance  must  be  at 
least  of  such  a  distance  that  will  permit  the  individual  military  objectives  to  be  attacked 
separately. 

As  can  be  seen  from  the  statement  quoted,  the  United  States  delegation  tied  its 
reservation  to  the  expression  ‘clearly  separated’  rather  than  to  the  term  ‘distinct’. 
This  is  immaterial.  The  important  feature  lies  in  the  construction  that  visual 
separateness  is  not  enough  and  that  the  distance  between  the  military  objectives 
will  permit  separate  attacks.  This  notion  is  evidently  connected  with  the  means 
of  attack  that  exist  at  any  given  period. 

Some  points  should  be  noted  from  the  Plenary  treatment  of  the  provision. 
Article  51  (figuring  as  Article  46)  was  adopted  in  the  Plenary  by  a  roll-call  vote 
of  seventy-seven  votes  in  favour,  one  against  (France)  and  sixteen  abstentions 
(Turkey,  Zaire,  Afghanistan,  Algeria,  Federal  Republic  of  Germany,  United 
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Republic  of  Cameroon,  Colombia,  Italy,  Kenya,  Madagascar,  Mali,  Morocco, 
Monaco,  Republic  of  Korea,  Senegal,  Trinidad).  Voting  paragraph  by  para¬ 
graph  was  not  allowed.  Most  of  the  abstentions  were  unrelated  to  sub-para- 
graph  5  (a).  Hesitation  among  the  Western  States  was  due  mostly  to  the  concern 
that  sub-paragraph  4  (c)  implied  the  possible  existence  of  weapons  which  are 
indiscriminate  by  their  very  natu,re.  Only  the  representatives  of  France  and 
Turkey  mentioned  sub-paragraph  5  (a)  specifically.  The  French  delegate  stated 
that  sub-paragraphs  4,  5  and  6  ‘were  too  complex  and  likely  to  hamper  defensive 
operations  in  any  country’.  The  Turkish  delegate  said  that  ‘paragraphs  4  and  5 
were  open  to  different  interpretations’.1 

The  criticism  that  the  text  is  complex  is  certainly  justified.  But  it  is  a  criticism 
that  can  be  directed  against  many  of  the  provisions  of  the  Protocols.  Indeed,  it 
may  be  queried  whether  that  feature  is  not  to  some  extent  inevitable  when 
international  legislation  seeks  to  embrace  complex  and  controversial  matters. 
Agreement  has  to  take  into  account  a  great  many  concerns.  When  the  alternative 
to  complexity  is  absence  of  explicit  regulation,  complexity  may  seem  more 
bearable.  But  it  admittedly  carries  within  itself  risks  of  self-destruction.  To  avoid 
those  risks  it  is  evidently  important  that  military  manuals  explain  the  new  rules 
more  fully  than  is  done  in  treaty  articles. 

It  is  certainly  easier  to  describe  past  practices,  especially  from  the  Second 
World  War,  which  would  stand  condemned  under  the  formulation  now  adopted 
than  to  suggest  for  the  future  how  far  apart  objectives  must  be  in  metres  to  call 
for  separate  attacks  under  the  rule.  Even  so  the  new  rule  and  the  consensus  by 
which  it  was  adopted  in  the  Committee  and  the  near-consensus  by  which  it  was 
adopted  in  the  Plenary  should  be  of  significance.  The  rule  is  in  line  with  the 
idea — noted  above2 — that  area  bombing  could  be  legitimate  only  where  there  is  a 
concentration  of  military  objectives. 

Article  51  (figuring  as  Article  46)  was  welcomed  by  several  delegates.  The 
delegate  of  Byelorussia  was  the  only  one  who  mentioned  the  Second  World  War. 
Referring  to  ‘mass  bombings,  which  cause  the  loss  of  countless  lives  among 
civilian  population’  he  said: 

This  too  we  know  well  from  our  experience  of  the  Second  World  War,  when  many  of 
our  towns,  among  them  Minsk,  the  capital  of  the  Republic,  were  reduced  to  ruins  and 
tens  of  thousands  of  peaceful  citizens  were  killed  as  a  result  of  barbarous  bombing  by 
the  fascist  air  forces. 

The  Byelorussian  S.S.R.  considers  that  by  banning  such  attacks  Article  46  of  Proto¬ 
col  I  makes  a  substantial  contribution  to  the  development  of  humanitarian  law  and  we 
welcome  it.3 

The  Swedish  delegation  stated  that  Article  51  (figuring  as  Article  46)  was  of 
fundamental  value  for  the  whole  Protocol  and  of  importance  for  the  protection 
of  the  civilian  population  against  the  effects  of  attacks.4 

With  a  prohibition  of  area  bombardment  as  defined  and  in  circumstances 
defined  in  the  new  rule,  some  other  rules  acquire  even  greater  significance  than 

1  CDDH/SR.  41  (26  May  1977),  p.  28.  2  See  above,  p.  57. 

3  CDDH/SR.  41  (26  May  1977),  p.  15.  4  tbid.,  p.  21. 
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before.  This  is  true  of  the  definitions  of  military  objectives  and  protected  objects 
and  of  the  point  at  which  incidental  damage  to  civilians  and  civilian  objects 
becomes  too  serious  to  permit  attack  even  upon  a  military  objective  (rule  of 
proportionality).  It  is  evident  that  if  nearly  everything  were  deemed  to  con¬ 
stitute  military  objectives  permissible  for  attack,  or  if  almost  unlimited  inciden¬ 
tal  damage  were  tolerated  to  civilians  or  civilian  objects  in  connection  with 
attacks  upon  military  objectives,  the  ban  upon  area  bombardment  could  lose  all 
meaning.1 

The  vitally  important  questions  of  what  constitute  military  objectives  and 
protected  objects  and  of  what  is  permissible  incidental  damage  have  been  sub¬ 
jected  to  much  discussion  at  the  Diplomatic  Conference  on  Humanitarian  Law 
in  Armed  Conflicts  and  new  rules  have  been  adopted  by  consensus  or  near 
consensus.2  These  matters  and  the  new  rules  on  them  deserve  detailed  analysis. 
In  this  article,  which  has  been  confined  to  the  specific  question  of  area  bombard¬ 
ment,  it  must  suffice  to  mention  only  some  interpretations  advanced  in  the 
Plenary  of  the  provision  defining  military  objectives.  Article  52  (2)  (earlier 
Article  47  (2))  as  finally  adopted  reads: 

Attacks  shall  be  limited  strictly  to  military  objectives.  In  so  far  as  objects  are  concerned, 
military  objectives  are  limited  to  those  which  by  their  nature,  location,  purpose  or  use 
make  an  effective  contribution  to  military  action  and  whose  total  or  partial  destruction, 
capture  or  neutralization,  in  the  circumstances  ruling  at  the  time,  offers  a  definite 
military  advantage. 

Article  47  as  a  whole  was  adopted  by  the  Plenary  by  seventy-nine  to  none,  with 
seven  abstentions.3  No  one  seems  to  have  objected  to  the  definition  of  ‘military 
objectives’,  but  the  French  delegate  criticized  the  first  sentence.  Explaining  his 
abstention  he  said  that 

there  were  many  situations  in  armed  conflicts  in  which  it  was  difficult  or  even  im¬ 
possible  to  determine  precisely  the  limits  of  a  military  objective,  particularly  in  large 
towns  and  in  forest  areas,  in  either  of  which  enemy  armed  forces  and  groups  of  civilians 
might  be  intermingled.4 

Another  point  which  was  raised  by  several  N.A.T.O.  countries  must  be  noted 
here.  The  United  Kingdom  delegate,  Mr.  Freeland,  said  that 

his  delegation,  which  had  voted  in  favour  of  Article  47,  was  glad  to  have  in  paragraph  2 
a  partial  definition  of  the  term  ‘military  objective’,  which  appeared  to  provide  a 
necessary  clarification  of  the  law.  It  had  noted  in  particular  that  a  specific  area  of  land 
might  be  a  military  objective  if,  because  of  its  location  or  for  other  reasons  specified  in 
the  article,  its  total  or  partial  destruction,  capture  or  neutralization,  in  the  circum¬ 
stances  ruling  at  the  time,  offered  a  definite  military  advantage.5 

1  See  the  views  of  Buzhardt  and  Raby,  quoted  above  at  p.  5 1  n.  2  and  p.  54  n.  4. 

the  definition  adopted  on  military  objectives’  has  been  quoted  above  at  p.  33  n.  1.  The 
formulation  adopted  on  the  rule  of  proportionality  was  quoted  above  p.  q. 

3  CDDH/SR.  41  (26  May  1977),  p.  35. 

4  Ibid.,  p.  35. 

5  Ibid.,  p.  36  (italics  added).  Similar  statements  by  the  Federal  Republic  of  Germany  in  ibid 
annex,  p.  2;  Canada,  annex,  p.  4;  United  States  of  America,  annex,  p.  6;  Netherlands  annex’ 
P-  13- 
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These  points,  made  under  the  definition  of  ‘military  objectives’,  do  not  seem 
to  have  been  advanced  to  neutralize  the  acceptance  of  the  prohibition  of  area 
bombardment  as  defined  in  Article  51  (5)  (a),  which  is  the  subject  of  this  article. 
Rather  than  dealing  with  the  technique  of  covering  several  military  objectives 
with  one  blanket  attack,  they  point  to  the  case  where  a  specific  area — the  whole 
of  it — is  a  genuine  military  objective.  This  point  is  germane  to  the  consideration 
advanced  above  that  there  might  be  a  legitimate  military  need  to  pound  an  area— 
rather  than  any  objects — in  advance  of  ground  attack  or  to  pound  an  area  to  deny 
it  to  the  enemy.1  The  statements  made  in  the  Plenary  may  thus  be  said  to  have 
pointed  to  some  problems  of  application  but  not  to  have  eroded  the  broad 
agreement  that  was  reached  at  the  Diplomatic  Conference  on  the  matter  of  area 
bombardment. 


1  See  above,  p.  53. 
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LAND-LOCKED  STATES  AND  THEIR  ACCESS 
TO  AND  FROM  THE  SEA* 

By  LUCIUS  C.  CAFLISCH1 
I.  Introduction 

One  of  the  characteristics  of  the  work  of  the  Third  United  Nations  Conference 
on  the  Law  of  the  Sea  is  the  considerable  interest  shown  by  land-locked  States  in 
law  of  the  sea  matters.  These  States  have  formed  an  alliance  with  the  so-called 
‘geographically  disadvantaged  States’,  i.e.  with  those  coastal  countries  which 
will  derive  little  or  no  benefit  from  the  proposed  massive  extensions  of  coastal 
State  jurisdiction.2 

This  alliance  is  based  on  the  realization  that  the  interests  of  the  two  categories 
of  States  are  similar  in  many  respects,  particularly  as  regards  the  question  of 
their  participation  in  the  exploration  and  exploitation  of  the  living  and  non-living 
resources  of  the  sea.3  Some  of  the  proposals  tabled  before  the  Conference  aim  at 
substantial  extensions  of  national  jurisdiction  over  these  resources.  Both  the 
land-locked  and  the  geographically  disadvantaged  States  have  nothing  to  gain 
and  much  to  lose  from  such  moves.  Indeed,  the  proposed  extensions  would 
entail  a  substantial  diminution  of  the  area  of  the  high  seas,  which  has  hitherto 
formed  a  res  communis  omnium  and,  as  such,  has  belonged  to  the  international 
community  in  its  entirety,  including  its  land-locked  and  geographically  dis¬ 
advantaged  members.  It  is  hence  in  the  interest  of  both  these  groups  of  States  to 
keep  any  extension  of  coastal  State  jurisdiction  within  reasonable  limits  and  to 
attempt  to  secure  for  themselves  a  fair  share  of  the  resources  of  the  new  zones  of 
national  maritime  jurisdiction4  as  well  as  of  the  benefits  to  be  derived  by  a  future 
International  Seabed  Authority  from  the  exploitation  of  the  seabed  area  located 
beyond  the  limits  of  these  zones.5 

*  ©  Professor  Lucius  C.  Caflisch,  1978.  Parts  of  this  contribution  are  based  on  an  article 
entitled  ‘The  Access  of  Land-Locked  States  to  the  Sea’,  published  in  the  Iranian  Review  of 
International  Relations ,  No.  5-6  (1975-6),  pp.  53-76. 

1  Licencie  en  droit,  M.A.,  Ph.D. ;  Professor  at  the  Graduate  Institute  of  International  Studies, 
Geneva. 

2  At  present,  the  following  States  participating  in  the  Third  United  Nations  Conference  on  the 
Law  of  the  Sea  belong  to  the  group  of  geographically  disadvantaged  States:  Algeria,  Bahrain, 
Belgium,  Bulgaria,  Cameroon,  Ethiopia,  Finland,  Gambia,  German  Democratic  Republic, 
Federal  Republic  of  Germany,  Greece,  Iraq,  Jamaica,  Jordan,  Kuwait,  Netherlands,  Poland, 
Qatar,  Singapore,  Sudan,  Sweden,  Syrian  Arab  Republic,  Turkey,  United  Arab  Emirates,  Zaire. 

3  On  this  point  see  V.  Ibler,  ‘The  Land-  and  Shelf-Locked  States  and  the  Development  of  the 
Law  of  the  Sea’,  Annals  of  International  Studies,  4  (1973),  pp.  55-65  at  pp.  62  et  seqq. 

4  Cf.  P.  S.  Rao,  The  Public  Order  of  Ocean  Resources  (Cambridge,  Mass.,  M.I.T.  Press,  1975), 
pp.  69-73,  75. 

5  On  this  point  see  the  proposal  submitted  to  the  First  Committee  of  the  Conference  on  28 
April  1975  by  Czechoslovakia  acting  on  behalf  of  the  group  of  land-locked  and  geographically 
disadvantaged  States,  Document  A/CONF.  62/C.  i/L.  13,  reprinted  in  Third  United  Nations 
Conference  on  the  Law  of  the  Sea  (hereinafter  referred  to  as  UNCLOS),  Official  Records,  vol.  4, 
p.  189.  See  also  Czechoslovakia’s  proposal  of  30  April  1975  relative  to  the  representation  of  the 
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There  is,  however,  one  problem  which  affects  the  land-locked  countries  only: 
while  the  geographically  disadvantaged  States,  being  coastal  States,  have  one  or 
several  outlets  to  the  sea,  the  land-locked  countries  are  deprived  of  natural  access 
to  and  from  the  sea.  If  this  handicap  is  not  removed  or  at  least  minimized,  the 
freedoms  and  rights  enjoyed  by  land-locked  States  with  respect  to  the  sea — the 
traditional  freedoms  of  the  high  seas,1  the  right  of  such  States  to  sail  ships 
under  their  own  flag,2  and  the  right  of  these  ships  to  innocent  passage  through 
the  territorial  sea3 — may  well  remain  largely  theoretical. 

The  access  of  land-locked  States  to  and  from  the  sea — on  which  the  effective 
exercise  of  these  rights  and  freedoms  thus  hinges — in  turn  depends  on  whether 
the  States  concerned  enjoy  freedom  of  transit  through  the  countries  by  whose 
territories  they  are  separated  from  the  sea  and  on  whether  their  vessels  may 
freely  use  the  appropriate  maritime  transit  ports. 4 

It  has  long  been  contended  that  the  freedom  of  navigation  on  international 
rivers  or  on  the  sea  constitutes  a  ‘natural  right’  for  land-locked  States.  Charles 
De  Visscher5  suggests  that  both  Hugo  Grotius  (1583-1645)  and  Emer  de  Vattel 
(1714-67)  justified  their  claim  for  freedom  of  navigation  on  international  rivers 
by  the  necessity  to  provide  the  land-locked  riparians  of  these  rivers  with  a  means 

land-locked  and  geographically  disadvantaged  States  in  the  organs  of  the  International  Seabed 
Authority,  Document  A/CONF.  62/C.  i/L.  14,  ibid. 

1  Article  2  of  the  Geneva  Convention  on  the  High  Seas  of  29  April  1958,  United  Nations  Treaty 
Series,  vol.  450,  p.  82,  provides  as  follows:  ‘The  high  seas  being  open  to  all  nations,  no  State  may 
validly  purport  to  subject  any  part  of  them  to  its  sovereignty.  Freedom  of  the  high  seas  is  exer¬ 
cised  under  the  conditions  laid  down  by  these  articles  and  by  the  other  rules  of  international  law. 
It  comprises,  inter  alia,  for  both  coastal  and  non-coastal  States:  (1)  Freedom  of  navigation;  (2) 
Freedom  of  fishing;  (3)  Freedom  to  lay  submarine  cables  and  pipelines;  (4)  Freedom  to  fly  over 
the  high  seas.  These  freedoms,  and  others  which  are  recognized  by  the  general  principles  of 
international  law,  shall  be  exercised  by  all  States  with  reasonable  regard  to  the  interests  of  other 
States  in  their  exercise  of  the  freedom  of  the  high  seas.’  See  also  Articles  87  and  58  of  the  Informal 
Composite  Negotiating  Text  elaborated  in  the  Third  United  Nations  Conference  on  the  Law  of 
the  Sea  (hereinafter  referred  to  as  I.C.N.T.),  Document  A/CONF.  62/WP.  io,  of  13  July  1977 
UNCLOS,  Official  Records,  vol.  8,  p.  1. 

2  Cf.  Article  4  of  the  High  Seas  Convention,  which  provides:  ‘Every  State,  whether  coastal  or 
not,  has  the  right  to  sail  ships  under  its  flag  on  the  high  seas’.  See,  in  the  same  sense.  Article  00  of 
the  I.C.N.T. 

3  Article  14  (1)  of  the  Geneva  Convention  on  the  Territorial  Sea  and  the  Contiguous  Zone,  of 
29  April  1958  ( United  Nations  Treaty  Series,  vol.  516,  p.  205),  states  that  ‘ships  of  all  States, 
whether  coastal  or  not,  shall  enjoy  the  right  of  innocent  passage  through  the  territorial  sea’.  Cf.' 
also  Articles  17  and  52  (innocent  passage  through  territorial  and  archipelagic  waters)  and  38  and 
S3  (transit  passage  in  straits  and  archipelagic  sealanes  passage)  of  the  I.C.N.T. 

4  The  term  ‘maritime  ports’,  as  used  in  this  study,  refers  to  ‘[a]ll  ports  which  are  normally 
frequented  by  sea-going  vessels  and  used  for  foreign  trade’  (Article  1  of  the  Geneva  Statute  on 
the  International  Regime  of  Maritime  Ports,  of  9  December  1923,  League  of  Nations  Treaty 
Series,  vol.  58,  p.  301).  According  to  Charles  De  Visscher,  Le  droit  inter  national  des  communications 
(Ghent,  A.  Buyens,  1924),  pp.  108-9,  this  definition  includes  inland  ports  accessible  to  sea-going 
vessels  and  roadsteads  usable  for  merchant  navigation,  as  long  as  they  are  not  devoted  exclusively 
to  domestic  trade.  This  leads  to  the  paradoxical  conclusion  that  even  land-locked  States  could 
have  maritime  ports,  which  could  be  referred  to  as  ‘inland  maritime  ports’. 

The  term  ‘maritime  transit  ports’  describes  maritime  ports  which  are  used  by  neighbouring 
land-locked  States  for  their  transit  trade  to  and  from  the  sea.  It  could  conceivably  include  the 
inland  maritime  ports  of  a  land-locked  country  which  are  used  for  the  transit  trade  to  and  from 
the  sea  of  another  land-locked  country. 

5  Op.  cit.  (previous  note),  pp.  7-8. 
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of  access  to  and  from  the  sea.1  Whatever  be  the  truth  of  the  matter,  in  the  nine¬ 
teenth  and  early  twentieth  centuries  the  problem  of  access  of  land-locked 
countries  to  the  sea  was  no  longer  linked  to  the  concept  of  freedom  of  navigation 
on  international  rivers,  for  that  freedom  was  granted  to  all  riparians,  be  they 
land-locked  or  not,  and  was  sometimes  even  extended  to  non-riparians.2  It 
follows  that  those  among  the  land-locked  States  which  were  riparians  of  an  inter¬ 
national  river  obtained  freedom  of  navigation  on  that  river  and,  hence,  access  to 
the  sea  not  because  of  their  land-locked  condition,  but  because  such  freedom 
was  to  extend  to  all  riparian  States.  What  remains  to  be  seen  is  whether,  inde¬ 
pendently  of  this  freedom  of  navigation  benefiting  all  riparians,  land-locked 
States  have  a  right  of  access  to  and  from  the  sea  by  other  channels  of  com¬ 
munication  or  means  of  transport  (road,  rail,  aircraft,  cables,  electric  conductors, 
pipelines),  and  whether  vessels  flying  their  flag  can  claim  special  treatment  in 
maritime  transit  ports.  These  questions  are  the  two  main  topics  to  be  considered 
in  this  study. 

Before  addressing  them  it  will,  however,  be  necessary  to  devote  some  pre¬ 
liminary  observations  to  the  general  situation  of  land-locked  States.  Discounting 
Andorra  and  Southern  Rhodesia,  there  are  at  present  twenty-nine  States3  which 

1  This  suggestion  is  not  borne  out  by  a  careful  perusal  of  the  references  given.  See  Grotius,  De 
jure  belli  ac  pads,  Book  II,  c.  Ill,  §  n  and  Vattel,  Le  droit  des  gens,  Book  II,  §§  126  and  127. 

2  As  late  as  1929,  however,  Poland  saw  a  link  between  the  freedom  of  navigation  on  internation¬ 
al  rivers  and  the  ‘natural  right’  of  land-locked  States  to  access  to  and  from  the  sea :  Territorial 
Jurisdiction  of  the  International  Commission  of  the  River  Oder,  Judgment  of  10  September  1929, 
P.C.I.J.,  Series  A,  No.  23.  Under  Article  331  of  the  Treaty  of  Versailles,  ‘all  navigable  parts  of 
[the  river  system],  which  naturally  provide  more  than  one  State  with  access  to  the  sea’  (emphasis 
added)  were  declared  international  and  submitted  to  the  jurisdiction  of  an  international  com¬ 
mission.  Invoking  this  provision,  Poland  had  contended  that  the  portions  on  Polish  territory  of 
two  tributaries  of  the  Oder  river,  the  Notec  and  the  Warta,  only  gave  land-locked  Poland  access 
to  the  sea;  hence  they  did  not  provide  ‘more  than  one  State’  with  such  access.  It  followed,  accord¬ 
ing  to  Poland,  that  the  Polish  parts  of  the  Notec  and  the  Warta  were  reserved  to  the  exclusive  use 
of  land-locked  Poland,  so  as  to  provide  the  latter  with  access  to  and  from  the  sea.  Poland’s  oppo¬ 
nents — the  United  Kingdom,  Czechoslovakia,  Denmark,  France,  Germany  and  Sweden — replied 
that  in  order  to  determine  the  points  up  to  which  the  internationalization  provided  for  in  Article 
33 1  of  the  Treaty  of  Versailles  and  the  jurisdiction  of  the  Permanent  Commission  were  to  reach, 
the  dominant  consideration  had  to  be  whether  the  river  system  as  a  whole  gave  more  than  one 
riparian  State  access  to  the  sea,  in  which  case  the  internationalization  was  to  extend  to  the  whole 
river  system,  including  the  navigable  parts  of  tributaries  located  on  Polish  territory.  In  accepting 
this  thesis  (ibid.,  pp.  25-9),  the  Court  invoked  ‘the  principles  of  international  river  law’  under¬ 
lying  Article  331  of  the  Treaty  of  Versailles,  in  particular  the  community  of  interest  of  riparian 
States  which  was  extended  by  the  Treaty  to  all  States,  including  non-riparians.  ‘This  community 
of  interest  in  a  navigable  river’,  continued  the  Court,  ‘becomes  the  basis  of  a  common  legal  right, 
the  essential  features  of  which  are  the  perfect  equality  of  all  riparian  States  in  the  use  of  the  whole 
course  of  the  river  and  the  exclusion  of  any  preferential  privilege  of  any  one  riparian  State  in 
relation  to  the  others’  (ibid.,  p.  27).  Therefore,  ‘[t]he  introduction  of  representatives  of  non¬ 
riparian  Powers  on  the  river  commissions  is  not  exclusively  or  mainly  due  to  the  desire  to  afford 
a  greater  protection  to  the  interests  of  land-locked  States;  it  is  rather  to  be  explained  by  the  inter¬ 
est  that  non-riparian  States  may  have  in  navigation  on  the  waterways  in  question.  It  would  be 
difficult  to  understand  why  that  interest  should  not  be  recognized  where  the  question  of  reaching 
the  ports  of  the  last  upstream  State  is  involved.  The  interest  of  all  States  is  in  liberty  of  navigation 
in  both  directions’  (ibid.,  p.  28). 

3  These  States  are:  Afghanistan,  Austria,  Bhutan,  Bolivia,  Botswana,  Burundi,  Byelorussia, 
Central  African  Empire,  Chad,  Czechoslovakia,  Hungary,  Laos,  Lesotho,  Liechtenstein,  Luxem¬ 
burg,  Malawi,  Mali,  Mongolia,  Nepal,  Niger,  Paraguay,  Rwanda,  San  Marino,  Swaziland, 
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are  land-locked.1  In  addition  to  being  land-locked,  these  States,  or  at  least  some 
of  them,  have  other  features  in  common. 

From  the  geopolitical  viewpoint,  it  should  be  stressed,  first,  that  most  land¬ 
locked  States  are  of  a  relatively  modest  size  in  terms  of  both  territory  and 
population.  A  second  common  feature  of  most  of  these  countries  is  that  they 
border  on  several  coastal  neighbours;  four  of  them,  however,  have  a  common 
boundary  with  one  coastal  State  only,  and  three  out  of  these  four  countries  are 
entirely  surrounded  by  the  territory  of  a  single  coastal  State.2  This  geopolitical 
accident  places  them  in  a  particularly  unfavourable  bargaining  position  in 
matters  of  access  to  and  from  the  sea,  because  there  is  only  one  coastal  partner  to 
whom  they  can  turn  when  they  wish  to  negotiate  rights  of  transit  and  rights  of 
access  to  maritime  transit  ports.  In  other  words,  the  coastal  State  enjoys  a 
monopoly  and  hence  is  able  to  extract  almost  any  concession  from  its  land¬ 
locked  neighbour  in  exchange  for  rights  of  transit  and  rights  of  access  to  mari¬ 
time  transit  ports. 

From  the  political  viewpoint,  it  has  been  observed  with  considerable  justifi¬ 
cation  that  the  group  of  land-locked  States  lacks  unity.  This  does  not  mean, 
however,  that  its  members  have  no  common  political  characteristics.  As  pointed 
out  by  one  author,3  the  group  of  land-locked  States  includes  neither  nuclear 
powers  nor  permanent  members  of  the  Security  Council,  and  all  its  members  are 
States  of  a  secondary  political  importance. 

From  the  economic  and  strategic  point  of  view,  finally,  it  must  be  emphasized 
that  the  survival  and  prosperity  of  the  land-locked  States,  like  that  of  most  if  not 
all  other  countries,  depends  to  a  high  degree  on  their  freedom  to  communicate 
and  to  trade.4  The  fact  that  this  freedom  has  not  always  been  easily  forthcoming 
for  them  may  be  one  of  the  reasons  why  twenty  out  of  the  twenty-nine  land¬ 
locked  States  are  developing  countries  and  why  one  finds  fifteen  land-locked 
States5  among  the  twenty-eight  poorest  countries  of  the  world.  That  the 

Switzerland,  Uganda,  Upper  Volta,  Vatican  City  and  Zambia.  With  the  exception  of  the  Vatican 
City,  all  these  countries  are  members  of  the  group  of  land-locked  and  geographically  disadvan¬ 
taged  States  which  has  been  formed  within  the  Third  United  Nations  Conference  on  the  Law  of 
the  Sea. 

1  According  to  Article  124  (1)  (a)  of  the  I.C.N.T.,  ‘  “[l]and-locked  State”  means  a  State  which 
has  no  seacoast’. 

2  The  four  States  having  a  common  boundary  with  only  one  coastal  State  are  Botswana, 
Lesotho,  San  Marino  and  the  Vatican  City.  Botswana  borders  on  (coastal)  South  Africa  (including 
Namibia)  and  on  land-locked  Zambia  and  Rhodesia,  while  the  other  three  countries  are  enclaved 
in  the  territory  of  a  single  (coastal)  State. 

3  Ibler,  loc.  cit.  (above,  p.  71  n.  3),  p.  56  n.  2. 

4  This  is  particularly  true  for  countries  which  are  both  land-locked  and  neutral.  As  the 
territories  of  these  States  may  well  become  completely  surrounded  by  those  of  belligerent 
countries,  the  existence  of  a  general  multilateral  treaty  guaranteeing  free  access  to  and  from  the 
sea  would  undoubtedly  strengthen  the  existing  bilateral  or  regional  agreements  on  the  subject. 

5  The  following  is  a  list  of  twenty-eight  ‘hard  core’  underdeveloped  countries:  Afghanistan, 
Bangladesh,  Benin,  Bhutan,  Botswana,  Burundi,  Central  African  Empire,  Chad,  Democratic 
Yemen,  Ethiopia,  Gambia,  Guinea,  Haiti,  Laos,  Lesotho,  Malawi,  Maldives,  Mali,  Nepal,  Niger, 
Riuanda,  Somalia,  Sudan,  Uganda,  United  Republic  of  Tanzania,  Upper  Volta,  Western  Samoa, 
Yemen  Arab  Republic.  The  names  of  the  land-locked  States  belonging  to  this  category  are 
italicized. 
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land-locked  States  of  Europe  have  been  able  to  attain  their  present  high  degree 
of  economic  development  is  undoubtedly  due  to  the  wisdom  and  foresight  of 
their  coastal  neighbours  who  realized  that  freedom  of  access  to  and  from  the 
sea  would  be  profitable  to  all,  including  themselves,  and  thus  provided  the  land¬ 
locked  States  with  generous  transit  and  port  privileges. 

The  elements  which  divide  the  group  of  land-locked  States  are  almost  as 
important  as  the  common  features  described  above.  As  has  been  pointed  out, 
the  group  lacks  political  homogeneity.  In  fact,  its  membership  encompasses  all 
the  shadings  of  the  world’s  political  and  ideological  spectrum.  This  is,  however, 
equally  true  of  some  other  interest  groups  which  have  emerged  within  the  frame¬ 
work  of  the  Third  United  Nations  Conference  on  the  Law  of  the  Sea,  notably 
the  ‘group  of  coastal  States’. 

Another  potentially  divisive  element  can  be  found  in  the  distinction  made 
between  the  developed  land-locked  States  of  Europe  and  the  developing  land¬ 
locked  countries  of  the  Third  World.  The  distinction  is  based  on  the  fact  that 
whereas  the  land-locked  countries  of  Europe  have  already  achieved  most  of  their 
objectives  in  matters  of  access  to  and  from  the  sea  through  the  conclusion  of 
special  bilateral  and  multilateral  agreements,  these  matters  remain  an  unsolved 
issue  of  crucial  importance  for  their  developing  allies.  Conversely,  as  regards  the 
living  and  non-living  resources  of  the  sea,  some  land-locked  nations  of  the  Third 
World  might  find  it  easier  to  come  to  terms  with  the  coastal  States  concerned 
than  the  developed  land-locked  States.  These  divergences  of  interests,  however, 
are  more  apparent  than  real.  On  the  one  hand,  the  rights  of  access  to  and  from 
the  sea  enjoyed  by  the  land-locked  countries  of  Europe  might  not,  after  all,  rest 
on  solid  customary  foundations  and  hence  require  some  confirmation  by  a 
multilateral  convention  of  a  general  character.  On  the  other  hand,  while  it  is  true 
that  an  effective  participation  of  developing  land-locked  countries  in  the  ex¬ 
ploration  and  exploitation  of  the  sea’s  natural  resources  is  not  for  tomorrow,  the 
long-range  interest  of  these  countries  in  obtaining  an  equitable  share  of  these 
resources  requires  no  demonstration. 

A  third  possible  cause  of  discord  relates  to  the  fact  that  some  land-locked 
countries  are  important  transit  States  as  well.  As  land-locked  countries,  both 
Austria  and  Switzerland,  for  instance,  are  evidently  interested  in  securing 
guaranteed  rights  of  transit  across  the  States  whose  territory  separates  them 
from  the  sea.  At  the  same  time,  they  are  transit  countries  for  each  other  as 
well  as  for  land-locked  Liechtenstein.  It  follows  that  the  interests  of  Austria 
and  Switzerland  are  those  of  both  a  land-locked  and  a  transit  State.  Such 
situations  may  be  further  complicated  by  considerations  of  national  security 
and  defence. 

Despite  these  divisive  elements,  the  attempts  which  were  made  to  break  up 
the  group  of  land-locked  States  and  to  destroy  their  alliance  with  the  geographi¬ 
cally  disadvantaged  States  have  not  been  successful.  So  far  the  fifty-three  mem¬ 
bers  of  the  group  of  land-locked  and  geographically  disadvantaged  States  have 
continued  to  act  on  the  assumption  that  their  unity  makes  their  force  and  that  it 
is  only  by  maintaining  their  cohesion  that  they  can  hope  to  influence  the  making 
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of  a  new  law  of  the  sea  convention  and,  in  particular,  the  negotiations  relating  to 
the  question  of  the  access  of  land-locked  States  to  and  from  the  sea. 

II.  Land-Locked  States  and  the  Freedoms  of  the  Sea 

From  the  second  half  of  the  nineteenth  century  onwards,  some  land-locked 
States  began  to  claim  the  right  to  sail  ships  on  the  seas  under  their  own  flag.1 
This  right  was  finally  recognized  in  the  Barcelona  Declaration  of  20  April  1921 2 
and  was  confirmed  by  Article  4  of  the  1958  Convention  on  the  High  Seas. 
Article  4  provides  that : 

Every  State,  whether  coastal  or  not,  has  the  right  to  sail  ships  under  its  flag  on  the 
high  seas. 

Article  90  of  the  Informal  Composite  Negotiating  Text  (I.C.N.T.)  of  15  July 
1977,  used  as  a  basis  for  negotiations  by  the  Third  United  Nations  Conference 
on  the  Law  of  the  Sea,  makes  no  substantive  change  in  this  provision.3 

Contrary  to  what  happened  in  connection  with  the  question  of  the  maritime 
flag  of  land-locked  States,  it  appears  that  these  States  never  had  any  difficulty  in 
obtaining  recognition  of  their  right  to  fly  aircraft  of  their  own  registry.4 

The  rights  to  register  aircraft  and  to  fly  a  maritime  flag  are  nothing  but 
corollaries  of  other  rights  and  freedoms  enjoyed  by  all  States,  be  they  coastal  or 
land-locked:  the  right  of  innocent  passage  through  the  territorial  sea  or  straits, 
and  the  freedoms  of  navigation  and  of  overflight  on  the  high  seas.  They  also  form 
the  indispensable  complement  of  other  freedoms  of  the  high  seas  enjoyed  by 

1  See  in  particular  Message  du  Conseil  federal  a  V Assemblee  federate  concertiant  V autorisation  de 
faire  usage  du  pavilion  federal,  of  25  November  1864,  Feuille  federate,  1864,  vol.  3,  p.  123  ;  Memor¬ 
andum  on  the  Claim  of  Switzerland  to  a  Maritime  Flag  Submitted  to  the  Allied  and  Associated 
Powers  in  1919,  in  P.  Guggenheim  (ed.),  Repertoire  suisse  de  droit  international  (1914-39)  (Basel, 
Helbing  and  Lichtenhahn,  1975),  No.  5.103. 

2  League  of  Nations  Treaty  Series,  vol.  7,  p.  74. 

3  Article  90  of  the  I.C.N.T.  runs  as  follows:  ‘Every  State,  whether  coastal  or  land-locked,  has 
the  right  to  sail  ships  under  its  flag  on  the  high  seas.’  A  similar  provision  applies  to  the  ‘exclusive 
economic  zone’  (Article  58  (1)  and  (2)).  There  are  but  few  land-locked  States  which  are  making 
actual  use  of  their  right  to  a  maritime  flag.  The  Shipping  Statistics  (No.  5,  May  1978)  compiled 
by  the  Institute  of  Shipping  Economics  (Bremen)  provide  the  following  figures  on  this  point: 


State 

Number  of  ships 

g.r.t. 

Switzerland 

26 

249,781 

Czechoslovakia 

14 

149,049 

Hungary 

19 

62,136 

Austria 

12 

55.308 

Paraguay 

20 

18,478 

Uganda 

I 

5.5io 

Total 

92 

540,262 

P.  Childs,  ‘The  Interests  of  Land-Locked  States  in  Law  of  the  Seas’,  San  Diego  Law  Review,  9 
(1972),  pp.  701-32  at  p.  715  n.  42,  asserts  that  in  1969  only  Burundi,  Czechoslovakia,  Hungary 
and  Switzerland  had  ocean-going  merchant  ships  registered  under  their  flag. 

4  This  is  implicit  in  Article  17  of  the  Chicago  Convention  on  International  Civil  Aviation,  of 
7  December  1944,  United  Nations  Treaty  Series,  vol.  15,  p.  296,  which  states  that  ‘[ajircraft  have 
the  nationality  of  the  State  in  which  they  are  registered’,  without  formulating  any  restrictions 
regarding  land-locked  countries. 
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both  coastal  and  non-coastal  States  alike:  the  freedoms  of  fishing,  of  laying 
submarine  cables  and  pipelines,  of  conducting  marine  scientific  research  and  of 
exploring  and  exploiting  the  natural  resources  of  the  seabed  and  subsoil  of  the 
high  seas.1  Indeed,  these  rights  and  freedoms  will  be  effective  for  land-locked 
States  only  if  the  latter  are  given  free  access  to  and  from  the  sea.  The  existence  of 
such  freedom  of  access,  in  turn,  will  be  dependent  on  the  grant  of  rights  of 
transit  and  of  the  right  to  use  the  appropriate  maritime  transit  ports.  It  is  the 
purpose  of  this  study  to  examine  whether  these  rights  exist  either  under  the  gen¬ 
eral  principles  of  international  law  or  by  virtue  of  international  conventions,2 
and  whether  the  discussions  within  the  Third  United  Nations  Conference  on  the 
Law  of  the  Sea  reveal  a  trend  towards  a  universal  recognition  of  such  rights. 


III.  The  Access  of  Land-Locked  States  to  and  from  the  Sea: 
General  Principles  of  International  Law 

The  question  to  be  discussed  here  is  whether  land-locked  States,  in  order  to 
enjoy  free  access  to  and  from  the  sea,  have  a  right  of  free  transit  across  the  States 
whose  territories  separate  them  from  the  sea  (hereinafter  referred  to  as  ‘transit 
States’3)  and  a  right  of  access  to,  and  use  of,  maritime  transit  ports  by  virtue  of 

1  See  Article  2  of  the  Geneva  Convention  on  the  High  Seas  cited  above,  p.  72  n.  1. 

2  These  questions  have  been  dealt  with  by  the  following  writers:  Caflisch,  loc.  cit.  (above, 
p.  71  n.  *);  Z.  Cervenka  (ed.),  Land-Locked  Countries  of  Africa  (Uppsala,  The  Scandinavian 
Institute  of  African  Studies,  1973),  especially  the  contributions  of  A.  Rubin,  ‘Land-Locked 
African  Countries  and  Rights  of  Access  to  the  Sea’,  at  pp.  44-62,  and  of  V.  Pechota,  ‘The  Right 
of  Access  to  the  Sea’,  at  pp.  37-43 ;  Childs,  loc.  cit.  (above,  p.  76  n.  3);  I.  Delupis,  ‘Land-Locked 
States  and  the  Law  of  the  Sea’,  Scandinavian  Studies  in  Law,  19  (1975),  pp.  101-20,  at  pp.  101- 
1x3;  J.  H.  E.  Fried,  ‘The  1965  Convention  on  Transit  Trade  of  Land-Locked  States’,  Indian 
Journal  of  International  Law ,  6  (1966),  pp.  9-30;  M.  I.  Glassner,  Access  to  the  Sea  for  Developing 
Land-Locked  States  (The  Hague,  M.  Nijhoff,  1970);  M.  I.  Glassner,  ‘The  Status  of  Developing 
Land-Locked  States  since  1965’,  Lawyer  of  the  Americas,  5  (1973),  pp.  480-98;  M.  I.  Glassner, 
‘International  Law  Regarding  Land-Locked  States’,  Nepal  Revieiv,  vol.  2,  No.  8  (June  1970), 
pp.  388-93;  V.  C.  Govindraj,  ‘Land-Locked  States  and  Their  Right  of  Access  to  the  Sea’, 
Indian  Journal  of  International  Law,  14  (1974),  pp.  190-216;  Ibler,  loc.  cit.  (above,  p.  71  n.  3); 
D.  Kappeler,  ‘Die  Schweiz  und  das  Uebereinkommen  iiber  den  Transithandel  der  Binnenlander 
vom  8.  Juli  1965’,  Annuaire  suisse  de  droit  international,  23  (1966),  pp.  55-62;  E.  Lauterpacht, 
‘Freedom  of  Transit  in  International  Law’,  Transactions  of  the  Grotius  Society,  44  (1958-9),  pp. 
318-56;  R.  Makil,  ‘Transit  Rights  of  Land-Locked  Countries:  An  Appraisal  of  International 
Conventions’,  Journal  of  World  Trade  Law,  4  (1970),  pp.  35-51;  J.  H.  Merryman  and  E.  D. 
Ackerman,  Transit  Trade  of  Land-Locked  States  (Frankfurt,  A.  Metzner  Verlag,  1969);  C. 
Palazzoli,  ‘De  quelques  ddveloppements  rdcents  du  droit  des  gens  en  matifere  d’acces  a  la  mer  des 
pays  depourvus  de  littoral’,  Revue  generale  de  droit  international  public,  70  (1966),  pp.  667-735  ;  A. 
Sarup,  ‘Transit  Trade  of  Land-Locked  Nepal’,  International  and  Comparative  Law  Quarterly,  21 
(1972),  pp.  287-306;  D.  Schroder,  Der  freie  Zugang  der  Binnenstaaten  zum  Meer  (Hamburg, 
1966)  (Forschungsstelle  fur  Volkerrecht  und  auslandisches  offentliches  Recht  der  Universitat 
Hamburg,  Werkheft  10);  A.  H.  Tabibi,  ‘The  Right  of  Land-Locked  Countries  to  Free  Access  to 
the  Sea’,  Oesterreichische  Zeitschrift  filr  offentliches  Recht,  23  (1972),  pp.  117-46 ;  H.  Thierry,  ‘Les 
Etats  prives  de  littoral  maritime’,  Revue  generale  de  droit  international  public,  62  (1958),  pp.  610- 

T7- 

3  Not  every  transit  State  is  a  coastal  State,  for  land-locked  countries  can  be  transit  States  too; 
hence  the  distinction  between  ‘transit  States’  generally  and  ‘coastal  transit  States’.  The  most 
striking  examples  of  non-coastal  transit  States  are  Switzerland  and  Austria  in  relation  to  Liech¬ 
tenstein.  All  three  States  are  land-locked.  Liechtenstein  is,  however,  in  a  unique  situation  because 
its  only  access  to  and  from  the  sea  lies  across  the  territory  of  one  of  its  land-locked  neighbours, 
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general  principles  of  international  law,  that  is,  independently  of  any  special 
agreement  concluded  with  the  transit  State  or  of  the  latter’s  consent. 

In  this  connection  it  has  been  argued,  first,  that  all  members  of  the  interna¬ 
tional  community,  whether  land-locked  or  not,  enjoy  a  general  freedom  of  transit 
and  of  communications,  regardless  of  whether  transit  is  or  is  not  effected  with  a  view 
to  obtaining  access  to  and  from  the  sea.1  To  this  argument,  which  is  mainly  based 
on  the  desirability  of  such  a  freedom  and  on  the  provisions  of  Article  23  (e)  of 
the  Covenant  of  the  League  of  Nations,  it  can  be  objected  that  that  article  is  no 
longer  in  force.  Moreover,  Article  23  (e)  was  worded  very  loosely;  it  limited 
itself  to  stating  that  the  members  of  the  League  would  ‘make  provision  to  secure 
and  maintain  freedom  of  communications  and  of  transit’  and  thus  was  purely 
programmatic  in  character.  It  follows  from  the  above  that  Article  23  (e)  of  the 
Covenant  of  the  League  of  Nations  had  little  normative  force  and  no  pretension 
of  codifying  any  customary  rule.  Besides,  the  very  existence  of  such  a  rule  is 
doubtful,  for  contemporary  State  practice  in  this  matter  is  characterized  by 
frequent  denials  of  transit  rights,  by  severe  restrictions  placed  on  traffic  in  transit 
and  by  the  fact  that  States  find  it  necessary  to  conclude  special  transit  agree¬ 
ments. 

A  second  argument  is  that  there  exists  a  rule  of  customary  international  law 
guaranteeing  the  freedoms  of  transit  and  of  use  of  maritime  ports,  but  that  this 
rule  is  confined  to  land-locked  States  and  their  transit  traffic  to  and  from  the 
sea.2  The  alleged  rule  is  justified  by  reference  either  to  the  ‘right  of  survival’  of 
land-locked  States  or  to  their  right  to  fly  a  maritime  flag.3  The  transit  difficulties 
experienced  by  a  number  of  land-locked  countries  and  the  fact  that  these 
countries  usually  conclude  special  transit  conventions  with  their  neighbours 
could,  however,  be  taken  to  showT  that  there  is  neither  a  general  and  uniform 
practice  nor  a  communis  opinio  juris  on  which  the  alleged  customary  rule  can  be 
based.  This  view  seems  to  be  borne  out  by  the  contents  of  Article  3  of  the  Geneva 
Convention  on  the  High  Seas,  which  will  be  analysed  below.4  In  favour  of  the 
existence  of  the  alleged  rule  one  might,  it  is  true,  make  use  by  analogy  of  an 
argument  put  forward  by  Portugal  in  the  Right  of  Passage  case.3  Portugal  had 


Austria  or  Switzerland.  The  latter,  in  turn,  can  use  land-locked  Liechtenstein  as  a  transit  country, 
although  they  will  have  more  direct  access  to  the  sea  through  the  territory  of  their  coastal  neigh¬ 
bours  (Italy,  \  ugoslavia  and  the  Federal  Republic  of  Germany  for  Austria;  France,  Italy  and  the 
Federal  Republic  of  Germany  for  Switzerland). 

Lauterpacht,  loc.  cit.  (above,  p.  77  n-  2);  J.  Fawcett,  ‘Trade  and  Finance  in  International 
Law  ,  Recueil  des  conrs,  123  (1968-II),  pp.  215-310  at  pp.  266-7;  I.  Delupis,  International  Law 
and  the  Independent  State  (Epping  (Essex),  Gower  Press  Ltd.,  1974),  pp.  71-4.  For  a  conventional 
recognition  of  such  a  general  freedom  of  transit,  see,  in  addition  to  the  Barcelona  Statute 
analysed  below  (pp.  82-3,  88-9),  Article  5  of  the  General  Agreement  on  Tariffs  and  Trade 
(G.A.T.T.),  of  30  October  1947. 

2  Delupis,  ‘Land-Locked  States  and  the  Law  of  the  Sea’,  loc.  cit.  (above,  p.  77  n.  2),  pp.  103, 
109-13,  and  International  Law  and  the  Independent  State,  pp.  73-4. 

3  See  F.  Krenz,  International  Enclaves  and  Rights  of  Passage  (Geneva,  E.  Droz,  1961),  p.  79 
and  the  references  cited. 

4  Cf.  below,  pp.  81-3. 

5  Case  Concerning  Right  of  Passage  Over  Indian  Territory  ( Merits )  ( Portugal  v.  India),  Judgment 
of  12  April  i960,  I.C.J.  Reports,  i960,  p.  6. 
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contended  that  by  virtue  of  customary  international  law  it  enjoyed  rights  of 
transit  from  its  littoral  possession  of  Damao  over  Indian  territory  for  the  purpose 
of  communicating  with  the  Portuguese  enclaves  of  Dadra  and  Nagar  Aveli. 
According  to  Portugal,  these  transit  rights  found  their  justification  in  the  fact 
that  the  effective  exercise  of  its  territorial  sovereignty  over  the  two  enclaves  was 
impossible  in  the  absence  of  such  rights.  This  argument,  which  proceeded  from 
the  assumption  that  the  existence  of  a  custom  can  be  established  by  proving  its 
necessity  instead  of  an  opinio  juris,1  was  not,  however,  examined  by  the  Court,2 
and  it  is  by  no  means  certain  that  it  would  have  been  accepted.  It  is  uncertain, 
moreover,  whether  the  ‘necessity’  which  was  invoked  to  justify  a  right  of  access 
of  the  mother  country  to  its  territorial  enclaves  would  exist  to  the  same  degree 
for  land-locked  States  seeking  access  to  and  from  the  sea.3 

There  is  yet  another  argument  that  could  be  borrowed  from  the  Right  of 
Passage  case.  To  establish  the  existence  of  the  right  of  passage  claimed  by  it, 
Portugal  had  contended  that  the  principal  legal  systems  of  the  world  allow  the 
owners  of  real  property  to  claim  a  right  of  ‘way  of  necessity’  across  the  property 
of  their  neighbours  if  they  are  unable  to  gain  access  to  their  estate  in  any  other 
manner.4  Invoking  this  rule  as  a  general  principle  of  law  recognized  by  civilized 
nations  pursuant  to  Article  38  (1)  (c)  of  the  Statute  of  the  International  Court  of 
Justice,  Portugal  had  argued  that  the  mother  country  has  a  right  of  access  to 
those  parts  of  its  national  territory  which  are  completely  surrounded  by  the 
territory  of  one  or  several  other  States.  As  the  Court  found  it  unnecessary  to 
examine  this  argument,  the  latter’s  value  is  difficult  to  assess.  It  should  be 
stressed,  however,  that  even  if  the  Court  had  accepted  the  argument,  it  would 
remain  uncertain  whether  the  alleged  ‘way  of  necessity’  rule  also  covers  the 
situation  of  land-locked  States:  indeed,  while  Portugal  was  concerned  with 
securing  access  to  part  of  its  own  territory,  the  issue  to  be  considered  here  relates 
to  the  access  of  land-locked  States  to  and  from  the  sea. 

The  above  considerations  show  that  on  the  level  of  customary  international 
law  the  rights  of  land-locked  States  in  matters  of  transit  and  of  access  to  maritime 
transit  ports  are  uncertain. 

1  See  Final  Submissions  of  Portugal  of  6  October  1959, I.C.J.  Reports,  i960,  at  pp.  10  and  11 ; 
Pleadings,  vol.  2,  pp.  540,  558-9,  vol.  4,  p.  509,  and  vol.  5,  pp.  25  et  seqq.  On  the  Right  of  Passage 
case  and  on  rights  of  passage  in  the  case  of  enclaves  generally  see  F.  Krenz,  op.  cit.  (above,  p.  78 
n.  3);  C.  d’Olivier  Farran,  ‘International  Enclaves  and  the  Question  of  State  Servitudes’,  Inter¬ 
national  and  Comparative  Law  Quarterly,  4  (1955),  pp.  294-307. 

2  A  somewhat  similar  argument  may  be  that  which  was  put  forward  by  Denmark  and  the 
Netherlands  in  the  North  Sea  Continental  Shelf  cases  ( Federal  Republic  of  Germany  v.  Denmark / 
Netherlands).  The  two  countries  contended  that  the  principle  of  equidistance  was  a  necessary 
corollary,  in  the  field  of  delimitation,  of  the  continental  shelf  concept.  This  argument  was  rejected 
by  the  Court:  see  I.C.jf.  Reports,  1969,  p.  3  at  pp.  28-32. 

3  F.  Krenz,  op.  cit.  (above,  p.  78  n.  3),  p.  80. 

4  See  Final  Submissions  of  Portugal  of  6  October  1959,  I.C.jf.  Reports,  i960,  at  pp.  11-12; 
Pleadings,  vol.  1,  pp.  628-9,  vol.  2,  pp.  543-8,  vol.  4,  pp.  516-31,  vol.  5,  p.  38;  and  M.  Rheinstein’s 
study  on  ‘ways  of  necessity’,  ibid.,  vol.  1,  pp.  714-27. 
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IV.  The  Access  of  Land-Locked  States  to  and  from  the  Sea: 
Conventional  International  Law 


i.  Introduction 

Since  the  end  of  the  First  World  War,  the  land-locked  States  have  repeatedly 
attempted  to  obtain  conventional  recognition  of  rights  of  transit  and  of  use  of 
maritime  ports  for  purposes  of  access  to  and  from  the  sea.  One  of  these  attempts 
took  place  in  the  context  of  the  (First)  Geneva  Conference  on  the  Law  of  the 
Sea  of  1958.  In  a  preparatory  meeting,  the  group  of  land-locked  States  had 
adopted  a  set  of  seven  principles  which  in  its  opinion  summarized  the  rules  which 
ought  to  govern  the  question.  The  Seven  Principles,  sometimes  referred  to  as 
the  Magna  Carta  of  the  land-locked  States,  were  subsequently  tabled  before 
the  Conference.1  Principles  IV  to  VI  of  this  document  are  of  particular  interest. 
Principle  IV  states  that  in  maritime  transit  ports  land-locked  countries  are 
entitled  to  either  most-favoured-nation  or  national  treatment,  whichever  is  more 
favourable  to  them.2  Principles  V  to  VII  outline  the  essence  of  the  rights  of 
transit  enabling  the  land-locked  States  to  obtain  effective  access  to  the  sea. 
Principle  V  provides  that  there  shall  be  freedom  of  transit  for  persons  and  goods 
to  and  from  the  sea  by  all  means  of  transport  and  communication;  such  transit, 
which  is  subject  to  existing  conventions  or  to  the  special  agreements  which  may 
be  concluded  in  the  future,3  cannot  be  made  conditional  on  the  payment  of 
customs  duties,  charges  or  taxes  except  for  specific  services  rendered.4  According 
to  Principle  VI,  the  transit  State  shall  retain  full  jurisdiction  over  the  means 
of  communication  used  and  over  everything  related  to  the  facilities  granted; 
it  shall  also  be  entitled  to  take  the  ‘indispensable’  measures 

to  insure  that  the  exercise  of  the  right  of  free  access  to  the  sea  shall  in  no  way  infringe 
on  its  legitimate  interests  of  any  kind,  especially  with  regard  to  security  and  public 
health. 

Unfortunately  for  the  land-locked  States,  only  a  small  part  of  the  principles 

1  Document  A/CONF.  13/C.  5/L.  1,  Annex  7,  reprinted  in  [First]  United  Nations  Conference 
on  the  Law  of  the  Sea,  Official  Documents,  vol.  7,  pp.  78-9. 

2  No  doubt  this  principle  was  considered  a  lex  specialis  in  relation  to  Principle  III  which 
provided  that  the  transit  trade  of  land-locked  States  in  internal  waters — of  which  the  waters  of 
maritime  transit  ports  form  part — was  entitled  to  most-favoured-nation  treatment  only. 

3  This  is  confirmed  by  Principle  VI I  in  the  following  terms:  ‘The  provisions  codifying  the 
principles  which  govern  the  right  of  free  access  to  the  sea  of  land-locked  States  shall  in  no  way 
abrogate  existing  agreements  between  two  or  more  contracting  Parties  concerning  the  problem 
which  will  be  the  object  of  the  codification  envisaged,  nor  shall  they  raise  an  obstacle  as  regards 
the  conclusion  of  such  agreements  in  the  future,  provided  that  the  latter  do  not  establish  a  regime 
which  is  less  favourable  than  or  opposed  to  the  above  mentioned  provisions.’  For  a  somewhat 
similar  clause  cf.  Article  132  of  the  I.C.N.T. 

4  This  clause  shows  that  there  is  a  close  analogy  between  the  right  of  transit  of  land-locked 
States  for  purposes  of  access  to  and  from  the  sea  and  the  right  of  innocent  passage  through  the 
territorial  sea.  Indeed,  Article  18  of  the  1958  Geneva  Convention  on  the  Territorial  Sea  and  the 
Contiguous  Zone  contains  language  similar  to  that  of  Principle  V  when  it  says :  T .  No  charge  may 
be  levied  upon  foreign  ships  by  reason  only  of  their  passage  through  the  territorial  sea.  2.  Charges 
may  be  levied  upon  a  foreign  ship  passing  through  the  territorial  sea  as  payment  only  for  specific 
services  rendered  to  the  ship.  These  charges  shall  be  levied  without  discrimination.’  This 
similarity  between  the  transit  trade  of  land-locked  States  and  the  innocent  passage  of  foreign 
vessels  through  the  territorial  sea  is  emphasized  by  A.  Rubin,  loc.  cit.  (above,  p.  77  n.  2),  p.  45. 
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just  described  found  acceptance  at  the  1958  Conference,  as  is  shown  by  Article  3 
of  the  Geneva  Convention  on  the  High  Seas  which  reads  as  follows: 

i*  In  order  to  enjoy  freedom  of  the  seas  on  equal  terms  with  coastal  States,  States 
having  no  seacoast  should  have  free  access  to  the  sea.  To  this  end  States  situated 
between  the  sea  and  a  State  having  no  seacoast  shall  by  common  agreement  with  the 
latter  and  in  conformity  with  existing  international  conventions  accord : 

(a)  to  the  State  having  no  seacoast,  on  a  basis  of  reciprocity,  free  transit  through 
their  territory  and 

(b)  to  ships  flying  the  flag  of  that  State  treatment  equal  to  that  accorded  to  their  own 
ships,  or  the  ships  of  any  other  States,  as  regards  access  to  seaports  and  the  use  of 
such  ports. 

2.  States  situated  between  the  sea  and  a  State  having  no  seacoast  shall  settle,  by 
mutual  agreement  with  the  latter,  and  taking  into  account  the  rights  of  the  coastal 
State  or  State  of  transit  and  the  special  conditions  of  the  State  having  no  seacoast,  all 
matters  relating  to  freedom  of  transit  and  equal  treatment  in  ports,  in  case  such  States 
are  not  already  parties  to  existing  international  conventions. 

The  issues  covered  by  this  article  also  form  the  object  of  a  number  of  bilateral 
and  multilateral  conventions  which  were  concluded  both  before  and  after 
1958. 1  The  principal  multilateral  instruments  dealing  with  these  issues  are:  (i) 
the  Geneva  Statute  on  the  International  Regime  of  Maritime  Ports  of  9  Decem¬ 
ber  1923  ;2  (ii)  the  New  York  Convention  on  Transit  Trade  of  Land-Locked 
States  of  8  July  1965  ;3  and  (iii)  the  Barcelona  Statute  on  Freedom  of  Transit  of 
20  April  1 92 1. 4  These  three  texts  will  now  be  briefly  considered  and  contrasted 
with  the  above-quoted  Article  3  of  the  Geneva  Convention  on  the  High  Seas. 

As  far  as  maritime  ports  are  concerned,  Article  3  of  the  High  Seas  Convention 
partly  reflects  the  rules  contained  in  the  1923  Geneva  Statute  on  the  International 
Regime  of  Maritime  Ports.5  Under  Article  2  of  the  Geneva  Statute,  which  applies 

A  further  analogy  could  be  established  between  the  transit  rights  of  land-locked  States  and  the 
‘existing  rights  and  .  .  .  other  legitimate  interests’ — including  the  rights  of  navigation  and  of 
overflight — which  have  been  traditionally  exercised  in  the  archipelagic  waters  of  one  State  by 
another,  immediately  adjacent  neighbouring  State  whose  main  territory  is  separated  from  another 
part  of  its  territory  by  archipelagic  waters  of  the  first  State  (Article  47  (7)  of  the  I.C.N.T.). 

1  For  a  list  of  bi-  and  multilateral  treaties  see  United  Nations  Document  TD/TRANSIT/6,  of 
15  June  1965.  A  more  recent  list  of  multilateral  treaties  can  be  found  in  United  Nations  Docu¬ 
ment  A/10203  of  27  August  1975,  pp.  40-1,  and  the  texts  of  some  of  these  treaties  are  reprinted 
in  Schroder,  op.  cit.  (above,  p.  77  n.  2),  pp.  41  et  seqq.  See  further  Delupis,  ‘Land-Locked 
States  and  the  Law  of  the  Sea’,  loc.  cit.  (above,  p.  77  n.  2),  pp.  103-8. 

2  See  the  reference  given  above,  p.  72  n.  4. 

3  United  Nations  Treaty  Series,  vol.  597,  p.  42. 

4  League  of  Nations  Treaty  Series,  vol.  7,  p.  27.  There  are  other  multilateral  conventions  dealing 
with  general  rights  of  transit  or  with  certain  aspects  thereof:  the  Barcelona  Statute  on  the  Regime 
of  Navigable  Waterways,  of  20  April  1921,  ibid.,  p.  51 ;  the  Geneva  Statute  on  the  International 
Regime  of  Railways,  of  9  December  1923,  ibid.,  vol.  47,  p.  70;  and  the  Geneva  Convention  on  the 
Transmission  in  Transit  of  Electric  Power,  of  9  December  1923,  ibid.,  vol.  58,  p.  315.  Cf.  also 
the  General  Agreement  on  Tariffs  and  Trade  (G.A.T.T.)  mentioned  above  (p.  78  n.  1),  and  the 
Customs  Convention  on  the  International  Transport  of  Goods  Under  Cover  of  T.I.R.  Carnets 
(T.I.R.  Convention),  of  14  November  1975. 

5  For  commentaries  on  the  Geneva  Statute  see  De  Visscher,  op.  cit.  (above,  p.  72  n.  4),  pp. 
104-16;  R.  Laun,  ‘Le  regime  international  des  ports’,  Recueil  des  corns,  15  (1926-V),  pp.  5-141. 
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to  the  use  of  maritime  ports  generally  and  is  not  limited  to  vessels  of  land-locked 
States,  the  ships  of  one  Contracting  Party  shall  enjoy  either  national  or  most¬ 
favoured-nation  treatment  in  the  maritime  ports  of  any  other  Contracting 
Party,  whichever  treatment  is  more  favourable  to  them.1  The  article  adds  that 
this  regime  is  applicable  subject  to  the  condition  of  reciprocity,  but  paragraph  4 
of  the  Protocol  of  Signature  appended  to  the  1923  Statute  specifies  that  the 
requirement  of  reciprocity  is  waived  for  Contracting  Parties  which  have  no 
maritime  ports.2  This  waiver  was  adopted  largely  for  the  benefit  of  the  land¬ 
locked  States  which,  as  a  rule,  lack  maritime  ports  and  hence  have  no  reciprocity 
to  offer.3  The  drafters  of  the  1958  High  Seas  Convention  went  even  further  than 
those  of  the  Geneva  Statute,  for  Article  3  of  that  Convention  makes  no  mention 
whatever  of  reciprocity  in  connection  with  the  use  of  maritime  transit  ports  by 
vessels  of  land-locked  States. 

By  contrast,  both  Article  3  of  the  1958  High  Seas  Convention  and  Article  15 
of  the  1965  New  York  Convention  on  Transit  Trade  of  Land-Locked  States 
formulate  a  requirement  of  reciprocity  in  relation  to  the  transit  of  land-locked 
countries  to  and  from  the  sea.  In  addition,  although  the  1921  Barcelona  Statute 
on  Freedom  of  Transit  does  not  expressly  mention  it,  there  can  be  little  doubt 
that  a  condition  of  reciprocity  is  implicit  in  that  instrument  as  well,  in  the  sense 
that  a  violation  of  the  Barcelona  Statute  by  one  Contracting  Party  might  ulti¬ 
mately  enable  the  injured  Party  to  deny  the  first  Party  any  right  of  transit  through 
its  territory  by  way  of  reprisal.4  It  should  be  noted,  though,  that  the  Barcelona 
Statute  differs  in  scope  from  Article  3  of  the  High  Seas  Convention  as  well  as 
from  the  1965  New  York  Convention.  The  Barcelona  Statute,  on  the  one  hand, 
institutes  a  general  freedom  of  transit  and  applies  to  the  carriage  of  persons  or 
goods,  by  rail  or  waterway,  from  one  country  to  another  via  the  territory  of  one 
or  several  third  States,  irrespective  of  whether  or  not  the  operation  concerns 
land-locked  States  and  their  access  to  and  from  the  sea;  Article  3  of  the  Con¬ 
vention  on  the  High  Seas  and  the  New  York  Convention  of  1965,  on  the  other 
hand,  are  strictly  confined  to  regulating  the  transit  trade  of  land-locked.  States 
to  and  from  the  sea.  Accordingly,  a  fundamental  distinction  must  be  drawn 
between  the  question  of  freedom  of  transit  in  general  and  the  problem  of  transit 

1  This  Article  reads  as  follows: 

Subject  to  the  principle  of  reciprocity  .  .  .  ,  every  Contracting  State  undertakes  to  grant  the 
vessels  of  every  other  Contracting  State  equality  of  treatment  with  its  own  vessels,  or  those  of 
any  other  State  whatsoever,  in  the  maritime  ports  situated  under  its  sovereignty  or  authority, 
as  regards  freedom  of  access  to  the  port,  the  use  of  the  port,  and  the  full  enjoyment  of  the  bene¬ 
fits  as  regards  navigation  and  commercial  operations  which  it  affords  to  vessels,  their  cargoes  and 
passengers. 

The  equality  of  treatment  thus  established  shall  cover  facilities  of  all  kinds,  such  as  allocation 
of  berths,  loading  and  unloading  facilities,  as  well  as  dues  and  charges  of  all  kinds  levied  in  the 
name  or  for  the  account  of  the  Government,  public  authorities,  concessionaries  or  undertakings 
of  any  kind. 

2  Paragraph  4  provides:  ‘It  is  understood  that  the  condition  of  reciprocity  laid  down  in  Article  2 
of  the  Statute  on  the  International  Regime  of  Maritime  Ports  shall  not  exclude  from  the  benefits 
of  the  said  Statute  Contracting  States  which  have  no  maritime  ports  .  .  .’ 

3  See,  however,  the  observations  made  below,  p.  91  nn.  1  and  2. 

4  Cf.  the  rules  of  Article  60  of  the  Vienna  Convention  on  the  Law  of  Treaties,  of  23  May  1969. 
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of  land-locked  States  to  and  from  the  sea.  This  distinction  will  be  reverted  to 
later  on.1 

A  comparison  between  Article  3  of  the  High  Seas  Convention  and  the  Seven 
Principles  formulated  by  the  group  of  land-locked  States  prior  to  the  1958 
Geneva  Conference  on  the  Law  of  the  Sea  reveals  three  basic  differences: 
(i)  contrary  to  the  claims  formulated  by  the  land-locked  States  in  their  Seven 
Principles,  neither  the  free  transit  nor  the  combined  most-favoured-nation/ 
national  treatment  in  maritime  transit  ports  provided  for  by  Article  3  amount  to 
self-executing  and  enforceable  rights,  for  they  acquire  these  characteristics  only 
once  the  transit  States  concerned  have  given  their  consent,  in  particular  through 
the  conclusion  of  special  bilateral,  sub-regional,  or  regional  agreements;  (ii) 
Article  3  of  the  High  Seas  Convention,  moreover,  prescribes  that  such  special 
agreements  shall  provide  for  reciprocity,  and  a  similar  clause  can  be  found  in 
Article  15  of  the  1965  New  York  Convention  on  Transit  Trade  of  Land-Locked 
States;  (iii)  while  the  Seven  Principles  put  forward  in  1958  by  the  group  of  land¬ 
locked  States  expressly  stated  that  the  freedom  of  transit  to  and  from  the  sea  was 
to  extend  to  all  means  of  transport  and  communication,  Article  3  of  the  High 
Seas  Convention  remains  silent  on  this  point.  This  raises  the  question  of  whether 
the  freedom  of  transit  of  land-locked  countries  also  covers  means  of  transport 
such  as  pipelines,  gaslines,  conductors  for  the  transmission  of  electric  power  and, 
most  importantly,  aircraft. 

The  three  points  enumerated  above  will  now  be  considered  at  some  length. 
Additional  remarks  will  be  made  on  the  question  of  whether  the  rights  granted  to 
land-locked  States  in  matters  of  transit  and  of  use  of  maritime  transit  ports 
should  be  excluded  from  the  operation  of  most-favoured-nation  clauses. 

2.  The  requirement  of  special  agreements  in  matters  of  transit  and  of  use  of  maritime 
transit  ports 

In  the  course  of  the  Third  United  Nations  Conference  on  the  Law  of  the  Sea, 
some  coastal  States  have  insisted  that  the  requirement  of  special  agreements  in 
matters  of  transit  trade  of  land-locked  countries  should  be  maintained  in  any 
future  law  of  the  sea  convention.  They  have  added  that  the  same  requirement 
should  apply  to  the  access  to,  and  use  of,  maritime  transit  ports.  This  attitude  is 
based  on  four  main  arguments. 

The  first  argument  is  that  although  the  freedoms  of  the  seas  benefit  both 
coastal  and  non-coastal  States,  their  effects  should  be  strictly  confined  to  mari¬ 
time  space.  This  means  that,  whatever  obstacles  there  may  be  on  land  to  prevent 
land-locked  States  from  effectively  partaking  of  the  freedoms  of  the  seas,  the 
removal  of  these  obstacles  is  a  matter  which  remains  outside  the  realm  of  the  law 
of  the  sea  and  should  thus  form  the  object  of  special  agreements.  The  obvious 
reply  to  this  argument  is  that  there  would  be  little  point  in  extending  the  freedoms 
of  the  seas  to  the  land-locked  States  if  these  freedoms  could  be  indirectly  with¬ 
held  by  making  their  access  to  and  from  the  sea  dependent  on  the  conclusion  of 
particular  agreements,  that  is,  on  the  consent  of  the  transit  States. 

1  See  below,  pp.  88  et  seqq. 
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According  to  a  second  argument,  which  is  rooted  in  the  centuries-old  antagon¬ 
ism  between  the  postulate  of  absolute  territorial  sovereignty  and  the  need  for 
freedom  of  trade  and  communications,1  the  recognition  of  self-executing  and 
enforceable  rights  in  matters  of  transit  and  of  use  of  maritime  transit  ports  for 
land-locked  States  would  be  incompatible  with  the  territorial  sovereignty  of  the 
transit  State  because  this  sovereignty  is  absolute  in  character.  This  argument, 
which  has  been  emphasized  by  some  developing  coastal  transit  countries,2  is 
contradictory:  if  territorial  sovereignty  really  had  the  absolute  character  which  is 
being  ascribed  to  it,  no  one,  not  even  the  State  whose  sovereignty  is  involved, 
could  consent  to  any  limitation  thereto.  The  truth  of  the  matter  is  that  territorial 
sovereignty  is  of  a  relative  nature,  for  it  is  subject  to,  and  limited  by,  the  rules  of 
international  law.  This  being  the  situation,  one  wonders  why  limitations  of  the 
transit  State’s  territorial  sovereignty  which  are  agreed  upon  bilaterally  or  region¬ 
ally  should  be  permissible,  as  seems  to  be  implied  in  the  argument,  while  similar 
limitations  formulated  in  general  multilateral  treaties  such  as  a  future  law  of  the 
sea  convention  would  be  considered  impossible.  In  fact,  limitations  of  territorial 
sovereignty  can  result  from  any  kind  of  international  agreement  and  even  from 
rules  of  customary  international  law.  The  latter  point  can  be  illustrated  by  an 
example  pertaining  to  the  legal  status  of  the  territorial  sea:  international  custom, 
as  well  as  the  relevant  Geneva  Convention,  prescribes  that  notwithstanding  the 
sovereignty  exercised  by  the  coastal  State  over  its  territorial  sea,  that  State  must 
tolerate  the  innocent  passage  of  foreign  vessels.3  This  example  shows  that 
territorial  sovereignty  is  not  absolute  and  that  no  legal  consideration  would 
prevent  the  makers  of  a  future  law  of  the  sea  convention  from  enjoining  transit 
States  to  tolerate  the  transit  trade  of  their  land-locked  neighbours  across  their 
territory. 

A  third  argument  which  has  been  raised  against  the  recognition,  in  a  new  law 
of  the  sea  convention,  of  self-executing  and  enforceable  rights  of  transit  and  of 
access  to  maritime  transit  ports  in  favour  of  the  land-locked  States  is  that  such 
a  recognition  would  bring  about  a  factual  and  legal  inequality  between  transit 
States  and  other  countries:  the  transit  States,  which  by  a  geographical  hazard 
are  located  between  land-locked  countries  and  the  sea,  would  have  to  accept 
restrictions  of  their  territorial  sovereignty  which  the  States  having  no  land¬ 
locked  neighbours  would  not  have  to  concede.  This  is,  of  course,  quite  true,  but 
geographical  circumstances  have  often  resulted  in  similar  or  even  more  startling 
inequalities,  particularly  in  the  field  of  the  law  of  the  sea.  Some  countries,  for 
instance,  have  but  a  small  continental  shelf  because  their  coasts  drop  abruptly 
into  the  sea,  because  their  coastlines  are  short  or  because  their  shores  are  located 
in  the  close  vicinity  of  those  of  other  States,  while  other  countries  are  endowed 
with  very  extensive  shelves.  Another  example  is  provided  by  the  regime  of 

1  On  the  antinomy  between  these  two  postulates  see  De  Visscher,  op.  cit.  (above,  p.  72  n.  4), 
pp.  6  et  seqq. 

2  Cf.  the  statement  made  on  15  September  1976  in  the  Second  Committee  by  the  leader  of  the 
Pakistan  Delegation  to  the  Third  United  Nations  Conference  on  the  Law  of  the  Sea,  pp.  6-8 
(mimeographed). 

3  Article  14  (x)  of  the  Geneva  Convention  on  the  Territorial  Sea  and  the  Contiguous  Zone. 
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innocent  passage:  some  States  are  entitled  to  suspend  temporarily  the  right  of 
innocent  passage  for  security  reasons  anywhere  in  their  territorial  sea,  whereas 
other  States  are  prevented  from  doing  so  in  certain  areas  thereof  because  these 
areas  happen  to  form  part  of  a  strait  used  for  international  navigation  (Article  16 
(3)  and  (4)  °f  the  1958  Geneva  Convention  on  the  Territorial  Sea  and  the 
Contiguous  Zone1).  Finally,  reference  should  be  made  to  the  basic  inequality 
between  coastal  and  land-locked  States  in  matters  of  maritime  jurisdiction 
generally:  while  the  former  are  endowed  with  a  territorial  sea  and,  in  most  cases, 
with  a  continental  shelf,  the  latter  are,  and  in  all  likelihood  will  for  ever  remain, 
deprived  of  these  attributes.  In  view  of  all  these  inequalities  tolerated  by  the 
existing  law  of  the  sea,  it  would  surely  be  unreasonable  to  deny  rights  of  transit 
and  of  use  of  maritime  transit  ports  to  land-locked  States  merely  because  the 
duties  corresponding  to  these  rights  would  weigh  on  certain  coastal  States  only 
and  not  on  others.  It  must  be  borne  in  mind,  moreover,  that  transit  traffic  and 
traffic  in  maritime  ports  are  extremely  profitable  for  the  transit  State.  One  could 
even  argue,  therefore,  that  in  reality  the  duties  imposed  on  transit  States  benefit 
the  latters’  economy  and  that  it  is  the  non-transit  States  which  could  complain 
of  discrimination  because  they  have  no  land-locked  neighbours  and  can  hence 
derive  no  profit  from  their  transit  trade. 

The  fourth  and  final  argument  raised  against  the  recognition,  in  favour  of  land¬ 
locked  States,  of  self-executing  and  enforceable  rights  of  transit  and  of  use  of 
maritime  transit  ports  is  that  each  relationship  between  a  land-locked  State  and 
its  neighbours  calls  for  an  individual  regime  which  takes  into  account  the  pre¬ 
vailing  geographical  and  other  circumstances.  These  circumstances  being  diff¬ 
erent  from  case  to  case  (so  runs  the  argument),  any  provision  concerning  rights 
of  transit  and  of  use  of  maritime  ports  inserted  in  a  comprehensive  new  con¬ 
vention  on  the  law  of  the  sea  would  necessarily  be  very  vague  and  general  in 
character  and  hence  be  largely  devoid  of  normative  force.  However,  the  very 
existence  of  a  general  multilateral  treaty  in  this  field — -the  1965  New  York 
Convention  on  Transit  Trade  of  Land-Locked  States — demonstrates  that  this 
argument  is  partly  unfounded,  for  that  Convention  offers  specific  solutions  for 
many  of  the  problems  which  arise  in  connection  with  the  transit  trade  of  land¬ 
locked  countries,  in  particular  for  the  question  of  how  to  protect  the  rights  and 
interests  of  the  transit  State.2  The  often-criticized  New  York  Convention  thus 
has  at  least  one  virtue :  that  of  showing  that  certain  self-executing  and  enforce¬ 
able  rules  on  transit  rights  for  land-locked  States  can  be  formulated  in  the  frame¬ 
work  of  a  multilateral  convention  which  is  intended  to  be  universal  in  scope. 

1  Article  16  (3)  and  (4)  runs  as  follows: 

3.  Subject  to  the  provisions  of  paragraph  4,  the  coastal  State  may,  without  discrimination 
amongst  foreign  ships,  suspend  temporarily  in  specified  areas  of  its  territorial  sea  the  innocent 
passage  of  foreign  ships  if  such  suspension  is  essential  for  the  protection  of  its  security.  Such 
suspension  shall  take  effect  after  having  been  duly  published. 

4.  There  shall  be  no  suspension  of  the  innocent  passage  of  foreign  ships  through  straits 
which  are  used  for  international  navigation  between  one  part  of  the  high  seas  and  another  part 
of  the  high  seas  or  the  territorial  sea  of  a  foreign  State. 

2  See  in  particular  Articles  3  (3),  11,  and  12  to  14. 
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This  is  not  to  say  that  such  a  general  convention  could  deal  exhaustively  with 
the  situation  of  each  and  every  land-locked  State.  Thus  the  land-locked  States 
would  no  doubt  be  well  advised  to  concede  that  certain  matters,  especially  those 
reserved  to  special  agreements  by  the  New  York  Convention  itself  (the  rules 
governing  the  use  of  means  of  transport,  the  conditions  for  the  storage  of  goods 
in  transit,  the  creation  of  free  zones  or  other  customs  facilities  on  the  territory  of 
the  transit  State1),  will  always  call  for  solutions  on  a  case-to-case  basis  and, 
hence,  for  special  agreements.  The  future  law  of  the  sea  convention  should, 
however,  make  it  crystal  clear  that  the  very  existence  of  rights  of  transit  and  of 
use  of  maritime  transit  ports  in  favour  of  land-locked  States  can  no  longer  be 
made  dependent  exclusively  on  the  conclusion  of  such  special  agreements,  i.e.  on 
the  consent  of  the  transit  State.  This  point  is  vital  for  the  land-locked  States,  for 
the  latter,  taken  individually,  have  a  weak  bargaining  position  in  any  negotiation 
leading  towards  a  special  agreement,  because  most  of  them  are  small  countries, 
because  transit  rights  and  rights  in  maritime  transit  ports  are  something  they 
want  very  badly  and  because  they  have  no  reciprocity  to  offer.  Failing  any  clear 
recognition  of  the  existence  of  such  rights  independently  of  the  transit  States’ 
consent,  the  land-locked  countries  could  thus  be  forced  to  pay  for  their  rights 
with  concessions  which  are  unrelated  to  the  question  of  access  to  the  sea,  for 
instance  by  granting  the  transit  State  a  general  freedom  of  transit  across  their 
territory  in  exchange  for  a  right  of  transit  which  is  strictly  limited  to  access  to  and 
from  the  sea,2  or,  to  cite  the  somewhat  grotesque  example  mentioned  by  the 
delegate  of  one  African  land-locked  country,  by  agreeing  to  vote  according  to  the 
instructions  of  the  transit  State  in  the  United  Nations  General  Assembly.  These 
examples  show  that  under  the  existing  rules,  which  call  for  the  consent  of  the 
transit  State,  the  transit  trade  of  the  land-locked  countries  is  largely  at  the  mercy 
of  that  State.  This  is  particularly  true  for  those  land-locked  countries  which  are 
surrounded  by  the  territory  of  a  single  coastal  transit  State3  and  which  will  have 
only  one  State  to  negotiate  with. 

The  requirements  of  an  objective  analysis  make  it  necessary  to  view  the 
questions  examined  in  this  study  from  the  standpoint  of  transit  States  as  well. 
The  latter  rightly  insist  that  the  recognition  of  rights  of  transit  and  of  use  of 
maritime  transit  ports  in  favour  of  land-locked  States  should  entail  duties  for 
these  States.  Indeed,  in  order  to  establish  an  equitable  balance  between  the 
postulate  of  freedom  of  transit  and  the  need  of  protecting  the  transit  State  and 
its  territory,  it  would  seem  essential  to  prescribe  that  in  exercising  its  rights,  the 
land-locked  State  shall  respect  the  laws  and  regulations  of  the  transit  or  port 
State,  particularly  as  regards  the  use  of  transportation  and  storage  facilities, 
public  health  and  safety,  the  transit  of  undesirable  persons  and  goods,  and 
national  security.  It  should  be  understood,  however,  that  the  transit  State  may 
not  use  its  powers  of  legislation  and  control  indiscriminately  and  abusively,  i.e.  in 

1  Cf.  Articles  2  (2),  6  and  8. 

2  See  below,  p.  go. 

3  As  pointed  out  above  at  p.  74  n.  2,  this  is  the  situation  faced  by  Lesotho,  San  Marino  and 
the  Vatican  City.  It  is  mainly  Lesotho  which  appears  to  have  problems,  surrounded  as  it  is  bv 
the  territory  of  South  Africa. 
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a  manner  which  could  deprive  the  rights  granted  to  the  land-locked  States  of 
most  or  all  of  their  substance.  A  rule  prescribing  that  for  reasons  of  national 
security  or  of  public  health,  all  goods  in  transit  to  or  from  a  land-locked  State 
require  a  transit  permit  which  can  be  granted  or  denied  at  the  discretion  of  the 
transit  State,  for  instance,  would  be  clearly  abusive. 

There  is  yet  another  point  which  should  be  examined  when  considering  the 
protection  of  the  transit  State.  The  transit  traffic  of  land-locked  States  may  lay 
a  considerable  financial  burden  on  transit  States,  for  the  facilities  existing  on  the 
latters’  territory  (roads,  railways,  navigation  channels,  docks,  etc.)  may  be 
inadequate,  or  their  maintenance  may  prove  to  be  particularly  onerous.  In  such 
cases,  land-locked  States  should  be  bound  to  participate  in  the  financing, 
construction  and  maintenance  of  such  facilities. 

The  foregoing  analysis  suggests  than  an  acceptable  solution  of  the  problems 
examined  here  could  be  worked  out  along  the  following  lines:  (i)  land-locked 
States  should  have  a  right  of  free  access  to  and  from  the  sea  so  as  to  be  able  to 
exercise  effectively  the  rights  and  freedoms  attributed  to  them  by  the  inter¬ 
national  law  of  the  sea;  (ii)  to  this  end,  they  should  be  granted  rights  of  transit 
across  the  territory  of  transit  States,  and  vessels  flying  their  flag  should  enjoy  a 
preferential  status  in  maritime  transit  ports,  or  at  least  combined  national  and 
most-favoured-nation  treatment;  (iii)  the  land-locked  States  making  use  of 
transit  and  port  facilities  should  participate  in  the  financing,  construction  and 
maintenance  of  the  said  facilities ;  (iv)  certain  modalities  of  the  rights  attributed 
to  the  land-locked  States  may  require  elaboration  in  special  bilateral,  sub¬ 
regional  or  regional  agreements;  (v)  the  exercise  of  these  rights  should  be  subject 
to  the  legislation  and  control  of  the  transit  State,  on  the  condition  that  that  State 
may  not  use  its  powers  indiscriminately,  i.e.  in  a  manner  which  could  practically 
nullify  the  basic  rights  guaranteed  to  the  land-locked  countries;1  (vi)  if  the  transit 
State  refuses  to  enter  into  the  special  agreements  which  are  necessary,  or  if  it 
makes  their  conclusion  dependent  on  unreasonable  conditions,2  the  land-locked 
State  concerned  should  be  able  to  make  the  issue  the  object  of  an  international 
claim. 

3.  The  requirement  of  reciprocity  in  matters  of  transit 

As  explained  earlier,  Article  3  of  the  Geneva  Convention  on  the  High  Seas 
makes  the  recognition  of  transit  rights  of  land-locked  States  dependent  upon  the 
conclusion  of  special  agreements  with  the  transit  State.  This  implies  that  transit 

1  In  connection  with  the  right  of  innocent  passage  of  foreign  vessels  through  the  territorial  sea, 
Article  24  (1)  (a)  of  the  I.C.N.T.  provides  that  when  the  coastal  State  applies  the  laws  and  regu¬ 
lations  made  by  it  in  accordance  with  the  future  law  of  the  sea  convention,  it  shall  not  ‘[ijmpose 
requirements  on  foreign  ships  which  have  the  practical  effect  of  denying  or  impairing  the  right  of 
innocent  passage’.  The  analogy  between  the  right  of  innocent  passage  and  the  right  of  transit  of 
land-locked  States,  mentioned  at  p.  80  n.  4,  would  seem  to  warrant  the  inclusion,  in  Part  X  of  the 
I.C.N.T.  (Right  of  Access  of  Land-Locked  States  to  and  from  the  Sea  and  Freedom  of  Transit), 
of  a  clause  similar  to  Article  24  (1)  (a). 

2  It  would,  for  instance,  be  unreasonable  for  a  transit  State  to  claim  from  its  land-locked 
neighbours  a  general  freedom  of  transit  through  the  latters’  territory  in  exchange  for  rights  of 
transit  which  would  be  strictly  limited  to  access  to  and  from  the  sea. 
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will,  in  the  last  analysis,  depend  on  the  goodwill  of  the  transit  State.  In  addition, 
Article  3  of  the  High  Seas  Convention  partly  predetermines  the  content  of  the 
special  agreements  to  be  concluded  by  prescribing  that  transit  rights  for  the 
purpose  of  access  to  and  from  the  sea  are  to  be  accorded  to  land-locked  countries 
‘on  a  basis  of  reciprocity’.  A  similar  clause  was  inserted  in  the  1965  New  York 
Convention  on  Transit  Trade  of  Land-Locked  States  (Article  15).1  As  has  been 
shown  above,  the  condition  of  reciprocity  is  also  inherent  in  the  1921  Barcelona 
Statute  on  Freedom  of  Transit.2  It  must  be  remembered,  however,  that  a  basic 
difference  separates  that  Statute  from  the  Geneva  and  New  York  Conventions:3 
unlike  the  latter,  the  Barcelona  Statute  envisages  a  general  freedom  of  transit  for 
the  benefit  of  all  Contracting  Parties,  be  they  land-locked  or  not  and  regardless  of 
whether  transit  is  or  is  not  effected  in  connection  with  access  to  or  from  the  sea.4 
In  other  words,  any  Contracting  State,  be  it  a  coastal  or  a  land-locked  State,  is 
under  an  obligation  to  grant  freedom  of  transit  across  its  territory  to  any  other 
Contracting  Party,  irrespective  of  whether  that  Party  will  use  this  freedom  for 
the  specific  purpose  of  access  to  or  from  the  sea  or  with  a  view  to  communicating 
with  the  territory  of  a  third  State  without  seeking  such  access.  Naturally,  the 
obligation  is  imposed  subject  to  the  general  condition  of  reciprocity,5  and  this 
condition  also  applies  to  land-locked  States  which  are  Parties  to  the  Barcelona 
Statute.  Indeed,  the  land-locked  States,  being  endowed  with  land  territory  like 
any  other  country,  can  give  their  coastal  neighbours  the  same  general  freedom  of 
transit  as  they  enjoy  themselves  on  the  territory  of  those  neighbours  and,  hence, 
are  in  a  position  to  grant  reciprocity. 

The  above  description  can  be  illustrated  by  the  following  example:  Let  us 
assume  that  both  coastal  State  X  and  its  neighbour,  land-locked  State  Y,  are 
Parties  to  the  Barcelona  Statute.  Under  the  provisions  of  that  Statute,  State  X  is 
obliged  to  grant  a  general  freedom  of  transit  to  land-locked  country  Y  (and  to  all 
the  other  Contracting  Parties  as  well).  This  means  that  goods  may  have  free 
transit  across  the  territory  of  coastal  State  X  not  only  if  they  originate  in  State  Y 
and  are  destined  to  be  shipped  overseas  from  a  port  of  X  or  are  sent  to  State  Y 
from  that  port,  but  also  if  the  point  of  departure  or  the  final  destination  of  the 
goods  is  located  in  a  third  State  Z.  Conversely,  land-locked  State  Y  is  bound  to 
allow  the  free  transit  across  its  territory  of  goods  which  originate  from  country  X 
or  are  destined  for  that  country.  It  follows  that  under  the  Barcelona  Statute,  the 
land-locked  State  country  Y  in  our  example — is  in  a  position  to  grant  reci- 

Article  15  reads.  The  provisions  of  this  Convention  shall  be  applied  on  a  basis  of  reciprocity.  * 

See  above,  p.  82.  3  gee  above,  pp.  82-3. 

4  Article  2.  This  freedom  is,  however,  limited  to  transit  by  rail  or  waterway.  For  these  two 
modes  of  transport  see  also  the  Geneva  Statute  on  the  International  Regime  of  Railways,  of  9 
December  1923  (see  above,  p.  81  n.  4),  especially  Articles  4  to  8,  19  to  22,  and  29  to  30,  and  the 
Barcelona  Statute  on  the  Regime  of  Navigable  Waterways,  of  20  April  1921  (ibid.).  As  far  as 
electric  conductors  are  concerned,  Article  1  of  the  Geneva  Convention  on  the  Transmission  in 
Transit  of  Electric  Power,  of  9  December  1923  (ibid.),  merely  calls  on  the  Contracting  Parties  to 
negotiate  agreements  for  ensuring  the  transmission  in  transit  of  electric  power  across  their  terri¬ 
tories.  The  T.I.R.  Convention  of  14  November  1975,  finally,  institutes  a  special  customs  regime 
for  international  road  transports  without,  however,  expressly  providing  for  a  right  of  transit  bv 
road. 

5  See  above,  p.  82  and  n.  4. 
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procity  to  its  coastal  partner  X,  for  it  is  a  general  freedom  of  transit  which  forms 
the  object  of  that  reciprocity  and  not  a  mere  freedom  of  transit  to  be  exercised 
for  the  purpose  of  access  to  or  from  the  sea.  In  conventions  instituting  a  general 
freedom  of  transit,  such  as  the  Barcelona  Statute,  it  is  thus  perfectly  appropriate 
to  insert  reciprocity  clauses,  for  these  clauses  are  equally  applicable  to  land¬ 
locked  States. 

By  contrast,  Article  3  of  the  Geneva  High  Seas  Convention  and  the  1965  New 
York  Convention  on  Transit  Trade  are  much  more  limited  in  scope,  being 
concerned  exclusively  with  the  transit  rights  exercised  by  land-locked  countries 
in  connection  with  their  access  to  and  from  the  sea.  In  this  narrower  context,  the 
reference  to  reciprocity  would  appear  to  be  meaningless.  The  natural  and 
ordinary  meaning  of  the  term  ‘reciprocity’  in  matters  of  transit  would  seem  to  be 
that  if  a  coastal  transit  State  gives  a  land-locked  country  access  to  and  from  the 
sea  by  granting  it  rights  of  transit,  that  country  has  to  concede  the  same  right  to 
the  coastal  transit  State.  This  is  absurd,  for  by  definition  a  land-locked  State 
lacks  a  sea-coast  and  hence  is  incapable  of  giving  anyone  access  to  the  sea. 
According  to  the  canons  of  treaty  interpretation,  it  is  not,  however,  to  be  assumed 
lightly  that  the  references  to  reciprocity  made  in  the  1958  and  1965  Conventions 
are  devoid  of  any  meaning.1  It  must  therefore  be  considered  whether  the  Con¬ 
tracting  Parties  intended  to  attach  a  special  meaning  to  these  references.  A 
possible  interpretation  of  the  term  ‘reciprocity’  as  used  in  the  two  Conventions 
would  be  that  in  exchange  for  transit  rights  obtained  by  it  for  purposes  of  access 
to  and  from  the  sea,  the  land-locked  country  is  bound  to  open  its  territory  to  the 
trade  of  the  transit  State,  so  as  to  enable  that  State  to  have  access  to  and  from  the 
sea  adjacent  to  the  territory  of  another  coastal  State. 

This  possible  interpretation  can  be  illustrated  by  the  following  hypothetical 
example:  It  is  assumed  that  by  virtue  of  the  1958  and  1965  Conventions,  goods 
are  permitted  to  travel  from  or  to  land-locked  State  Y  across  the  territory  of 
coastal  transit  State  X  for  the  purpose  of  being  shipped  overseas  from  a  port  of  X 
or  of  being  carried  from  that  port  to  country  Y.  Applied  to  this  situation,  the 
interpretation  of  the  term  ‘reciprocity’  suggested  above  would  imply  that  in 
return  for  the  freedom  granted  by  coastal  transit  State  X,  land-locked  State  Y 
must  allow  X’s  goods  to  transit  across  its  territory  as  long  as  these  goods  are 
destined  to  be  shipped  overseas  from  a  port  of  a  third  State  A,  or  from  that  port 
to  country  X.  This  exchange  of  concessions  would  not,  however,  amount  to 
strict  reciprocity  because  the  content  of  the  rights  mutually  granted  would 
differ.2  Indeed,  while  the  transit  right  attributed  to  State  Y,  which  has  no  sea- 

1  According  to  Article  32  of  the  Vienna  Convention  on  the  Law  of  Treaties,  of  23  May  1969, 
supplementary  methods  of  interpretation  can  be  used  if  the  interpretation  resulting  from  the 
ordinary  meaning  to  be  attributed  to  the  terms  of  the  treaty  ‘leads  to  a  result  which  is  manifestly 
absurd  or  unreasonable’. 

2  Genuine  and  complete  reciprocity  can  be  achieved  only  as  regards  relations  among  land¬ 
locked  countries.  If,  under  Article  3  of  the  High  Seas  Convention,  land-locked  State  Y  were  to 
allow  goods  of  equally  land-locked  State  B  to  travel  via  its  territory  to  or  from  a  maritime  transit 
port  of  a  third  (coastal)  State  X,  for  example,  land-locked  State  B  could  offer  genuine  reciprocity 
to  State  Y  by  permitting  Y’s  goods  to  cross  its  territory,  provided  these  goods  are  destined  to  be 
shipped  overseas  from  a  maritime  transit  port  of  a  fourth  (coastal)  State  A  or  are  sent  from  that 


LAND-LOCKED  STATES  AND 


90 

coast  at  all,  would  be  limited  to  goods  to  be  shipped  to  or  from  ports  of  State  X, 
the  latter,  despite  the  fact  that  it  is  endowed  with  a  sea-coast,  would  be  allowed 
to  send  goods  across  Y’s  territory  as  long  as  the  said  goods  are  destined  to  be  sent 
overseas  from  the  port  of  a  third  State  A,  or  from  that  port  to  State  X.  In  other 
words,  this  mutual  grant  of  transit  rights  would  contribute  to  providing  coastal 
State  X  with  an  additional  outlet  to  the  sea  via  the  territory  of  States  Y  and  A.  It 
follows  that  the  kind  of  ‘reciprocity’  resulting  from  the  interpretation  examined 
here  would  give  an  undue  advantage  to  transit  State  X.  Genuine  reciprocity 
could  be  achieved  only  if  land-locked  country  Y,  in  addition  to  the  freedom  of 
transit  already  mentioned,  were  to  receive  the  right  to  send  across  the  territory 
of  coastal  State  X  goods  which  are  to  be  shipped  overseas  from  ports  of  a  fourth 
State  Z  or  from  such  ports  to  country  Y. 

There  are  indications,  however,  that  the  authors  of  the  1958  and  1965  Con¬ 
ventions — who  represented  a  majority  of  coastal  States — had  an  even  more  one¬ 
sided  interpretation  of  the  term  ‘reciprocity’  in  mind.  In  fact,  their  intention 
seems  to  have  been  to  provide  that,  in  return  for  transit  rights  granted  by  coastal 
transit  States  to  their  land-locked  neighbours  exclusively  in  connection  with 
access  to  and  from  the  sea,  i.e.  in  order  to  compensate  them  for  their  geographi¬ 
cal  disadvantage,  the  land-locked  States  had  to  accord  their  coastal  neighbours  a 
general  freedom  of  transit  across  their  territory,  that  is,  a  freedom  which  was  not 
limited  to  transit  for  purposes  of  access  to  or  from  the  sea.  In  other  words,  transit 
States  would  be  able  to  acquire  a  general  freedom  of  transit  through  the  territory 
of  their  land-locked  neighbours  in  exchange  for  a  freedom  which  is  strictly 
limited  to  transit  trade  to  and  from  the  sea. 

This  interpretation  of  the  ‘reciprocity’  clauses  contained  in  the  1958  and  1965 
Conventions,  which  seems  to  be  widely  accepted,  is  thus  lop-sided  and  detri¬ 
mental  to  the  interests  of  the  land-locked  countries.  Instead  of  furthering  equality 
among  all  States- — -which  should  be  the  ultimate  objective  of  every  reference  to 
reciprocity — these  clauses  perpetuate  and  accentuate  the  inferiority  of  land¬ 
locked  States  as  regards  their  access  to  and  from  the  sea.  Some  coastal  transit 
States  have  nevertheless  advocated  the  maintenance  of  the  condition  of  ‘reci¬ 
procity’  in  any  future  law  of  the  sea  convention.  While  the  political  motives 
underlying  this  attitude  are  easily  understood,  the  same  cannot  be  said  of  the 
legal  arguments  adduced.  One  of  the  main  arguments  used  by  coastal  transit 
States  is  that  the  ‘reciprocity’  clauses  under  discussion  have  so  far  remained 
largely  theoretical.  If  this  is  true,  one  would  like  to  know  why  the  coastal  States 
insist  on  their  maintenance.  One  also  wonders  how  these  States  have  found  it 
possible  to  waive  the  requirement  of  reciprocity  in  connection  with  the  use  of 
maritime  ports  and  to  maintain  that  such  a  waiver  would  be  unacceptable  in 
matters  of  transit.  It  will  be  recalled  that  although  Article  2  of  the  1923  Statute 
on  the  International  Regime  of  Maritime  Ports  makes  the  use  of  maritime  ports 
by  vessels  of  the  Contracting  Parties  dependent  on  reciprocity,  this  condition  is 

port  to  land-locked  country  Y.  An  agreement  between  land-locked  States  Y  and  B  along  these 
lines  would  not,  of  course,  affect  the  question  of  the  transit  of  B’s  or  Y’s  goods  across  the  territory 
of  coastal  States  X  and  A. 
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dispensed  with  for  States  having  no  such  ports.1  It  will  further  be  remembered 
that  Article  3  of  the  Geneva  Convention  on  the  High  Seas  makes  no  mention 
whatever  of  reciprocity  in  connection  with  the  use  of  maritime  transit  ports  by 
vessels  of  land-locked  States.2  This  solution  is  based  on  the  correct  assumption 
that  Article  3  limits  the  rights  accorded  to  land-locked  States  in  maritime  transit 
ports  to  the  uses  connected  with  access  to  and  from  the  sea  and  that  these  States, 
having  no  sea-coast,  are  unable  to  reciprocate. 

A  similar  line  of  reasoning  should  be  adopted  as  far  as  the  transit  of  land¬ 
locked  States  to  and  from  the  sea  is  concerned.  A  seventh  conclusion  should 
thus  be  added  to  the  six  points  formulated  earlier,3  namely,  that  the  freedom  of 
transit  of  land-locked  States  in  matters  of  access  to  and  from  the  sea  cannot,  and 
therefore  should  not,  be  made  dependent  on  reciprocity. 

4.  The  definition  of  the  term  ‘ means  of  transport’ ,  particularly  in  connection  with 
air  transit 

The  scope  of  the  first  multilateral  transit  convention  of  major  importance — - 
the  Barcelona  Statute  of  1921- — was  limited  to  ‘free  transit  by  rail  or  waterway 

1  See  above,  p.  82.  This  waiver,  which  is  founded  on  the  self-evident  fact  that  States  having 
no  maritime  ports  can  offer  no  genuine  reciprocity  in  the  matter  and  must  hence  be  exempted 
from  that  requirement,  appears  to  have  been  included  mainly  in  the  interest  of  land-locked  States. 
It  is  conceivable,  however,  though  unlikely  and  infrequent,  that  land-locked  States  have  maritime 
ports.  According  to  Article  1  of  the  Geneva  Statute,  maritime  ports  are  ‘ports  which  are  normally 
frequented  by  sea-going  vessels  and  used  for  foreign  trade’.  This  definition  undoubtedly  includes 
inland  ports  which  are  connected  with  the  sea  and  used  by  sea-going  vessels  (see  the  statement 
of  Mr.  Johnson  (United  Kingdom)  of  8  April  1958  before  the  Fifth  Committee  of  the  1958 
Conference:  [First]  United  Nations  Conference  on  the  Law  of  the  Sea,  Official  Documents,  vol.  7, 
p.  39).  It  follows  from  the  above  that  land-locked  countries  endowed  with  inland  ports  ‘fre¬ 
quented  by  sea-going  vessels’  can  be  requested  to  grant  free  access  to  such  ports  on  the  basis  of 
the  reciprocity  clause  of  Article  2  of  the  Statute,  provided,  however,  that  the  vessels  flying  the 
flag  of  these  countries  are  in  turn  given  access,  not  only  to  the  coastal  State’s  coastal  maritime 
ports  but  to  its  maritime  inland  ports  as  well,  and  provided  further  that  the  coastal  State  invoking 
the  reciprocity  clause  has  the  right  to  transit  through  the  inland  waters  of  the  land-locked  State 
which  provide  an  access  to  the  inland  maritime  ports  of  that  State. 

2  The  complete  lack,  in  Article  3  of  the  Geneva  Convention  on  the  High  Seas,  of  any  mention 
of  reciprocity  in  connection  with  maritime  ports  can  be  explained  by  the  fact  that  this  article  is 
more  limited  in  scope  than  the  1923  Geneva  Statute  previously  referred  to.  While  the  latter 
covers  maritime  ports  in  general,  Article  3  of  the  High  Seas  Convention  only  relates  to  the  use  of 
maritime  ports  by  land-locked  States,  provided  further  that  such  use  is  related  to  access  to  and 
from  the  sea.  The  idea  of  reciprocity,  whose  practical  applicability  to  land-locked  States  in  the 
context  of  the  1923  Statute  is  very  limited  (see  the  preceding  note),  is  ruled  out  altogether.  Indeed, 
a  coastal  transit  State  cannot  base  a  claim  for  access  to  inland  maritime  ports  of  land-locked  States 
on  the  principle  of  reciprocity,  because  the  rights  to  be  mutually  granted  would  be  dissimilar  in 
content :  while  the  vessels  of  the  land-locked  State  would  be  admitted  to  the  maritime  ports  of  a 
coastal  State  for  the  purpose  of  obtaining  access  to  and  from  the  sea,  and  for  that  purpose  alone, 
the  grant  to  a  coastal  State  of  rights  of  access  to  the  maritime  inland  ports  of  land-locked  States 
would  necessarily  be  unconnected  with  such  access. 

The  absence  of  any  reference  to  reciprocity  in  Article  3  of  the  High  Seas  Convention  is  thus 
amply  justified,  for  this  provision  deals  exclusively  with  the  access  of  land-locked  States  to  mari¬ 
time  ports  to  be  used  for  their  transit  trade.  As  pointed  out  repeatedly,  land-locked  countries, 
being  deprived  of  a  sea-coast,  are  unable  to  give  anyone  direct  access  to  and  from  the  sea;  hence 
they  can  grant  no  reciprocity  concerning  the  use  of  their  maritime  ports — should  they  have  any 
— for  the  purpose  of  giving  a  coastal  State  access  to  and  from  the  sea. 

3  See  above,  p.  87. 
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on  routes  in  use  convenient  for  international  transit’  (Article  2).  This  Statute  was 
complemented  by  other  treaties,  in  particular  by  a  convention  dealing  with  the 
transmission  in  transit  of  electric  power.1  While  Article  3  of  the  Geneva  Con¬ 
vention  on  the  High  Seas,  as  already  observed,  omits  to  define  the  means  of 
transport  which  may  be  used  by  land-locked  States  in  the  exercise  of  their 
‘freedom  of  transit’,2  such  a  definition  is  provided  by  the  1965  New  York 
Convention  on  Transit  Trade  of  Land-Locked  States.  According  to  Article  1  (d) 
of  that  Convention,  the  term  ‘means  of  transport’  includes: 

(i)  any  railway  stock,  seagoing  and  river  vessels  and  road  vehicles; 

(ii)  where  the  local  situation  so  requires  porters  and  pack  animals; 

(iii)  if  agreed  upon  by  the  Contracting  States  concerned ,  other  means  of  transport  and 
pipelines  and  gas  lines  when  they  are  used  for  traffic  in  transit  .  .  .  [Emphasis 
added.] 

This  provision  shows  that  traffic  in  transit  can  be  effected  normally  by  road, 
rail,  waterways  and,  where  the  local  situation  warrants  it,  by  porters  and  pack 
animals.  The  use  of  pipelines,  gaslines  and  ‘other  means  of  transport’  is  by  no 
means  ruled  out  but  requires  the  conclusion  of  special  agreements,  i.e.  the  con¬ 
sent  of  the  transit  State.  The  expression  ‘other  means  of  transport’  encompasses 
those  means  which  are  not  expressly  enumerated  in  sub-paragraphs  (i)  and  (ii)  of 
the  above-quoted  provision  and  hence  includes  electric  conductors  and,  more 
importantly,  aircraft. 

It  thus  appears  that  the  rules  of  international  law  on  the  transit  trade  of  land¬ 
locked  States  do  not  generally  cover  transit  by  aircraft,  this  question  being 
mainly  governed  by  the  Convention  on  International  Civil  Aviation  concluded  at 
Chicago  on  7  December  1944  and  by  the  existing  bilateral  air  transport  agree¬ 
ments.  Articles  5  and  6  of  the  Chicago  Convention  are,  however,  limited  to 
providing  for  a  right  of  transit  by  non-scheduled  civil  air  services;3  thus,  some 

1  See  above,  p.  81  n.  4.  2  See  above,  p.  83. 

3  These  provisions  read  as  follows: 

Article  5  ( Right  of  Non-Scheduled  Flight) 

Each  contracting  State  agrees  that  all  aircraft  of  the  other  contracting  States,  being  aircraft 
not  engaged  in  scheduled  international  air  services,  shall  have  the  right,  subject  to  the  obser¬ 
vance  of  the  terms  of  this  Convention,  to  make  flights  into  or  transit  non-stop  across  its  terri¬ 
tory  and  to  make  stops  for  non-traffic  purposes  without  the  necessity  of  obtaining  prior  per¬ 
mission,  and  subject  to  the  right  of  the  State  flown  over  to  require  landing.  Each  contracting 
State  nevertheless  reserves  the  right,  for  reasons  of  safety  of  flight,  to  require  aircraft  desiring  to 
proceed  over  regions  which  are  inaccessible  or  without  adequate  air  navigation  facilities  to 
follow  prescribed  routes,  or  to  obtain  special  permission  for  such  flights. 

Such  aircraft,  if  engaged  in  the  carriage  of  passengers,  cargo,  or  mail  for  remuneration  or 
hire  on  other  than  scheduled  international  air  services,  shall  also,  subject  to  the  provisions  of 
Article  7  [dealing  with  cabotage],  have  the  privilege  of  taking  on  or  discharging  passengers, 
cargo,  or  mail,  subject  to  the  right  of  any  State  where  such  embarkation  or  discharge  takes  place 
to  impose  such  regulations,  conditions  or  limitations  as  it  may  consider  desirable. 

Article  6  ( Scheduled  Air  Services) 

No  scheduled  international  air  service  may  be  operated  over  or  into  the  territory  of  a  con¬ 
tracting  State,  except  with  the  special  permission  or  other  authorisation  of  that  State,  and  in 
accordance  with  the  terms  of  such  permission  or  authorisation. 
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land-locked  countries  which  are  particularly  dependent  on  air  transit  owing  to 
their  geopolitical  and  topographical  situation  have  contended  that  the  existing 
rules  of  international  law  do  not  properly  take  into  consideration  their  interests 
and  that 

[in]  view  of  the  fact  that  all  States,  whether  land-locked  or  coastal,  [are]  to  enjoy  the 
right  of  overflight  over  the  high  seas  and  the  proposed  new  economic  zones,  there  [is] 
nothing  strange  in  the  idea  that  the  right  of  overflight  should  also  be  guaranteed  for 
purposes  of  transit  and  access  to  and  from  the  sea.1 

From  a  strictly  legal  viewpoint,  this  argument  seems  persuasive.  As  far  as 
communications  at  sea  are  concerned,  land-locked  States  are  unquestionably 
entitled  to  the  same  freedoms  as  coastal  States ;  this  is  true,  in  particular,  of  the 
freedom  of  overflight  in  air  space  beyond  the  limits  of  the  territorial  sea.  The 
effective  exercise  of  these  freedoms  by  the  land-locked  States  is,  however,  con¬ 
tingent  upon  the  latters’  access  to  and  from  the  sea  and  such  access,  in  turn, 
depends  on  the  existence  of  guaranteed  rights  of  transit.  As  far  as  the  freedom  of 
overflight  is  concerned,  its  effective  exercise  by  aircraft  registered  in  land-locked 
States  therefore  depends  on  the  aircraft’s  access  to  and  from  the  sea  by  air  and, 
hence,  on  the  grant  of  rights  of  air  transit. 

These  arguments  have  been  objected  to  on  the  ground  that  the  question  of 
overflight  across  the  territory  of  the  transit  State  has  nothing  to  do  with  the  sea 
and  thus  should  be  kept  out  entirely  of  the  Law  of  the  Sea  Conference.  This 
objection  will,  however,  remain  unconvincing  as  long  as  the  Conference  con¬ 
tinues  to  discuss  other  questions  of  air  transit  connected  with  the  sea,  such  as 
the  freedom  of  overflight  in  straits,  in  the  proposed  economic  zone,  or  on  the 
high  seas.  As  long  as  problems  of  overflight  are  treated  in  the  texts  considered 
by  the  Conference,  there  would  seem  to  be  no  objective  reason  for  excluding 
the  question  of  air  transit  of  land-locked  States  from  the  agenda,  for  the  effec¬ 
tive  exercise  by  these  States  of  their  freedom  of  overflight  on  the  high  seas  is 
contingent  on  rights  of  air  transit. 

The  difficulty  here  is  of  a  political  rather  than  a  legal  nature.  Whatever  be  the 
objective  merits  of  the  claims  of  land-locked  States  to  rights  of  air  transit  across 
the  territories  of  their  neighbour  States,  it  is  most  unlikely  that  they  will  eventu¬ 
ally  find  recognition  in  a  new  law  of  the  sea  convention,  that  is,  outside  the 
framework  of  bilateral  air  transport  agreements. 

5.  The  most-favoured-nation  clause  and  the  treatment  of  land-locked  States  in 
matters  of  transit  and  of  use  of  maritime  ports 

The  problem  to  be  considered  here  may  be  explained  by  referring  to  the 
following  hypothetical  situation:  Both  coastal  States  X  and  Z  are  Parties  to  a 

1  Statement  by  the  representative  of  Lesotho  in  the  Second  Committee  of  the  Third  United 
Nations  Conference  on  the  Law  of  the  Sea,  of  8  August  1974,  UNCLOS,  Official  Records,  vol.  2, 
p.  247;  see  also  the  statement  made  by  another  representative  of  that  country  on  23  August  1974, 
ibid.,  p.  295,  the  declarations  of  representatives  of  several  other  African  countries  in  informal 
meetings,  and  the  proposal  A/CONF.  62/C.  2/L.  45/REV.  1  submitted  on  23  August  1974  by 
Botswana,  Lesotho,  Uganda  and  Upper  Volta,  UNCLOS,  Official  Records,  vol.  3,  p.  221. 
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bilateral  treaty  which  has  some  bearing  on  questions  of  transit  or  of  the  use  of 
maritime  ports  and  which  contains  a  most-favoured-nation  clause.  Later  on,  in 
pursuance  of  the  provisions  of  a  new  law  of  the  sea  convention  or  of  another 
treaty,  coastal  State  X  grants  land-locked  country  Y  transit  rights  or  rights  in 
maritime  ports  in  order  to  give  that  country  access  to  and  from  the  sea.  The  question 
then  arises  whether  the  most-favoured-nation  clause  contained  in  the  bilateral 
treaty  between  X  and  Z  will  oblige  X  to  extend  to  Z  the  transit  or  port  rights 
which  it  has  granted  to  land-locked  State  Y.  It  would  seem  that  this  question 
should  be  answered  in  the  negative,  for  the  transit  or  port  rights  concerned  were 
attributed  to  State  Y,  not  in  order  to  facilitate  its  trade  in  general,  but  with  a 
specific  view  to  alleviating  its  unfavourable  geographic  situation.  Being  a  coastal 
State,  Z  does  not  have  to  contend  with  such  a  situation.  It  follows  that  there  is  no 
reason  for  permitting  State  Z  to  invoke  the  most-favoured-nation  clause  con¬ 
tained  in  its  treaty  with  coastal  State  X  in  order  to  secure  for  itself  transit  or  port 
rights  which  were  conceded  to  State  Y  exclusively  on  account  of  its  particular 
geographic  situation.  In  other  words,  land-locked  States  are  given  certain  rights 
of  transit  and  rights  in  maritime  transit  ports  only  because  in  their  absence  they 
would  lack  access  to  and  from  the  sea.  There  is  thus  no  reason  to  extend  these 
rights  to  States  which  do  have  a  sea-coast  and,  hence,  direct  access  to  the  sea, 
even  if  these  States  are  beneficiaries  of  most-favoured-nation  clauses. 

The  exclusion  of  special  transit  and  port  rights  of  land-locked  States  from  the 
operation  of  most-favoured-nation  clauses  had  been  suggested  as  early  as  1958 
in  a  proposal  tabled  before  the  (First)  Geneva  Law  of  the  Sea  Conference.1  The 
omission  of  any  such  exclusion  from  Article  3  of  the  Geneva  Convention  on  the 
High  Seas  shows  that  this  proposal  was  rejected.  Article  10  (1)  of  the  1965  New 
York  Convention  on  Transit  Trade  of  Land-Locked  States,  on  the  contrary, 
provides : 

The  Contracting  States  agree  that  the  facilities  and  special  rights  accorded  by  this 
Convention  to  land-locked  States  in  view  of  their  special  geographical  position  are 
excluded  from  the  operation  of  the  most-favoured-nation  clause.  A  land-locked  State 
which  is  not  a  Party  to  this  Convention  may  claim  the  facilities  and  special  rights 
accorded  to  land-locked  States  under  this  Convention  only  on  the  basis  of  the  most¬ 
favoured-nation  clause  of  a  treaty  between  that  land-locked  State  and  the  Contract¬ 
ing  State  granting  such  facilities  and  special  rights. 

The  Draft  Articles  on  the  Most-Favoured-Nation  Clause  adopted  by  the 
International  Law  Commission  on  8  July  1976  also  deal  with  the  rights  and 
facilities  extended  to  land-locked  States  by  providing,  in  Article  23,  that: 

1.  A  beneficiary  State  other  than  a  land-locked  State  is  not  entitled  under  the  most¬ 
favoured-nation  clause  to  rights  and  facilities  extended  by  the  granting  State  to  a  land¬ 
locked  third  State  to  facilitate  its  access  to  and  from  the  sea. 

2.  A  land-locked  beneficiary  State  is  entitled  under  the  most-favoured-nation  clause 
to  the  rights  and  facilities  extended  by  the  granting  State  to  a  land-locked  third  State 

1  See  Point  IX  of  Document  A/CONF.  13/C.  5/L.  6  of  26  March  1958,  [First}  United  Nations 
Conference  on  the  Law  of  the  Sea,  Official  Documents,  vol.  7,  p.  79. 
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and  relating  to  its  access  to  and  from  the  sea  only  if  the  most-favoured-nation  clause 
relates  especially  to  the  field  of  access  to  and  from  the  sea.1 

This  text  calls  for  two  comments.  In  the  first  place,  while  the  scope  of  Article 
10  (1)  of  the  New  York  Convention  is  limited  to  rights  of  transit  granted  to  land¬ 
locked  States,  the  provision  adopted  by  the  International  Law  Commission  would 
seem  to  cover  rights  concerning  the'  use  of  maritime  transit  ports  as  well.  How¬ 
ever,  this  exclusion  of  port  rights  from  the  purview  of  most-favoured-nation 
clauses  will  become  relevant  only  if  the  land-locked  States  are  accorded  national 
or  preferential  treatment  in  maritime  ports  of  transit  on  account  of  their  geo¬ 
graphical  handicap.2 

The  second  comment  pertains  to  paragraph  2  of  the  text  adopted  by  the  Com¬ 
mission.  1  his  provision  envisages  a  situation  in  which  the  beneficiary  of  the 
most-favoured-nation  clause  is  a  land-locked  country,  too,  and  stipulates  that 
that  country  can  rely  on  the  most-favoured-nation  clause  to  claim  the  rights 
already  granted  to  another  land-locked  State  for  purposes  of  access  to  and  from 
the  sea  only  if  the  clause  invoked  by  it  is  especially  related  to  such  access. 


V.  T  he  Access  of  Land-Locked  States  toandfromtheSeainthe 
Light  of  the  Informal  Composite  Negotiating  Text 

The  questions  of  the  access  of  land-locked  States  to  and  from  the  sea  and  of 
their  freedom  of  transit  are  dealt  with  in  Part  X  (Articles  124  to  132)  of  the 

I.C.N.T.  which  constitutes  the  basis  for  the  negotiations  of  the  Third  United 
Nations  Conference  on  the  Law  of  the  Sea.  Articles  125  and  13 1  are  the  corner¬ 
stones  of  this  proposed  international  legislation  as  regards  the  access  of  land¬ 
locked  countries  to  and  from  the  sea. 

Article  125,  which  deals  with  the  ‘[rjight  of  access  to  and  from  the  sea  and 
freedom  of  transit’,  runs  as  follows: 

1.  Land-locked  States  shall  have  the  right  of  access  to  and  from  the  sea  for  the 
purpose  of  exercising  the  rights  provided  for  in  the  present  Convention  including  those 
relating  to  the  freedom  of  the  high  seas  and  the  common  heritage  of  mankind.  To  this 
end,  land-locked  States  shall  enjoy  freedom  of  transit  through  the  territory  of  transit 
States  by  all  means  of  transport. 

2.  The  terms  and  modalities  for  exercising  freedom  of  transit  shall  be  agreed 
between  the  land-locked  States  and  the  transit  States  concerned  through  bilateral, 
subregional  or  regional  agreements. 

3.  Transit  States,  in  the  exercise  of  their  full  sovereignty  over  their  territory,  shall 
have  the  right  to  take  all  necessary  measures  to  ensure  that  the  rights  and  facilities 
provided  for  in  this  Part  of  the  present  Convention  for  land-locked  States  shall  in  no 
way  infringe  their  legitimate  interests. 

Article  13 1  of  the  I.C.N.T.  provides  for  ‘[ejqual  treatment  in  maritime  ports’ 
in  the  following  terms : 

1  Yearbook  of  the  International  Law  Commission,  1976,  vol.  11/ 2,  p.  65. 

2  On  this  point,  see  below,  pp.  98-9. 
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Ships  flying  the  flag  of  land-locked  States  shall  enjoy  treatment  equal  to  that  accorded 
to  other  foreign  ships  in  maritime  ports. 

Other,  less  fundamental  provisions  of  Part  X  of  the  I.C.N.T.  concern  customs 
duties,  taxes  and  other  charges  (Article  127),  the  establishment  of  free  zones  and 
other  customs  facilities  in  favour  of  land-locked  States  (Article  128),  and  the 
co-operation  between  land-locked  and  transit  States  in  the  construction  and 
improvement  of  means  of  transport  or  of  port  facilities  (Article  129). 

Both  Articles  125  and  13 1,  which  were  quoted  above,  call  for  a  brief  analysis. 

From  the  point  of  view  of  the  land-locked  States,  Article  125  in  its  present 
formulation  has  three  distinct  advantages  over  the  regime  resulting  from  Article 
3  of  the  Geneva  Convention  on  the  High  Seas:  first,  it  unequivocally  recognizes 
the  existence  of  a  right  of  access  to  and  from  the  sea  and  of  the  freedom  of  transit 
which  forms  the  necessary  corollary  of  this  right;1  second,  the  freedom  of  transit 
thus  recognized  no  longer  depends  exclusively  on  the  conclusion  of  special 
agreements,  i.e.  on  the  consent  of  the  transit  State;  and  third,  ‘reciprocity’  is 
not  required. 

Inevitably,  Article  125  also  has  drawbacks  for  the  land-locked  countries.  A 
first  drawback  relates  to  its  paragraph  3,  which  allows  transit  States,  ‘in  the 
exercise  of  their  full  sovereignty  over  their  territory’,  to  take  ‘all  necessary 
measures  to  ensure  that  the  rights  provided  for  in  this  Part  of  the  present  Con¬ 
vention  for  land-locked  States  shall  in  no  way  infringe  their  legitimate  interests' 
(emphasis  added).  Despite  the  limitation  inherent  in  the  reference  to  ‘necessary 
measures’,2  this  sweeping  formula  might  be  viewed  as  enabling  transit  States  to 
take  even  measures  that  would  practically  nullify  the  freedom  of  transit  already 
granted  under  paragraph  1  of  Article  125.  A  second  drawback  of  this  article  lies 
in  the  formulation  of  its  paragraph  2,  which  states  that  the  ‘terms  and  modalities 
for  exercising  freedom  of  transit’  shall  form  the  object  of  special  bilateral,  sub¬ 
regional  or  regional  agreements  concluded  with  the  transit  State  or  States.  The 
expression  ‘terms  and  modalities’,  which  is  in  reality  intended  to  reflect  the  idea 
that  the  local  conditions  prevailing  in  a  given  situation  and  the  interest  of  the 
transit  State  should  be  considered  in  the  exercise  of  rights  of  transit,  could  be 
taken  to  suggest  that  the  transit  State  may  make  the  conclusion  of  a  special 
agreement  dependent  on  other  factors  as  well.3  Such  an  interpretation,  once 

In  the  early  stages  of  the  Conference,  the  representatives  of  some  States  contended  that  the 
expression  freedom  of  transit’  did  not  refer  to  a  self-executing  right  of  transit  but  to  a  mere 
advantage  which  could  be  granted,  withheld,  or  withdrawn  at  the  discretion  of  the  transit  State. 
This  interpretation  should  be  rejected,  because  it  is  at  variance  with  the  natural  and  ordinary 
meaning  customarily  attributed  to  the  term  ‘freedom’,  particularly  in  law  of  the  sea  matters  (cf. 
Aiticle  2  of  the  Oeneva  Convention  on  the  High  Seas  cited  above,  p.  72  n.  1). 

Indeed,  the  reference  to  necessary’  measures  suggests,  a  contrario,  that  the  transit  State  has 
no  power  to  take  measures  which  are  objectively  unnecessary. 

3  However,  from  the  viewpoint  of  land-locked  States,  this  formula  already  constitutes  a  signi¬ 
ficant  improvement  over  the  expression  ‘terms  and  conditions’  contained  in  Article  no  (2)  of 
Part  II  of  the  Revised  Single  Negotiating  Text,  of  6  May  1976  (Document  A/CONF.  62/WP. 
8/REV.  1,  UNCLOS,  Official  Records,  vol.  5,  p.  151),  and  in  Article  109  (2)  of  Part  II  of  the 
Informal  Single  Negotiating  Text,  of  6  May  1975  (Document  A/CONF.  62/WP.  8,  UNCLOS, 
Official  Records,  vol.  4,  p.  152).  The  word  ‘conditions’  suggested  that  the  very  existence  of  the' 
freedom  of  transit  could  be  made  dependent  on  conditions  established  in  the  special  agreements 
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again,  would  put  considerable  limitations  on  the  ‘freedom  of  transit’  granted  in 
principle  by  paragraph  i  of  Article  125. 

A  final  comment  on  Article  125  relates  to  paragraph  1,  under  which  the  free¬ 
dom  of  transit  granted  to  land-locked  States  with  a  view  to  securing  them  access 
to  and  from  the  sea  covers  ‘all  means  of  transport’.  This  expression  must  be 
read  in  conjunction  with  paragraphs  1  (d)  and  2  of  Article  124  of  the  I.C.N.T., 
which  provide: 

(d)  ‘Means  of  transport’  means 

(i)  Railway  rolling  stock,  sea,  lake  and  river  craft  and  road  vehicles ; 

(ii)  Where  local  conditions  so  require,  porters  and  pack  animals. 

2.  Land-locked  States  and  transit  States  may,  by  agreement  between  them,  include 
as  means  of  transport  pipelines  and  gas  lines  and  means  of  transport  other  than  those 
included  in  Paragraph  1. 

These  provisions  are  identical  in  substance  with  Article  1  (d)  of  the  1965 
Convention  on  Transit  Trade  of  Land-Locked  States  discussed  above.1  Having 
met  with  firm  opposition,  the  claims  for  self-executing  and  enforceable  air 
transit  rights  put  forward  by  some  land-locked  countries  have  been  disregarded. 
However,  the  reference  made  by  Article  124  (2)  to  the  inclusion  of  ‘means  of 
transport  other  than  those  included  in  paragraph  T  by  mutual  agreement  may  be 
regarded  as  covering  aircraft.  This  means  that  although  aircraft  are  not  among 
the  means  of  transport  enumerated  in  Article  124  (1)  (d),  mentioned  in  Article 
125  (1),  and  giving  rise  to  a  right  of  transit,  transit  States  are  free,  under  Article 
124  (2),  to  conclude  special  air  transit  agreements  with  land-locked  States  for 
the  purpose  of  giving  the  latter  access  to  and  from  the  sea.  Strictly  speaking,  the 
provision  of  Article  124  (2)  is  unnecessary,  because  agreements  of  this  nature 
could  be  concluded  between  the  interested  States  even  in  the  absence  of  any 
explicit  permission  given  by  a  future  law  of  the  sea  convention. 

Article  13 1,  which  deals  with  the  treatment  of  ships  flying  the  flag  of  land¬ 
locked  States  in  maritime  ports,  represents  the  other  cornerstone  of  Part  X  of  the 
I.C.N.T.  At  first  glance,  this  provision,  too,  seems  to  improve  on  the  regime 
instituted  by  Article  3  of  the  High  Seas  Convention,  for  the  access  to,  and  use  of, 
maritime  ports  no  longer  depends  on  the  conclusion  of  a  special  agreement  with 
the  port  State.  In  addition,  Article  13 1  of  the  I.C.N.T.  appears  to  be  wider  in 
scope  than  Article  3  of  the  High  Seas  Convention  in  that  it  covers  maritime  ports 
generally  and  not  only  those  ports  which  are  used  by  land-locked  countries  for 
the  purposes  of  their  transit  trade.  This  seeming  improvement  is,  however, 
cancelled  out  by  a  considerable  decrease  in  the  level  of  treatment  due  to  ships  of 
land-locked  States.  While  Article  3  of  the  Geneva  High  Seas  Convention  provides 
for  combined  most-favoured-nation  or  national  treatment,  whichever  is  more 
favourable  to  the  vessel,  Article  13 1  of  the  I.C.N.T.  limits  itself  to  prescribing 
‘treatment  equal  to  that  accorded  to  other  foreign  ships  in  maritime  ports’.  This 

to  be  concluded,  whereas  the  word  ‘modalities’  makes  it  clear  that  such  conditions  may  only  relate 
to  the  manner  in  which  the  freedom  of  transit  is  to  be  exercised. 

1  Above,  p.  92. 
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formula  is  very  modest  in  scope,  for  all  it  means  is  that  vessels  may  not  be  dis¬ 
criminated  against  in  maritime  ports  for  the  sole  reason  that  they  fly  the  flag  of  a 
land-locked  State.  Accordingly,  the  rule  of  Article  13 1  amounts  to  no  more  than 
a  corollary  of  the  right  of  land-locked  countries  to  sail  ships  under  their  own 
maritime  flag. 

As  it  is  presently  worded,  Article  13 1  of  the  I.C.N.T.  does  not  adequately 
protect  the  interests  of  the  land-locked  States,  for  an  effective  implementation 
of  the  latters’  right  of  access  to  and  from  the  sea  calls,  not  only  for  rights  of 
transit  and  for  a  rule  of  non-discrimination  in  maritime  ports  generally,  but  also 
for  privileged  treatment  of  ships  flying  the  flag  of  a  land-locked  country  in 
maritime  transit  ports.  Indeed,  if  the  treatment  of  such  vessels  were  simply  to  be 
‘equal  to  that  accorded  to  \any\  other  foreign  ships’,  the  transit  State  could  limit 
itself  to  granting  the  vessels  of  neighbouring  land-locked  States  the  treatment 
given  to  ships  of  the  least  favoured  nation.  As  coastal  States  are  empowered,  in 
the  absence  of  any  agreement  to  the  contrary,  to  deny  the  vessels  of  any  country 
access  to  their  internal  waters  and  particularly  to  their  maritime  ports,  Article 
13 1  of  the  I.C.N.T.  in  fact  means  that  if  a  coastal  State  closes  its  ports  to  the 
ships  of  even  one  single  country,  it  may  also  close  them  to  the  vessels  flying  the 
flag  of  one  of  its  land-locked  neighbours.  It  will  accordingly  be  very  easy  for 
transit  States  to  deny  their  land-locked  neighbours  access  to  their  maritime  ports 
and  thus  to  jeopardize  the  latters’  right  of  access  to  and  from  the  sea,  despite  the 
fact  that  that  right  is  guaranteed  by  Article  125  (1).  This  consequence  could— 
and  should — be  avoided  by  adding  a  new  clause  to  Article  13 1,  to  the  effect  that 
in  maritime  ports  used  for  purposes  of  access  to  and  from  the  sea,  ships  flying  the  flag 
of  land-locked  States  shall  enjoy  either  national  or  most-favoured-nation  treatment, 
whichever  is  more  favourable  to  them.1  It  should  be  stressed  that  the  scope  of  such 
an  additional  clause  combining  national  with  most-favoured-nation  status  would 
be  strictly  limited  to  vessels  of  land-locked  States  and  would  not  extend  to  ships 
of  third  States  carrying  cargo  for  land-locked  countries.2 

A  last  observation  that  must  be  made  in  connection  with  Part  X  of  the  I.C.N.T. 
relates  to  Article  126.  This  article  excludes  the  application  of  most-favoured¬ 
nation  clauses  in  the  following  terms : 

1  The  expression  ‘most-favoured-nation  treatment’  would  imply  that  ships  sailing  under  the 
flag  of  a  land-locked  State  are  to  be  placed  on  the  same  footing  as  ships  of  the  most  favoured  third 
nation,  while  the  term  ‘national  treatment’  would  refer  to  treatment  equal  to  that  extended  to 
ships  flying  the  flag  of  the  port  State.  While  the  latter  treatment  is  generally  more  favourable  than 
the  former,  this  is  not  necessarily  so,  for  the  port  State  may  have  reasons  for  being  more  generous 
to  foreign  vessels  than  to  its  own.  To  guarantee  fully  the  access  to  and  from  the  sea  of  land-locked 
States,  it  is  thus  necessary  to  provide  for  combined  national  and  most-favoured-nation  treatment. 
Some  land-locked  States  go  even  further  and  insist  on  ‘preferential  treatment’,  i.e.  treatment 
which  is  more  favourable  than  that  granted  by  the  port  State  to  any  vessels,  including  its  own; 
this  means  that  vessels  of  land-locked  States  would  enjoy  absolute  priority  in  maritime  transit 
ports. 

2  The  treatment  accorded  to  vessels  in  maritime  ports  is  not  invariably  and  exclusively 
determined  by  their  flag.  Thus  some  port  States  grant  priority  to  ships  carrying  perishable  goods 
or  goods  of  first  necessity,  regardless  of  the  vessels’  flags.  Whenever  this  is  the  case,  the  most¬ 
favoured-nation,  or  national,  or  even  preferential  treatment  to  be  prescribed  in  a  future  law  of  the 
sea  convention  will  be  immaterial  except  in  situations  of  competition  between  ships  of  different 
nations  all  of  which  carry  perishable  goods  or  goods  of  first  necessity. 
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Provisions  of  the  present  Convention,  as  well  as  special  agreements  relating  to  the 
exercise  of  the  right  of  access  to  and  from  the  sea,  establishing  rights  and  facilities  on 
account  of  the  special  geographical  position  of  land-locked  States,  are  excluded  from 
the  application  of  the  most-favoured-nation  clause. 

Although  this  rule  precedes  Article  13 1  (access  to  maritime  ports),  its  wording 
indicates  that  the  exclusion  it  operates  extends  to  all  the  rights  and  facilities 
granted  ‘on  account  of  the  special  geographical  position  of  land-locked  States’ 
and  hence  encompasses  rights  in  maritime  transit  ports.  This  is  immaterial,  how¬ 
ever,  as  long  as  the  status  of  vessels  of  land-locked  countries  will  remain  that  of 
the  least  favoured  nation,  as  is  the  case  in  the  present  version  of  Article  13 1.  The 
exclusion  of  the  most-favoured-nation  clause  stipulated  in  that  article  could 
become  relevant  only  if  the  vessels  in  question  were  assured  a  treatment  superior 
to  that  granted  to  ships  of  the  least  favoured  nation. 

VI.  Conclusion 

The  preceding  analysis  of  Articles  124  to  132  of  the  I.C.N.T.  shows  that  the 
inclusion  in  a  new  law  of  the  sea  convention  of  provisions  drafted  along  the  lines 
of  these  articles  would  significantly  improve  the  situation  of  land-locked  States 
resulting  from  Article  3  of  the  Geneva  Convention  on  the  High  Seas,  because 
the  articles  in  question  would,  for  the  first  time  in  history,  unequivocally 
guarantee  the  freedom  of  transit  of  land-locked  countries  on  a  universal  level. 
The  intensive  negotiations  which  were  devoted  to  what  are  now  Articles  1 24  to 
132  of  the  I.C.N.T.,  and  in  particular  to  the  question  of  reciprocity,  during  the 
fifth  session  of  the  Third  United  Nations  Conference  on  the  Law  of  the  Sea 
make  it  reasonably  certain  that  the  solutions  envisaged  by  these  articles  will  be 
retained  in  the  final  version  of  the  future  convention. 

This  is  not  to  say  that  Part  X  of  the  I.C.N.T.  is  free  of  shortcomings  for  either 
the  transit  or  the  land-locked  States.  As  regards  the  latter,  the  defects  of  Articles 
124,  125  and  13 1  have  already  been  commented  upon.  Article  13 1  (equal  treat¬ 
ment  in  maritime  ports),  in  particular,  continues  to  cause  some  concern.  The 
negotiations  which  were  conducted  on  this  point  during  the  fifth  session  of  the 
Conference  reveal,  however,  that  it  will  be  difficult  to  obtain  any  privileged 
status  for  the  vessels  flying  the  flag  of  land-locked  States.  The  most  these  States 
can  possibly  hope  for  is  a  clause  drafted  along  the  lines  of  the  present  Article  13 1 
(non-discriminatory  treatment  of  ships  flying  their  flag  in  maritime  ports 
generally ),  possibly  combined  with  an  additional  provision  granting  such  ships 
most-favoured-nation  treatment  in  their  maritime  transit  ports. 

These,  then,  are  the  perspectives  for  the  land-locked  States  in  matters  of 
transit,  should  the  Third  United  Nations  Conference  on  the  Law  of  the  Sea 
eventually  agree  on  a  new  convention.  The  possibility  of  non-agreement  cannot, 
however,  be  ruled  out  entirely.  The  question  which  then  arises  is  whether  and  to 
what  extent  States  would,  in  the  absence  of  a  new  convention,  continue  to  apply 
existing  customary  and  conventional  law,  in  particular  the  Geneva  Conventions 
of  1958,  or  whether  new  customary  rules  would  gradually  emerge  from  the 
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practice  of  States.  This,  in  turn,  leads  to  the  question  of  whether  and  to  what 
degree  such  a  custom-forming  State  practice  would  evolve  along  the  lines  set  by 
the  I.C.N.T.  Although  that  Text  is  intended  to  serve  as  an  informal  basis  for 
negotiations  only,  its  factual  status  is  unquestionably  higher,  and  it  seems  certain 
that  its  influence  would  linger  even  if  the  Conference  were  to  collapse.  This 
point  can  be  particularly  well  illustrated  by  referring  to  the  provisions  on  the 
economic  zone  contained  in  Part  V  of  the  I.C.N.T.  Despite  the  fact  that  at 
present  these  provisions  have  no  universally  recognized  normative  force,  they 
have  already  served  as  a  model  for  the  national  legislation  of  numerous  States 
which  have  recently  instituted  exclusive  economic  zones  or  fisheries  zones  of  two 
hundred  miles.  This  factual  influence  of  the  I.C.N.T.  could  spread  to  other 
areas  of  the  law  of  the  sea  as  well.  It  follows  that  even  if  it  failed  to  gain  accep¬ 
tance  as  conventional  law,  the  I.C.N.T.  could  well  prefigure  the  new  customary 
law  of  the  sea. 

It  remains  to  be  examined  whether  the  provisions  of  the  I.C.N.T.  relating  to 
the  access  of  land-locked  States  to  and  from  the  sea  are  among  those  which 
could  eventually  gain  acceptance  as  customary  rules.  It  is  believed  that  the 
answer  must  be  negative.  As  has  been  indicated,  Articles  124  to  132  are  by  and 
large  favourable  to  the  land-locked  States;  it  is  to  be  expected,  therefore,  that 
the  coastal  transit  States  would  shun  them  in  the  event  of  a  failure  of  the  Con¬ 
ference.  There  is  nothing  the  land-locked  countries  could  do  against  such  an 
attitude,  firstly  because  it  is  doubtful  whether  there  are  at  present  any  customary 
rights  of  transit  which  they  could  invoke  in  support  of  Articles  124  to  132,  and 
secondly  because  their  ways  of  access  to  and  from  the  sea  are  physically  controlled 
by  the  coastal  States  and  not  by  the  land-locked  countries.  It  is  thus  to  be 
expected  that  in  the  absence  of  a  new  law  of  the  sea  convention,  coastal  transit 
States  would  revert  to  the  rules  laid  down  by  Article  3  of  the  Geneva  Convention 
on  the  High  Seas. 

These  considerations  show  that  the  land-locked  States  have  a  vital  interest  in 
the  success  of  the  Third  United  Nations  Conference  on  the  Law  of  the  Sea. 
Never  again  will  they  have  a  better  opportunity  to  improve  their  transit  situation, 
because  they  are  able  to  act  as  a  group  within  the  framework  of  the  Conference 
and  hence  enjoy  a  certain  leverage,  and  because  at  present  they  have  the  support 
of  the  group  of  geographically  disadvantaged  States  and  possibly  of  other  States 
as  well.  If  the  present  attempt  at  improving  their  status  were  to  fail,  and  if  the 
rules  of  Article  3  of  the  Geneva  Convention  on  the  High  Seas  were  to  remain  in 
force,  the  question  of  the  transit  rights  of  land-locked  States  would  continue  to 
be  a  matter  mainly  for  bilateral  negotiations.  Past  experience  shows  that  the 
bargaining  balance  in  such  negotiations  is  heavily  tilted  in  favour  of  the  transit 
State. 
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By  FELICE  MORGENSTERN1 

Complaints  are  not  infrequently  heard  that  the  body  of  national  legislation  is 
constantly  growing  and  is  pervading  more  and  more  aspects  of  the  life  of  citizens ; 
both  in  Parliament  and  in  the  courts  it  is  occasionally  suggested  that  this  increase 
in  quantity  is  accompanied  by  a  decline  in  quality.  Complaints  regarding  the 
quantity  and  quality  of  the  regulations  of  the  European  Communities  are,  at 
least  in  the  United  Kingdom,  even  more  shrill.  What,  then,  is  the  position,  at 
the  present  time,  regarding  Manley  Hudson’s  ‘International  Legislation’  ? 

In  connection  with  this  enquiry,  the  term  ‘international  legislation’  is  not  given 
any  of  the  technical  meanings  related,  for  instance,  to  methods  of  voting  there¬ 
on.2  It  is  used,  loosely,  to  cover  all  international  instruments  susceptible  of 
creating  legal  obligations  by  virtue  of  their  adoption,  signature  or  ratification  (or 
accession  thereto),  which  establish  uniform,  harmonized  or  minimum  principles 
or  rules  of  conduct  rather  than  contractual  mutuality  between  parties,  and  which 
are  applicable  or  potentially  applicable  to  a  plurality  of  States.  It  does  not  cover 
the  resolutions  of  international  organizations  although,  if  the  process  of  accord¬ 
ing  legal  authority  to  certain  of  these  resolutions  continues,  certain  of  the 
considerations  set  out  below  would  also  be  applicable  thereto.  And  it  will  be 
contrasted,  in  some  contexts,  with  non-binding  international  standards  in  the 
form  of  recommendations,  guidelines  or  declarations  of  policy. 


Scope  of  international  legislation 

The  body  of  international  legislation  is  now  considerable.  The  annual  volume 
setting  out  the  signatures,  ratifications,  etc.  of  multilateral  treaties  in  respect  of 
which  the  Secretary- General  performs  depositary  functions  showed,  at  31 
December  1975,  thirty  League  of  Nations  multilateral  treaties  and  some  170 
United  Nations  multilateral  treaties.  There  are  now  some  150  International 
Labour  Conventions.  The  legislative  output  of  other  organizations  of  the 
United  Nations  system — particularly  of  U.N.E.S.C.O.,  I.C.A.O.,  I.M.C.O.  and 
W.I.P.O. — while  not  as  considerable,  probably  adds  at  least  another  hundred 
instruments  to  the  total.  Amongst  regional  organizations,  the  Council  of  Europe 
is  steadily  heading  for  a  century  of  its  own  while  the  American  States  were 

*  ©  Dr.  Felice  Morgenstern,  1978. 

1  M.A.,  Ph.D.  (Cantab.);  Assistant  Legal  Adviser,  International  Labour  Office,  Geneva.  This 
article  represents  only  the  personal  views  of  the  author. 

2  For  an  examination  of  these  various  meanings  see  Huber,  ‘Die  internationale  Quasilegislative’, 
Annuaire  Suisse  de  droit  international,  1971,  pp.  9-30.  Skubiszewsld,  in  his  article  on  ‘Enactment 
of  Law  by  International  Organizations’,  this  Year  Book,  41  (1965-6),  pp.  198-274,  limited  the 
concept  to  regulations  which  do  not  take  the  form  of  treaties ;  however,  the  problems  which  will 
be  discussed  here  apply  to  a  large  extent  both  to  such  regulations  and  to  ‘law-making  treaties’. 
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amongst  the  first  to  create  a  major  body  of  international  standards.  Nor  is 
legislative  work  diminishing;  in  accordance  with  the  work  programme  of  the 
various  organizations  of  the  United  Nations  system  it  may  be  expected  that  they 
alone  will  add  another  fifty  or  so  instruments  in  the  next  five  or  six  years. 

As  will  be  evident,  there  is  not  only  abundance  of  legislation,  but  also  abun¬ 
dance  of  legislatures.  Quite  apart  from  the  more  substantive  difficulties  which 
this  creates,  it  implies  that  there  is  no  centralized  source  of  information  con¬ 
cerning  the  substance  of  all  existing  instruments,  their  status  as  regards  ratifi¬ 
cation,  etc.,  and  prospective  additions  thereto.  Moreover,  much  of  the  material 
in  question  is  not  particularly  easy  of  access.1  The  international  draftsman  is 
thus  in  the  unenviable  position  of  facing  his  task  without  having  the  assurance 
that  he  knows  all  elements  of  the  existing  ‘statute  book’.2 


The  appropriateness  of  international  legislation 

One  of  the  first  questions  which  the  draftsman  has  to  decide  is  whether  a  given 
subject  lends  itself  to  the  adoption  of  legally  binding  international  standards. 
The  problem  is  not  unknown  on  the  national  plane;  for  instance,  there  has  been 
controversy  at  various  times  regarding  the  extent  to  which  the  realization  of 
equality  of  opportunity  (by  reference  to  sex  or  to  race)  can  be  achieved  by 
legislative  action.  Internationally,  the  issue  is  more  complex.  On  the  one  hand, 
while  international  legislation  is  considered  by  many  to  be  effective  in  influenc¬ 
ing  the  conduct  of  the  subjects  of  the  law,  particularly  where  there  exists  some 
enforcement  machinery,  there  are  not  many  alternative  forms  of  international 
action  that  have  demonstrated  analogous  results.  On  the  other  hand,  there  is  only 
a  limited  range  of  procedures  to  carry  international  legislation  into  effect;  in 
particular,  while  there  exist  bodies  to  verify  compliance,  States  do  not  encourage 
the  establishment  of  bodies  with  some  discretionary  authority  to  apply  and 
develop  legislation  which  only  sets  out  basic  principles.3  But,  given  an  approach 
which  works  reasonably,  a  certain  inertia  seems  to  inhibit  the  search  for  solutions 
which  may  be  more  suitable  in  particular  cases.  A  striking  example  of  this  has 


1  The  United  Nations  Treaty  Series — which  is,  in  any  case,  always  some  years  in  arrears — does 
not  distinguish  ‘law-making’  treaties  within  a  total  of  more  than  20,000  items,  or  rather,  dis¬ 
tinguishes  only  some  of  them.  It  remains  to  be  seen  to  what  extent  the  computerized  United 
Nations  Treaty  Information  System  will  facilitate  research  (see  on  this  Document  A/32/214,  of  14 
September  1977). 

2  An  example  of  the  problem  can  be  given  from  I.L.O.  experience.  In  1955,  the  Governing 
Body,  on  the  recommendation  of  its  Joint  Maritime  Commission,  placed  on  the  agenda  of  a 
preparatory  conference  the  question  of  jurisdiction  over  the  suspension  of  officers’  certificates  of 
competency,  with  a  view  to  the  adoption  of  an  instrument.  In  the  report  submitted  to  the  Con¬ 
ference,  the  Office  drew  attention  to  the  fact — of  which  the  Governing  Body  had  not  been  aware 
• — that  a  Brussels  Convention  for  the  Unification  of  Certain  Rules  relating  to  Penal  Jurisdiction  in 
matters  of  collision  or  other  incidents  of  navigation  largely  covered  the  ground,  while  the  gaps 
therein  were  being  filled  by  the  proposed  U.N.  Convention  on  the  High  Seas.  In  these  circum¬ 
stances,  formal  action  by  the  I.L.O.  only  took  the  form  of  a  Conference  resolution  affirming  the 
principles  laid  down  in  the  existing  instruments  and  calling  for  their  ratification  and  application. 

3  Perhaps  one  of  the  few  procedures  of  this  nature  is  the  I.L.O.  complaints  procedure  in  the 
field  of  freedom  of  association.  See,  on  this,  Jenks,  The  International  Protection  of  Trade  Union 
Freedom  (1957). 
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been  international  consideration  of  possible  codes  of  conduct  for  transnational 
corporations.  Those  who  favour  a  legally  enforceable  code — in  U.N.,  I.L.O.  or 
O.E.C.D. — have  thought  primarily  in  terms  of  an  international  convention.  Yet 
it  is  open  to  question  whether  the  multilateral  treaty,  which  is  dependent  for  its 
coming  into  force  and  normal  application  on  States,  individually,  is  the  ideal 
approach  to  a  situation  in  which  the  main  protagonists  are  not  States,  in  which 
these  protagonists  often  outstrip  governments  in  effective  power,  and  in  which 
many  of  the  issues  most  frequently  discussed  cannot,  by  virtue  of  their  trans¬ 
national  nature,  be  solved  by  any  one  State  acting  on  its  own. 

Since  1919  consideration  has  been  given  in  the  International  Labour  Organiza¬ 
tion  to  the  question  of  what  subjects  lend  themselves,  respectively,  to  conven¬ 
tions  and  to  recommendations.  Both  in  connection  with  the  first  establishment  of 
the  Organization,  and  in  connection  with  the  major  revision  of  its  Constitution 
in  1945-6,  recommendations  were  seen  as  suitable,  not  so  much  for  cases  in 
which  legally  binding  standards  would  not  be  appropriate  at  all,  as  for  subjects 
which,  ‘owing  to  their  complexity  and  the  wide  differences  in  the  circumstances 
of  different  countries,  will  be  incapable  of  being  reduced  to  any  universal  and 
uniform  mode  of  application’.1  From  that  point  of  view  it  is  necessary,  regularly, 
and  not  only  in  the  I.L.O.,  to  weigh  the  appropriateness  of  having  recourse  to 
one  form  of  instrument  or  another,  a  common  compromise  being  a  combination 
of  a  convention  containing  general  obligations  and  a  recommendation  setting  out 
supplementary  details.  As  early  as  1945  the  Director  of  the  International  Labour 
Office  sounded  a  warning  which  remains  as  relevant  today  as  it  was  then;  point¬ 
ing  out  that  the  convention  form  had  acquired  an  undue  symbolical  importance, 
and  was  thus  instinctively  ranked  higher  than  that  of  a  recommendation,  he 
wrote : 

Any  attempt  to  enhance  the  authority  of  what  is  in  substance  a  Recommendation  by 
expressing  it  in  Convention  form  in  the  hope  of  securing  for  it  such  additional  prestige 
as  may  attach  to  Conventions  would  seem  to  be  calculated  to  undermine  the  authority 
of  Conventions  and  Recommendations  alike.  It  obscures  the  true  character  of  Con¬ 
ventions  as  instruments  one  of  the  essential  purposes  of  which  is  the  creation  of 
obligations,  and  tends  to  discredit  the  Convention  technique  by  resulting  in  wide¬ 
spread  failure  to  ratify,  and  it  equally  tends  to  discredit  the  Recommendation  by 
gratuitously  implying  that  because  a  Recommendation  is  not  an  instrument  for  the 
creation  of  obligations  it  is  therefore  ineffective  as  an  instrument  designed  to  influence 
policy  and  legislation  by  the  definition  of  an  international  standard.2 

In  recent  years  the  issue  has  become  more  acute  in  that  there  have  been  cases 
of  proposed  international  legislation  in  which  it  has  been  arguable  that  the  sub¬ 
ject  is  not  susceptible  of  legally  binding  obligations  at  all.  The  starting-point  has 
been  the  so-called  ‘promotional’  convention,  designed  to  obtain  from  States,  by 

1  Report  of  the  Commission  on  International  Labour  Legislation  of  the  1919  Peace  Conference, 
I.L.O.  Official  Bulletin,  vol.  1  (April  1919-August  1920),  p.  264.  See  also  Reports  of  the  Conference 
Delegation  on  Constitutional  Questions,  Report  II  (j)  to  the  29th  Session  of  the  International  Labour 
Conference  (1946),  paras.  45,  73  and  74. 

2  Director’s  Report  to  the  2jth  Session  of  the  International  Labour  Conference  (1945),  pp.  155-6. 
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ratification,  a  commitment  to  pursue  stated  policy  objectives.1  Growing  recourse 
to  it  has,  again,  made  necessary  some  definition  of  its  appropriate  use.  In  an  ‘In- 
Depth  Review  of  International  Labour  Standards’  submitted  by  the  Inter¬ 
national  Labour  Office  to  the  I.L.O.  Governing  Body  in  1974,  the  view  was  taken 
that 

There  can  be  no  doubt  of  the  value  of  such  a  legal  commitment  where  the  policy  ob¬ 
jective  is  defined  with  precision,  and  progress  in  realising  that  objective  can  be  evalu¬ 
ated  with  a  fair  measure  of  certainty  .  .  .  However,  where  the  pursuit  of  the  objectives 
stated  calls  for  measures  over  wide  areas  of  public  policy,  whose  relative  priority  at  any 
given  time  within  over-all  government  programmes  is  so  much  a  matter  of  judgment 
that  evaluation  of  the  extent  of  compliance  with  the  international  commitment  becomes 
hazardous,  the  use  of  the  Convention  form  becomes  more  open  to  doubt.2 

The  issue  was  discussed  in  the  International  Labour  Conference  in  1964, 
when  the  Conference  had  before  it  a  draft  convention  on  employment  policy 
essentially  providing  for  commitment  to  ‘an  active  policy  designed  to  promote 
full,  productive  and  freely  chosen  employment’.  A  substantial  number  of 
delegates  considered  that  the  subject  could  not  be  effectively  dealt  with  by  a 
convention,  on  the  ground  that  ‘Problems  of  employment  policy  are  so  broad  and 
complex,  and  the  best  methods  of  implementing  it  are  still  so  uncertain,  that  a 
Convention  could  not  contain  more  than  a  declaration  of  intentions.  The  func¬ 
tion  of  Conventions,  however,  was  to  create  specific  obligations  capable  of 
precise  verification.’3  A  narrow  majority  in  the  competent  Conference  Committee 
agreed  to  recommend  the  adoption  of  a  convention.  And  a  convention  was  finally 
adopted,  but  with  the  recorded  abstention  of  the  Government  representatives  of 
twenty-one  countries  and  in  the  absence  of  those  of  nine  others— a  third  of  the 
Government  representation  at  the  Conference.  The  United  Kingdom  Govern¬ 
ment  representatives,  who  abstained,  explained  their  vote  by  reference  to  the 
above-cited  argument.  More  significant,  in  a  way,  was  the  explanation  of  vote  of 
a  French  Government  representative:  ‘Our  Government  approves  the  proposed 
Convention,  although  the  contents  of  the  text  do  not  fully  correspond,  perhaps, 
to  the  proper  nature  of  a  legal  instrument  of  this  kind.  However,  the  principles 
enshrined  in  the  Convention  and  the  authority  behind  them  make  us  prefer  not 
to  oppose  the  will  of  many  countries.’4 

The  matter  again  arose  in  the  International  Labour  Conference  in  1974  in 
connection  with  a  proposal  that  there  be  a  convention  on  vocational  guidance 
and  vocational  training,  as  well  as  the  recommendation  proposed  by  the  Office. 
Legal  advice  was  given  to  the  competent  Conference  Committee  to  the  effect 

1  Well-known  examples  of  such  conventions  are  the  Equal  Remuneration  Convention,  19s i, 
and  the  Discrimination  (Employment  and  Occupation)  Convention,  1958.  The  International 
Covenant  on  Economic,  Social  and  Cultural  Rights  may  be  regarded  as  a  variant  of  the  technique. 

2  Document  GB.  194/PFA/12/S,  para.  49.  The  comments  of  governments  on  that  passage, 
while  differing  in  nuances,  were  never  in  disagreement:  Document  GB.  198/PFA/1 1/22,  pp.  44-6^ 

3  Record  of  Proceedings  of  the  48th  Session  of  the  International  Labour  Conference  (1964),  p.  773.' 

4  Ibid.,  p.  452.  By  1977  some  sixty  countries,  including  both  the  United  Kingdom  and 
France,  had  ratified  the  convention.  The  approach  to  it  of  the  supervisory  organs  is  best  sum¬ 
marized  in  the  1972  Survey  by  the  Committee  of  Experts  on  the  Application  of  Conventions  and 
Recommendations  (International  Labour  Conference,  57th  Session  (1972),  Report  III,  Part  4B). 
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that  the  issue  before  it  was  whether  there  were  elements  for  a  clearly  defined  and 
meaningful  legal  obligation  which  could  be  enforced  by  the  various  procedures 
laid  down  to  that  end  in  the  Constitution  of  the  I.L.O.1  Again  there  was  a 
Committee  decision,  by  a  relatively  narrow  majority,  to  recommend  adoption  of 
a  convention,  but  on  this  occasion  the  final  vote  on  the  convention  was  virtually 
unanimous. 


The  need  for  particular  items  of  international  legislation 

Given  the  considerable  amount  of  existing  legislation,  a  second  question 
which  arises  is  that  of  the  need  for  further  legislative  texts,  and,  indeed,  whether 
there  is  room  for  such  texts.  This  question  has  a  general  aspect— that  of  a  planned 
legislative  work  programme — and  a  more  specific  one — that  of  avoiding  dupli¬ 
cation  and  overlap. 

In  so  far  as  international  legislation  is  produced  by  organizations— and  to  a 
very  large  extent  it  is — the  need  for  a  planned  legislative  work  programme,  as 
opposed  to  (though  not  necessarily  wholly  excluding)  ad  hoc  action  in  response  to 
pressures  from  within  or  without,  is  coming  to  be  widely  accepted.  Where  there 
is  a  body  specifically  concerned  with  the  preparation  of  legal  instruments,  such  a 
programme  is  a  natural  part  of  the  terms  of  reference  of  that  body.  Thus,  the 
International  Law  Commission  regularly  submits  what  is,  in  effect,  a  legislative 
work  programme  to  the  General  Assembly  of  the  United  Nations.  The  Legal 
Committee  of  I.C.A.O.  establishes  a  General  Work  Programme,  approved  by 
the  Council,  which  is  tantamount  to  the  same  thing.  Elsewhere  legislative 
planning  has  been  an  offshoot  of  the  establishment  of  medium-  and  long-term 
general  work  programmes  and  of  the  adoption  of  programme  budgeting.  In  the 
Governing  Body  of  the  I.L.O. ,  there  has  been  specific  discussion  of  the  extent  to 
which  there  should  be  forward  planning  of  standard-setting  activities,  and  of  the 
criteria  which  might  be  established  for  the  development  of  new  standards 
(including  one  bearing  on  whether  there  are  already  standards  on  the  subject);2 
a  systematic  review  of  the  existing  body  of  standards  has  been  undertaken  since 
1976,  with  a  view,  inter  alia,  to  identifying  future  needs. 

The  existence  of  a  work  programme  does  not,  of  course,  mean  that  the  judg¬ 
ment  of  the  organs  in  question  as  to  the  need  for  legislation  on  a  particular 
question  is  always  beyond  criticism;  the  judgment  is  necessarily  subjective,  but 
it  is  also,  hopefully,  considered.  The  existence  of  a  work  programme  also  does 
not  mean  that  specific  problems  of  fitting  new  legislation  into  the  existing  statute 
book  may  not  arise.  First,  it  is  often  only  at  the  drafting  stage  that  it  is  realized 
that,  while  there  appear  to  be  gaps  in  existing  standards,  little  can  usefully  be 
said,  in  binding  form,  to  fill  those  gaps.  Secondly,  the  work  programmes  tend  to 

1  International  Labour  Conference,  59th  Session,  Committee  on  Human  Resources/P. V.  6, 
p.  12. 

2  See,  in  particular,  the  Third  Report  of  the  Programme,  Financial  and  Administrative  Committee 
to  the  iggth  Session  of  the  Governing  Body  (March  1976),  Document  GB.  199/9/22  (Rev.),  paras. 
12  et  seqq. 
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take  account  only  of  past  and  present  activities  of  the  ‘legislature’  for  which  they 
are  established ;  as  indicated  above,  it  may  be  a  difficult  process  to  establish  what 
exists  elsewhere,  and  there  is  a  need,  which  will  be  further  examined  below,  to 
establish  some  co-ordination  of  future  action.  Thirdly,  it  may  be  a  major  policy 
question  whether  overriding  considerations  make  duplication  and  overlap 
desirable. 

A  particular  illustration  of  the  last-mentioned  problem  is  the  so-called 
‘umbrella’  convention.  Such  a  convention  is  in  no  way  a  codification  of  existing 
texts,  because  it  does  not  go  into  sufficient  detail;  rather,  it  endeavours  to 
establish  and  group  general  principles  on  a  subject  in  respect  to  which  there  may 
already  exist  a  number  of  specific,  detailed  instruments.  The  Covenants  on 
Human  Rights  are  examples ;  in  their  case — as  no  doubt  in  that  of  the  European 
Convention  on  Human  Rights  and  the  European  Social  Charter — the  interest  in 
having  an  international  ‘Bill  of  Rights’  undoubtedly  outweighed  the  problems  of 
relationship  with  more  specific  standards.  The  question  appeared  to  be  more 
open  with  respect  to  the  draft  Convention  on  the  Elimination  of  Discrimination 
against  Women  which,  in  some  fifteen  substantive  articles,  covers  ground 
already  tilled  by  eight  U.N.,  I.L.O.  and  U.N.E.S.C.O.  conventions,  by  some 
regional  instruments  (such  as  the  Rome  Treaty)  and  by  a  number  of  ancillary 
texts.  Consideration  was  accordingly  given  in  the  Commission  on  the  Status  of 
Women  in  1972  and  1974  to  the  question  whether  a  coherent  programme  on  the 
subject  of  women  required  the  transformation  of  the  existing  Declaration  on  the 
Elimination  of  Discrimination  into  a  convention;1  amongst  the  arguments  made 
was  one  to  the  effect  that  standards  expressed  in  general  terms  were  liable  to 
erode — for  instance  by  discouraging  ratification — the  substance  of  more  specific 
texts.  The  final  conclusion  by  the  Commission  that  there  should  be  a  convention 
remains  open  to  legitimate  doubt. 

Amendment ,  revision ,  consolidation  and  abrogation 

Once  there  is  not  only  a  sizeable  ‘statute  book’,  but  a  body  of  legally  binding 
texts  which  has  existed  for  a  certain  length  of  time,  the  need  for  amendment, 
revision,  consolidation  and  abrogation  becomes  imperative,  and  a  third  problem 
facing  the  legislature  relates  to  the  methods  of  so  doing.  This  is  an  area  in  which 
it  is  particularly  evident  that  international  instruments  are  only  a  shadowy 
approximation  to  national  legislation. 

As  regards  amendments  to  technical  provisions  of  such  instruments — -which 
are  those  most  likely  to  require  rapid  revision — the  main  stumbling  blocks  are 
cumbersome  procedures  of  adoption  and  cumbersome  procedures  for  accep¬ 
tance.  Some  organizations  have  constitutional  provisions  for  adoption  of  amend¬ 
ments  to  certain  standards  by  bodies  meeting  more  frequently  than  the  Assembly 
or  Conference  of  all  Members,  or  for  the  ‘tacit  acceptance’  of  such  amendments 
(i.e.  their  coming  into  force  for  all  Members  other  than  those  who  have  objected 
within  stated  time-limits)  or  both;  examples  are  the  international  standards 

1  See,  in  particular,  Official  Records  of  the  Economic  and  Social  Council ,  52nd  Session,  Supple¬ 
ment  No.  6,  paras.  61  and  62. 
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provided  for  in  Article  37  the  Chicago  Convention  on  International  Civil 
Aviation  and  the  regulations  provided  for  in  Article  21  of  the  Constitution  of  the 
World  Health  Organisation.1  Otherwise,  organizations  have  experienced  diffi¬ 
culty  in  simplifying  normal  convention-making  procedures  for  the  purpose  of 
adopting  technical  amendments  to  existing  standards.  The  question  is,  however, 
receiving  widespread  consideration.  Thus,  it  was  examined  in  some  detail  in 
I.M.C.O.  in  1972-3, 2  following  a  finding  that  amendments  adopted  up  to  then 
in  respect  of  existing  technical  conventions  were  not  succeeding  in  coming  into 
force.  The  practical  conclusion  arrived  at  was  that  it  might  be  appropriate  to 
write  a  ‘tacit  acceptance’  procedure  into  conventions  in  respect  of  their  technical 
provisions;3  in  respect  of  some  of  these  technical  provisions,  adoption  by  the 
Maritime  Safety  Committee  (as  opposed  to  the  Assembly  or  a  diplomatic 
Conference)  is  also  being  provided  for.*  The  Preparatory  Committee  for  the 
United  Nations  Conference  on  the  Human  Environment  in  1971  had  before  it  a 
comprehensive  memorandum  on  the  subject  prepared  by  the  Legal  Office  of 
F.A.O.5  In  the  I.L.O.,  a  suggestion  made  in  1963-4  for  the  creation  of  a  Stand¬ 
ing  Revision  Committee  of  the  Conference  to  deal  with  limited  modifications  to 
conventions  has  not  yet  been  followed  up;  some  instruments6  provide  for  a 
simplified  amendment  procedure,  but  this  still  requires  reference  to  the  General 
Conference,  and  falls  short  of  ‘tacit  acceptance’  arrangements.  Elsewhere,  there 
are  particular  conventions  which  provide  for  an  effectively  simplified  amend¬ 
ment  procedure,7  but  they  remain  a  relatively  small  minority. 

In  respect  of  the  more  extensive  revision  of  international  instruments,  depar¬ 
ture  from  the  normal  procedures  for  the  adoption  of  such  instruments  is  not 
generally  envisaged.8  In  this  connection  there  is,  in  addition  to  the  stumbling 
blocks  to  rapid  amendment  referred  to  above,  the  problem  of  the  replacement  of 
the  standards  being  revised  by  the  more  up-to-date  ones.  Some  conventions — 
for  instance,  the  Single  Convention  on  Narcotic  Drugs,  1961 — use  the  ‘inter  se’ 
approach,  i.e.  the  coming  into  force  of  the  up-to-date  instrument  replaces  the 

1  And  see  the  examination  of  the  adoption  of  binding  rules  by  unanimity  in  certain  inter¬ 
national  organizations  by  Skubiszewski,  in  this  Year  Book,  41  (1965-6),  pp.  198  et  seqq. 

2  See,  in  particular,  Assembly  Document  A  VIII/11,  of  20  September  1973. 

3  This  was  done  in  the  Convention  on  the  International  Regulations  for  Preventing  Collisions 
at  Sea,  1972,  in  respect  of  the  Regulations;  in  the  International  Convention  on  Safe  Containers, 
1972,  in  respect  of  the  Annexes  thereto,  etc. 

4  For  instance,  in  respect  of  the  Annexes  to  the  Convention  on  Safe  Containers. 

5  A/Conf.  48/PC(II)/Conf.  Room  Paper  No.  3,  of  8  February  1971.  The  question  there,  as  in 
I.C.A.O.  and  in  U.N.C.I.T.R.A.L.  in  1970,  was  part  of  the  wider  issue  of  simplified  convention¬ 
making  procedures. 

6  For  instance,  the  Employment  Injury  Benefits  Convention,  1964,  in  respect  of  the  list  of 
occupational  diseases  and  the  Migration  for  Employment  Convention  (Revised),  1949,  in  respect 
of  the  Annexes  thereto. 

7  Examples  are  the  1946  International  Whaling  Convention,  as  regards  the  schedule  thereto, 
and  a  number  of  fish  conservation  instruments;  a  number  of  U.N.  Conventions  provide  for  a 
tacit  acceptance  procedure  which  can,  however,  be  defeated  by  objections  from  a  single  Party. 

8  Thus  in  the  1972-3  I.M.C.O.  consideration  of  amendment  procedures,  it  was  concluded  that 
amendments  to  the  articles  of  a  convention  should  be  adopted  by  the  Assembly  and  subject  to 
express  acceptance.  The  I.L.O.  has  a  special  revision  procedure  designed  to  define,  before  sub¬ 
mission  to  the  Conference,  the  provisions  of  a  convention  requiring  change;  it  is  no  less  cumber¬ 
some  than  the  normal  procedure  for  the  adoption  of  standards. 
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provisions  of  earlier  instruments  only  as  between  parties  to  it.  This  approach  is 
generally  inadequate  for  universal  conventions,  particularly  where  these  are  not 
open  to  denunciation  without  restrictions,  since  the  earlier  instruments  may 
continue  to  apply  for  long  periods  of  time  as  between  States  which  are  parties  to 
the  new  and  States  which  are  not,  and  the  former  may  thus  have  simultaneous 
but  incompatible  obligations.  International  Labour  Conventions  have  con¬ 
tained,  since  1927,  clauses  combining  a  limitation  on  the  power  of  denunciation 
with  automatic  denunciation  on  ratification  of  a  revising  convention;  normally1 
revision  also  closes  the  original  convention  to  further  ratification.  These  clauses 
— which  do  not  appear  to  be  widely  imitated  elsewhere — -produce  a  tidy  situation 
for  individual  ratifying  governments,  and  should  permit  the  gradual  replace¬ 
ment  of  out-of-date  standards.  Even  so,  certain  processes  which  are  desirable  for 
creating  a  compact  and  coherent  body  of  standards,  and  in  particular  the 
removal  of  obsolete  standards  and  the  consolidation  of  related  texts,  remain 
difficult. 

As  regards  the  removal  of  obsolete  standards,  there  are  legal  obstacles  to  the 
‘abrogation’  of  international  instruments2  which  have  entered  into  force,  which 
remain  open  to  ratification,  and/or  the  obligations  of  which  some  States  continue 
to  accept.  This  was  one  of  the  conclusions  resulting  from  consideration  of  the 
matter  in  the  I.L.O.,  in  connection  with  the  ‘In-Depth  Review  of  International 
Labour  Standards’,  between  1974  and  1977.  There  is  also  a  policy  obstacle,  in 
that  a  number  of  instruments  which  may  not  constitute  relevant  standards  for 
highly  developed  countries  may  represent  interim  targets  for  developing 
countries,  and  should  thus  remain  open  to  ratification  by  them.  It  was  suggested 
by  some,  in  the  Review,  that  there  are  a  number  of  practical  measures,  in  par¬ 
ticular  the  omission  of  obsolete  texts  from  publications  and  ratification  charts, 
which  can  go  some  way  towards  making  the  current  aims  of  international  action 
comprehensible;  there  was  not,  however,  unanimity  in  their  use. 

As  regards  consolidation,  it  was  also  suggested  in  the  ‘In-Depth  Review’  that 
it  may  be  desirable,  in  so  far  as  practicable,  to  adopt  comprehensive,  up-to-date 
instruments  in  given  fields,  as  well  as  ‘key’  conventions  to  which  other  instru¬ 
ments  may  be  related.  A  comprehensive  instrument  on  minimum  age  for 
admission  to  employment,  revising  ten  earlier  sectoral  conventions,  was  adopted 
in  1973;  it  was,  however,  accepted  by  the  International  Labour  Conference  not 
only  that  the  process  of  replacing  the  obligations  arising  from  some  370  rati¬ 
fications  of  the  earlier  conventions  would  be  a  slow  one,  but  that  five  of  the 
earlier  conventions  might  still  represent  interim  targets  for  countries  initially 
unable  to  meet  the  scope  of  the  new  convention,  or  unable  to  make  the  age  level 
applicable  to  a  particular  sector  effective  more  widely,  and  should  accordingly 
remain  open  to  ratification  (this  acceptance  is  reflected  in  a  revision  article  of 
unprecedented  complexity).  The  Single  Convention  on  Narcotic  Drugs,  1961, 

1  The  clauses  in  question  leave  it  open  to  the  Conference  to  provide,  in  a  revising  convention, 
that  the  revised  instrument  remains  open  to  ratification.  In  recent  years,  this  discretionary 
authority  has  been  exercised  from  time  to  time. 

2  Unless,  of  course,  such  instruments  expressly  provide  for  the  possibility  of  abrogation;  this 
remains  a  rarity. 
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was,  as  its  name  implies,  designed  to  replace  nine  other  instruments  in  the  field; 
however,  these  continue  to  coexist  and  even  to  receive  some  further  ratifications. 
I.C.A.O.  has  had  under  examination,  since  1971,  the  feasibility  of  consolidation 
of  an  existing  convention  (the  1952  Rome  Convention  on  Damage  Caused  by 
Foreign  Aircraft  to  Third  Parties  on  the  Surface)  with  projected  standards  on 
two  other  subjects,  but  no  concrete  result  has  yet  been  arrived  at.  In  other  cases, 
there  has  been  more  limited  consolidation,  where  a  revising  convention  has 
covered  the  ground  of  two  or  three  earlier  instruments,  but  always  the  transfer 
from  one  to  the  other  is  slow.  The  ‘key’  convention  approach  is  rather  simpler; 
for  instance,  in  the  field  of  social  security,  special  provisions  in  the  Minimum 
Standards  (Social  Security)  Convention,  1952  (which  cover  the  whole  field  of 
social  security),  and  in  later  instruments  concerning  individual  branches  of 
social  security,  establish  a  substantial  degree  of  integration  of  these  standards, 
despite  the  fact  that  all  the  instruments  remain  self-contained  and  coexist.1  This 
approach,  however,  is  easier  to  operate  where  the  ‘key’  convention  is  the  starting- 
point  than  where  it  is  necessary  to  bring  order  into  an  already  substantial 
existing  group  of  instruments.  Finally,  a  particular  case  which  should  be 
mentioned  is  that  of  the  (I.L.O.)  Merchant  Shipping  (Minimum  Standards) 
Convention,  1976;  without  formally  consolidating,  it  identifies  the  provisions  of 
existing  instruments  which  together  constitute  a  ‘minimum  standard’  for 
merchant  ships;2  moreover,  it  links  I.L.O.  and  I.M.C.O.  requirements  in  that 
respect  by  making  prior  ratification  of  three  basic  I.M.C.O.  conventions  a 
condition  of  ratification. 

Terms  and  phrases 

Since  international  standards  are  given  effect  by  a  variety  of  organs  in  many 
different  countries,  the  problem  of  uniform  interpretation  is  important.  In  1969, 
the  Council  of  Europe  produced  a  study3  of  ways  and  means  by  which  such 
uniform  interpretation  might  be  ensured,  at  the  drafting  stage  and  otherwise. 
The  study  led  to  the  adoption  of  two  resolutions  by  the  Committee  of  Ministers, 
respectively  on  measures  likely  to  promote  uniform  interpretation  of  European 
treaties,  and  on  collection  and  distribution  of  information  on  the  application  and 
interpretation  of  Council  of  Europe  conventions  and  agreements.4  Some  of  the 
means  examined  are  no  doubt  Utopian,  particularly  if  applied  to  universal 
standards ;  this  is  true,  particularly,  of  the  mention  of  unification  of  legal  con¬ 
cepts.  Others — careful  drafting;  careful  comparison  of  authentic  texts  in 
different  languages;  definitions  of  main  terms — sound  self-evident,  but  cannot 

1  Essentially  these  provisions  mean  that  a  State  which  ratifies  one  of  the  later  instruments, 
which  are  more  detailed  and  provide  for  a  higher  standard,  can  treat  such  instrument  as  com¬ 
pliance  with  the  corresponding  part  of  the  Minimum  Standards  Convention. 

2  As  the  instruments  in  question  related  to  the  maritime  sector,  the  case  is  rather  different 
from  a  number  of  earlier  ones  in  which  standards  for  a  particular  sector  or  a  particular  group  of 
persons  were  established  by  reference  to  certain  existing,  more  general  provisions. 

3  Document  16.594.  The  study  is  critically  examined  by  Dietrich  Kappeler  in  Annuaire  Suisse 
de  droit  international,  1971,  pp.  49-62. 

4  Resolutions  (69)  27  and  28. 
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always  be  achieved  internationally.1  The  Committee  of  Ministers,  in  its  reso¬ 
lutions,  highlighted  the  problems,  on  the  one  hand,  of  translations  into  languages 
other  than  authentic  languages,2  and,  on  the  other,  of  making  available  to 
national  organs  responsible  for  applying  and  interpreting  conventions  appropri¬ 
ate  information  on  the  application  and  interpretation  given  to  their  provisions  in 
other  member  States.  The  most  effective  means  of  ensuring  uniform  inter¬ 
pretation  is,  of  course,  a  system  of  regular  and  continuing  international  super¬ 
vision  of  the  application  of  standards,  and  the  existence  of  international  bodies 
able,  on  request,  to  provide  official  or  unofficial  guidance  on  interpretation. 

Some  standardization  of  meaning  is,  however,  necessary  not  only  as  between 
different  countries,  but  also  as  between  different  instruments.  As  early  as  1945 
Jenks  drew  attention  to  the  need  for  an  index  of  terms  defined  in  multipartite 
instruments,  and  for  a  multilingual  glossary  of  translations  used  therein,  if 
there  was  to  be  a  coherent  body  of  international  obligations.3  There  still  are  no 
such  things.  Even  within  a  single  international  ‘legislature’,  it  is  difficult  to  main¬ 
tain  consistency  of  terminology  and  translation;4  as  between  different  organiza¬ 
tions  such  consistency  is  rarely  attempted.  Even  (or  perhaps  in  particular) 
judicial  instances  are  liable  to  examine  problems  regarding  the  interpretation  of 
international  standards  submitted  to  them  in  isolation  from  other  elements  of 
international  legislation;  for  instance,  a  judgment  of  25  January  1977  of  the  Court 
of  Justice  of  the  European  Communities  examined  the  applicability  to  self- 
employed  persons  of  a  regulation  concerning  the  control  of  driving  hours  and 
rest  periods  in  road  transport,  without  any  reference  to  the  considerable  body  of 
experience  regarding  the  applicability  of  International  Labour  Conventions  to 
the  self-employed.  The  only  positive  element  is  the  growing  collaboration 
between  organizations,  both  universal  and  regional,  with  overlapping  interests 
in  particular  standards,  in  bringing  to  the  attention  of  supervisory  organs  ele¬ 
ments  having  a  bearing  on  the  interpretation  of  these  standards. 

One  curiosity  perhaps  deserves  mention — that  of  a  statutory  change  of 
meaning  of  a  term.  A  number  of  I.L.O.  and  I.M.C.O.  maritime  conventions 
refer  to  specified  registered  tonnage  measurements,  in  particular  for  the  purpose 
of  defining  the  scope  of  the  instrument  or  the  applicability  of  particular  pro¬ 
visions.  A  convention  adopted  in  1 969  changed  the  method  of  measuring  tonnage, 

1  For  instance,  it  may  not  be  possible  to  define  a  main  term  because  its  scope  is  different  in 
various  countries  and  this  is  deliberately  taken  into  account.  Thus  in  1971,  an  International 
Labour  Convention  on  the  protection  of  workers’  representatives  left  definition  of  the  term  to 
national  law,  because  there  are  different  systems  of  choosing  such  representatives,  and  all  or  only 
some  may  be  nationally  accepted.  Similarly,  a  1973  convention  on  dock  work  did  not  define  the 
term  ‘dock-worker’  internationally,  in  order  to  leave  open  the  question  whether,  in  some  countries, 
it  could  apply  to  workers  employed  in  inland  depots. 

2  It  is  a  common  practice — in  the  I.L.O.  since  well  before  the  Second  World  War — for  the 
German-speaking  countries  members  of  universal  or  regional  organizations  to  elaborate  a 
common  translation  where  German  is  not  an  authentic  text. 

3  ‘The  Need  for  an  International  Legislative  Drafting  Bureau’,  American  Journal  of  Inter¬ 
national  Law,  39  (1945),  at  pp.  176-7. 

4  While  the  Secretariat  may  often  be  able  to  draw  attention  to  related,  existing  terms  and 
translations,  there  is  decreasing  continuity  in  representative  organs,  and  insufficient  awareness  of 
the  fact  that  the  advantages  of  consistency  outweigh  the  apparent  improvements  of  the  moment. 
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in  a  manner  that  does  not  permit  of  simple  conversion  from  the  older  system. 
This  implies,  for  existing  conventions,  the  need  to  determine  the  tonnage 
appropriate  to  their  provisions  under  the  new  measurements — a  process  which 
has  both  technical  and  legal  aspects.  Such  changes  in  a  term  of  reference  should, 
of  course,  be  possible,  and  may  indeed  in  some  cases  be  foreseen.  The  difficulties 
encountered  in  this  case — which  have  already  led  to  lengthy  consideration  by  the 
Maritime  Safety  Committee  of  I.M.C.O. — are  merely  another  illustration  of 
the  clumsiness  of  international  procedures  for  legislative  purposes. 

Avoiding  conflict 

There  are  a  number  of  reasons  why  there  may  be  conflict  between  two  or  more 
international  law-creating  instruments  in  the  sense  that  a  State  cannot  simul¬ 
taneously  comply  with  all  their  provisions.  Conflict  may  be  the  result  of  informed, 
deliberate  decision;  happily,  this  is  rare.1  Conflict  may  be  due  to  ignorance;  as 
indicated  above,  it  is  not  easy  to  have  a  full  grasp  of  all  international  legislation 
in  existence.  Conflict  may  be  due  to  the  coexistence  of  revising  and  revised 
instruments,  where  revision  procedures  are  inadequate  to  prevent  this.  Conflict 
may  be  the  result  of  consideration  of  a  particular  question  which,  at  the  time  a 
more  general  instrument  was  adopted,  was  not  contemplated.2 

In  an  article  published  in  19533  which  continues  to  be  the  most  comprehensive 
examination  both  of  the  instruments  between  which  conflict  may  arise  and  of  the 
principles  applicable  to  resolving  conflict,  Jenks  took  the  view  that  conflict  was 
an  unavoidable  incident  of  the  present  stage  of  development  of  the  international 
legislative  process.  Twenty-five  years  and  a  couple  of  hundred  law-making 
treaties  later,  this  no  doubt  remains  true,  particularly  as  regards  conflict  for 
technical  reasons  such  as  inadequate  revision  procedures,  but  it  has  become  a 
great  deal  more  urgent  to  take  as  many  steps  as  possible  to  avoid  conflict.  If 
States  were  faced,  increasingly,  by  incompatible  demands,  and,  hence,  were  led 
to  imperfect  compliance,  the  international  legislative  process  as  a  whole  would 
lose  standing. 

The  matter  was  examined  in  this  light  within  the  co-ordination  machinery  of 
the  United  Nations  system  between  1972  and  1974;  and  the  annual  report  of  the 
Administrative  Committee  on  Co-ordination  (A.C.C.)  for  1973-4  to  the  Eco¬ 
nomic  and  Social  Council4  contains  a  brief  summary  of  the  main  conclusions.  The 
fundamental  concerns  of  co-ordination  in  this  area  were  held  to  be  threefold:  to 
prevent  unnecessary  duplication;  to  prevent  conflict  between  the  obligations 

1  One  example  is  the  fact  that  States  cannot  comply  with  the  requirements  of  Section  1 1  of  the 
Convention  on  the  Privileges  and  Immunities  of  the  Specialized  Agencies  (‘State’  treatment  for 
telecommunications),  since,  despite  examination  of  the  question  on  several  occasions,  this  has  not 
been  made  possible  under  the  Regulations  of  the  International  Telecommunications  Union. 

2  The  problem  was  illustrated  by  the  examination,  in  the  I.L.O.  in  1969,  in  connection  with  the 
development  of  special  youth  employment  and  training  schemes,  of  the  question  whether 
certain  forms  of  such  schemes,  constituting  an  option  within  the  framework  of  conscription  laws, 
were  compatible  with  earlier  Forced  Labour  Conventions:  Record  of  Proceedings  of  the  53rd 
Session  of  the  International  Labour  Conference,  Appendix  X,  para.  56. 

3  ‘The  Conflict  of  Law-making  Treaties’,  in  this  Year  Book,  30  (1953),  pp.  401-53. 

4  Document  E/5488  of  20  May  1974,  pp.  51-2. 
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undertaken  by  States  under  different  instruments,  as  well  as  in  their  interpre¬ 
tation  and  the  supervision  of  their  implementation;  and  to  ensure  that  statutory 
provisions  on  complex  technical  subjects  were  established  and  supervised  by 
those  most  competent  to  do  so.  Amongst  methods  for  achieving  these  ends,  an 
information  sharing  system  was  initiated,  under  which  the  legal  offices  of  the 
various  organizations  annually  exchange  information  regarding  all  projected 
legislative  activity.  It  was  suggested  that,  on  the  basis  of  information  so  ob¬ 
tained,  it  may  be  found  necessary  either  to  introduce  in  new  instruments  cross- 
references  to  existing  instruments  or  saving  clauses,1  or  to  desist  from  legislative 
action,  and  refer  the  matter  elsewhere,  where  another  organization  is  found  to 
have  a  greater,  or  earlier,  concern  with  a  subject.2 

The  arrangements  so  initiated  are  only  a  beginning.  They  relate  only  to  one 
group  of  organizations  active  in  the  legislative  field.  The  exchange  of  information 
is  likely  to  ensure  that  within  that  group  there  is  no  ignorance  of  existing  or 
projected  instruments  having  an  obvious  or  major  relationship  to  other  proposed 
instruments;  it  is  less  certain  that  it  will  ensure  full  awareness  of  texts  related 
only  tangentially  to  proposed  legislation.3  And,  as  the  A.C.C.  report  recognizes, 
it  is  up  to  the  competent  representative  organs  to  decide  to  what  extent  they 
wish  to  take  account  of  information  and  suggested  solutions  provided  by  the 
secretariats. 

There  nevertheless  is  growing  evidence  of  commitment  to  the  objectives 
defined  in  the  A.C.C.  report.  In  particular,  the  number  of  cases  in  which 
parochial,  separatist  interests  are  waived  in  favour  of  an  arrangement  under 
which  comprehensive  standards  either  are  elaborated  by  two  or  more  organiza¬ 
tions  jointly  or  are  left  to  the  competent  organs  of  one  of  the  organizations  con¬ 
cerned  but  action  is  taken  in  full  consultation  with  the  others,  is  increasing.4  Such 
arrangements  are  a  small  step  towards  a  unified  legislative  system;  it  is  a  con¬ 
dition  of  their  effectiveness  that  this  is  fully  understood  by  the  States  concerned 
and  that  their  representatives  are  able  to  speak  for  all  the  sectors  of  government 
concerned.5 

1  The  problem  of  such  saving  clauses  in  case  of  overlap  is  illustrated  by  a  communication 
from  the  Director-General  of  the  I.L.O.  submitted  to  the  Economic  and  Social  Council  in  March 

1977  with  respect  to  the  Draft  Convention  on  the  Elimination  of  Discrimination  against  Women: 

Document  E/5938,  of  24  March  1977.  2  See  above,  p.  102  n.  2. 

3  It  could  not,  for  instance,  have  occurred  to  the  U.P.U.  that  a  proposed  I.L.O.  instrument  (in 
fact  in  Recommendation  form)  on  seafarers’  welfare  could  raise  problems,  regarding  the  cost  of 
re-transmitted  airmail,  dealt  with  in  regulations  on  postal  tariffs  under  the  Vienna  and  Tokyo 
Conventions. 

4  An  exhaustive  examination  of  such  cases  up  to  1967  may  be  found  in  Francis  Wolf,  ‘L’lnter- 
dependance  des  conventions  internationales  du  travail’,  Recueil  des  cours,  121  (1967-II).  Amongst 
recent  instances  may  be  cited  the  adoption  by  the  I.L.O.  in  1977  of  standards  concerning  nurses 
prepared  in  collaboration  with  W.H.O.  (competent  for  the  parts  concerning  organization  of 
nursing  services,  nursing  education  and  authorization  to  practise);  the  adoption  by  I.M.C.O.  in 

1978  of  standards  concerning  maritime  training  and  certification  prepared  in  collaboration  with 
I.L.O.;  the  adoption  by  regional  organizations  in  Africa  and  the  Americas — as  previously  in 
Europe — of  Social  Security  Conventions  supplementary  to  universal  I.L.O.  standards,  with 
I.L.O.  collaboration;  the  projected  revision  of  the  Warsaw  Convention  on  international  carriage 
by  air,  with  the  collaboration,  as  regards  transport  of  mail,  of  U.P.U. 

5  The  special  problem  created  by  the  fact  that  organs  represent  employers  and  workers  as  well 
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Equality  before  the  law 

There  is  no  need  to  belabour  the  point  that  international  legislation  falls  short 
of  its  national  counterpart  as  a  result  of  the  fact  that  it  is  not  normally1  possible 
for  the  subjects  of  the  law  to  be  bound  by  it  against  their  will.  This  is  true 
whether  that  will  is  expressed  in  a  unanimous  act  of  adoption  requiring  no 
further  approval,  by  signature,  ratification  or  accession,2  or  by  the  decision  not 
to  object  to  rules  subject  to  the  tacit  acceptance  system.  What  is  more  open  to 
argument  is  the  extent  to  which  the  authority  of  international  legislation  is 
diminished  by  reservations  and  flexibility  clauses. 

Clearly  an  unfettered  power  of  unilateral  reservations  is  destructive  of  the 
establishment  of  legal  rules.3  The  system  of  the  1952  General  Assembly  reso¬ 
lution,  according  to  which  the  Secretary-General  is  expected  to  confine  himself 
to  the  communication  of  reservations  to  all  interested  States,  and  it  is  left  to 
these  States  to  draw  the  legal  consequences,  comes,  even  in  the  light  of  the 
distinction  drawn  by  the  International  Court  in  the  Genocide  case4  and  by  Article 
19  of  the  Vienna  Convention  on  the  Law  of  Treaties  between  reservations  com¬ 
patible  with  the  object  and  purpose  of  the  treaty  and  others,  very  close  to  con¬ 
ferment  of  an  unfettered  power.  At  least  one  author  has  deduced  from  this  that 
States  continue  to  prefer  an  essentially  contractual  pattern  of  relations  to  a 
pattern  more  closely  approximating  to  legislation:  ‘Why  else  [do]  the  parties  to  a 
general  multilateral  treaty  continue  to  refrain,  in  spite  of  repeated  recommenda¬ 
tions  to  that  effect,  to  insert  express  provisions  on  the  admissibility  of  reservations 
and  their  legal  effects  which  they  are  at  liberty  to  do  irrespective  of  any  existing 
rule?’5 

In  practice  the  picture  is  not  as  bleak.  There  are  systems  of  international 
standards  which  do  not  permit  unilateral  reservations  at  all ;  International  Labour 
Conventions  are  a  case  in  point.6  There  is  a  growing  number  of  law-making 
treaties  which  specify  what  reservations,  if  any,  may  be  made  and  prohibit  all 
others;  this  is  true,  for  instance,  of  many  of  the  conventions  and  agreements 
adopted  in  the  framework  of  the  Council  of  Europe.  There  are  systems  of  inter¬ 
national  standards  which  permit  unilateral  reservations  only  to  the  extent  that 
these  are  accepted  by  the  legislative  organ;  this  is  the  case  in  the  Universal 

as  governments  in  the  I.L.O.  has  been  overcome,  in  some  cases,  by  sending  a  tripartite  I.L.O. 
delegation  to  the  meeting  of  the  other  organizations  concerned. 

1  An  exceptional  case  may  arise  under  the  tacit  acceptance  system  where  a  State  misses  the 
deadline  for  objections. 

2  See,  for  an  examination  of  different  acceptance  clauses  in  international  instruments  and  their 
bearing  on  the  effectiveness  of  these  instruments,  ‘Wider  Acceptance  of  Multilateral  Treaties’, 
United  Nations  Institute  for  Training  and  Research ,  Series  No.  2  (1969). 

3  In  ‘Reflections  on  Contemporary  Law-Making  in  International  Law’,  International  Relations 
in  a  Changing  World  (Geneva,  1977),  pp.  367-86,  Krystyna  Marek  draws  attention  to  the  par¬ 
ticularly  serious  implications  in  the  codification  of  customary  international  law  by  multilateral 
treaties  of  the  fact  that  these  may  enter  into  force  at  different  times,  for  some  subjects  only  and 
possibly  with  reservations. 

4  I.C.J.  Reports,  1951,  p.  15. 

5  Kaye  Holloway,  Modern  Trends  in  Treaty  Law  (1967),  at  p.  515. 

6  For  an  examination  of  this  practice  see  McMahon,  ‘The  Legislative  Techniques  of  the 
International  Labour  Organization’,  this  Year  Book,  41  (1965-6),  pp.  77-85. 
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Postal  Union1  and  of  the  International  Health  Regulations.  Even  where  there  is 
no  such  formal  limitation  there  is — apart  from  the  problem  of  compulsory 
jurisdiction  over  disputes — -no  evidence  of  abuse  of  the  power  to  make  reser¬ 
vations;  on  the  contrary,  reservations  tend  to  reflect  the  seriousness  of  the 
national  approach  to  compliance. 

That  leaves,  however,  the  much  more  difficult  question  of  the  extent  to  which 
the  express  permission  of  reservations  and  derogations,  and  the  use  of  other 
‘flexibility  devices’,2  are  compatible  with  the  development  of  international 
legislation.  In  this  respect  some  distinctions  may  perhaps  be  made.  First,  the 
possibility,  given  for  instance  in  some  European  Conventions  and  some  Inter¬ 
national  Labour  Conventions,  of  accepting  only  one  or  more  parts  of  an  instru¬ 
ment,  is  merely  an  application  of  the  general  power  of  acceptance  or  refusal  of 
international  standards ;  it  is  used  where  one  instrument  embodies  matters  that 
could  have  formed  material  for  two  or  more  texts.  Secondly,  international 
legislation  may,  like  national  legislation,  leave  the  details  of  application  to  be 
settled  elsewhere;  the  fact  that  the  ‘subordinate’  legislation  is  here  in  effect  left 
to  the  subjects  of  the  law  is,  again,  a  reflection  of  the  lack  of  integration  of  the 
international  community.  Thirdly,  exemption  or  exception  clauses  justified  by 
defined  needs,  whether  they  are  part  of  the  text  of  the  instrument  or  authorized 
‘reservations’,  may  be  regarded  as  a  normal  feature  of  legislation,  national  or 
international,  on  the  understanding  that  recourse  to  them  is  not  so  widespread 
or  so  far-reaching  as  to  empty  the  legal  obligation  of  all  content.  That  leaves  the 
question  of  different  standards  for  countries  at  different  stages  of  development; 
is  it  still  possible,  in  such  case,  to  speak  of  an  international  norm  ?  It  would  seem 
that  it  is.  It  is  not  unknown  in  national  legislation  to  differentiate  by  region,  or 
sector,  according  to  need  or  capacity;  for  instance,  where  minimum  wages  are 
fixed  by  legislation,  such  legislation  will  often  embody  regional  variations. 
There  would  seem  to  be  no  essential  difference  in  the  case  of  an  instrument 
which  provides  that  the  minimum  age  for  employment  shall  not  be  less  than  the 
age  of  completion  of  compulsory  schooling,  and  in  any  case  shall  not  be  less  than 
15  years  in  developed  and  14  years  in  developing  countries;3  in  every  case,  the 
provision  is  linked  to  an  objective  test,  namely  that  children  who  cannot  be 
employed  are  to  the  greatest  extent  possible  otherwise  usefully  occupied,  but  the 
considerable  variations  in  the  existence  of  school  facilities  are  taken  into  account. 
In  a  world  of  enormous  differences  in  development,  such  an  approach  would 
seem  to  be,  in  any  case,  more  conducive  to  the  establishment  of  effective  legal 
rules  than  are  superficially  uniform  provisions  devoid  of  real  content. 

Securing  stability 

National  legislation  remains  in  force  until  revised  or  repealed  by  the  legis¬ 
lature.  Where  international  standards  are  adopted  as  part  of  a  regulatory 

1  In  1 970-1  the  U.P.U.  reviewed  its  practice  in  the  matter  and  concluded  that  it  was  good: 
United  Nations  Juridical  Yearbook,  1971. 

2  For  an  examination  of  the  range  of  flexibility  devices  used  in  International  Labour  Con¬ 
ventions  see  McMahon,  loc.  cit.  (above,  p.  113  n.  6),  pp.  31-68. 

3  Minimum  Age  Convention,  1973,  Article  2. 
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authority  of  the  organization  (e.g.  I.C.A.O.  and  W.H.O.),  the  same  is  true. 
Since,  however,  a  very  substantial  part  of  international  legislation  takes  the  form 
of  international  treaties,  the  problem  of  unilateral  withdrawal  as  a  result  of 
denunciation  arises.  In  this  connection  a  balance  has  to  be  struck  between  the 
technical  need  for  some  mechanism  to  terminate  treaties  which  no  longer  corre¬ 
spond  to  current  international  needs— for  instance  where  there  are  inadequate 
revision  arrangements— and  the  need  for  stability  of  rules  which  do  so  corre¬ 
spond.  It  is  doubtful  whether  that  balance  is  everywhere  successfully  achieved. 
There  are  some  instruments  which  do  not  provide  for  denunciation  at  all,  such 
as  the  Covenants  on  Human  Rights,  and  the  Conventions  on  the  Law  of  the  Sea. 
As  regards  the  latter  this  has  engendered  a  certain  controversy.1  There  are 
instruments  which  permit  denunciation  only  at  specified  intervals  (tacit  re¬ 
conduction  system);  examples  are  International  Labour  Conventions,2  the 
Genocide  Convention,  the  European  Social  Charter  and  the  European  Code  of 
Social  Security.  There  are  instruments  which  permit  denunciation  only  after  a 
specified  initial  period,  such  as  the  European  Convention  on  Human  Rights,  and 
some  conventions  on  traffic  in  persons;  in  some  cases,  the  initial  period  is  as 
short  as  two  years.  And  there  are  many  instruments  in  respect  of  which  the  power 
of  denunciation  is  unlimited,  or  subject  only  to  a  period  of  notice  which  may  be 
as  short  as  six  months.  Such  unlimited  power  cannot  be  regarded  as  the  necessary 
counterpart  of  the  fact  that  international  obligations  are  effective  only  on  the 
basis  of  acceptance;  the  contrary  should  be  true  if  the  initial  commitment  is 
regarded  as  a  serious  step. 

There  is  also  the  question  of  the  extent  to  which  there  can  be  a  unilateral 
decision  to  suspend  or  derogate  from  international  obligations  in  case  of  national 
emergency.  Some  instruments,  the  substance  of  which  is  particularly  liable  to  be 
affected  by  a  state  of  emergency,  contain  express  provisions  on  the  subject;  this 
is  the  case,  for  instance,  of  the  Covenant  on  Civil  and  Political  Rights,  the 
European  Convention  on  Human  Rights,  the  European  Social  Charter  and 
International  Labour  Conventions  concerning  such  matters  as  hours  of  work. 
The  advantages  of  such  clauses  are  that  they  can  limit  the  concept  of ‘emergency’, 
that  they  may  exclude  some  provisions  from  the  derogations  authorized,  and, 
above  all,  that  the  act  of  derogation  ceases  to  be  unilateral  in  the  sense  that  its 
compliance  with  the  express  clause  becomes  open  to  verification  by  such  super¬ 
vision  machinery  as  exists.  At  the  same  time,  there  is  growing  case  law  to  the 
effect  that,  in  any  case,  unilateral  suspension  or  derogation  from  international 
obligations  under  multilateral  treaties  is  subject  to  review  by  the  competent 
bodies.  In  the  Case  concerning  the  Jurisdiction  of  the  I.C.A.O.  Council, 3  the 
International  Court  considered  it  to  be  one  of  the  purposes  of  the  jurisdictional 
clauses  of  the  Chicago  Convention  on  International  Civil  Aviation  and  the 
International  Air  Services  Transit  Agreement  to  enable  an  international  author¬ 
ity  to  determine  the  validity  of  a  suspension  of  the  Agreement  between  two 

1  See  Bardonnet  in  Annuaire  franpais  de  droit  international,  1972. 

2  Except  as  regards  denunciation  by  virtue  of  ratification  of  a  revising  convention. 

3  I.C.Jf.  Reports,  1972,  p.  46. 
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parties  thereto  by  reference  to  the  outbreak  of  hostilities  between  them.  The 
Commission  of  Inquiry  set  up  in  1969  under  Article  26  of  the  I.L.O.  Constitu¬ 
tion  to  examine  complaints  regarding  the  violation  of  Freedom  of  Association 
Conventions  by  Greece  (and  chaired  by  Lord  Devlin)  held  that  ‘if  a  plea  of 
emergency  is  to  be  treated  in  international  law  as  a  legal  concept,  there  .  .  .  has  to 
be  appraisal  by  an  impartial  authority  at  the  international  level’,  and  found,  as 
regards  the  case  before  it,  that  nothing  had  emerged  which  would  enable  it  to 
conclude  that  there  existed  conditions  justifying  temporary  non-compliance 
with  the  conventions.1 

Clearly  there  has  been,  as  in  other  forms  of  legislation,  a  sharp  increase  in  the 
quantity  of  international  legislation.  And,  as  elsewhere,  such  increase  is  liable  to 
show  up  the  weaknesses  of  the  legislative  process. 

Is  so  sharp  an  increase  really  necessary  ?  Given  the  greatly  varying  substance 
and  form  of  international  legislation,  and  the  varying  proportions  of  new  stan¬ 
dards  and  revision  of  existing  ones,  it  is  difficult  to  give  a  valid  answer  to  that 
question.  But  there  are  sufficient  indications  to  suggest  that,  in  each  legislature, 
it  would  be  well  to  weigh  carefully  the  appropriateness  of  and  the  need  for  all 
proposed  legislation.  In  particular— though  it  may  seem  strange  to  lawyers  that 
this  has  to  be  said — it  should  be  clearly  understood  that  observance  of  a  standard 
is  achieved  not  by  its  repetition  but  by  its  enforcement.2 

Are  the  weaknesses  necessarily  inherent  in  the  legislative  process  ?  There  is  no 
doubt  that,  at  least  in  so  far  as  the  instrument  of  legislation  is  the  multipartite 
treaty,  there  are  shortcomings  in  the  process  which  cannot  be  overcome.  But 
equally  there  is  no  doubt  that  there  are  methods  of  mitigating  these  shortcomings 
which  are  not  being  used  to  the  full.  The  main  reason  for  this  appears  to  be  some 
lack  of  awareness  of  the  implications  of  not  so  doing  for  the  development  of 
the  law. 

There  is  room  for  further  action  by  specialists.  The  Vienna  Convention  on  the 
Law  of  Treaties  does  not  deal  in  any  detail  with  the  particular  aspects  of  the  ‘law- 
making’  treaty;  its  approach  is  primarily  based  on  the  treaty  as  a  contract  between 
States.  Article  5  safeguards  the  procedures  and  rules  of  different  organizations 
regarding  ‘international  legislation’;  to  that  extent  what  had  been  achieved 
under  these  procedures  and  rules  was  safeguarded.  But,  in  a  sense,  Article  5 
is  also  an  abnegation;  a  multiplicity  of  legislatures  was  left,  each  to  its  own 
devices. 

There  is  also  room  for  further  action  at  the  level  of  the  ‘legislatures’.  It  is  rare 
for  an  international  instrument  to  be  looked  at  other  than  in  isolation.  Nor  is  this 
surprising;  mostly  the  legislators  are  technicians,  concerned  with  the  technical 
aspects  of  one  instrument,  rather  than  parliamentarians.3  They  could,  of  course, 

1  I.L.O.  Official  Bulletin,  vol.  54  (1971),  No.  2,  Special  Supplement,  Chapter  5. 

2  Since  this  inquiry  has  been  concerned  essentially  with  the  formulation  of  international 
legislation,  the  large  question  of  its  enforcement — not  normally  based  on  the  terms  of  instru¬ 
ments — has  been  left  aside.  However,  here  also  there  is  a  tendency  towards  proliferation,  a 
number  of  instruments  having  created  their  own  supervisory  or  promotional  bodies. 

3  Professor  Reuter  has  spoken  of  this  as  ‘panuhplomacy’. 
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be  adequately  briefed ;  this  raises  much  wider  questions  regarding  the  manner  in 
which  governments  use  international  organizations  and  meetings. 

As  has  been  seen  above,  the  competent  organs  of  various  organizations  have, 
in  the  last  few  years,  shown  growing  concern  with  the  legislative  process.  Some 
of  the  discussions  which  have  taken  place  should  begin  to  show  results  in  the 
near  future.  However,  there  would  seem  to  be  a  need  for  a  much  wider  aware¬ 
ness  of  the  need  for  coherence  in'  international  legislation  if  the  international  law 
of  the  future  is  not  to  be  cluttered,  like  space,  with  the  imperfect  technology  of 
the  twentieth  century.1 

1  The  review  of  the  multilateral  treaty-making  process,  to  be  undertaken  by  the  General 
Assembly  as  from  1979,  and  which  is  to  give  ‘comprehensive  consideration  to  the  techniques  and 
procedures  used  in  the  preparation  of  multilateral  treaties’,  may  serve  to  create  such  awareness. 


THE  WESTERN  SAHARA  CASE* 

By  MALCOLM  SHAW1 


One  of  the  major  factors  in  international  relations  since  1945  has  been  the 
advent  of  decolonization,  whereby  scores  of  entities  formerly  administered  by 
European  powers  have  emerged  upon  the  world  scene  as  sovereign  and  inde¬ 
pendent  nations.  This  process  has  been  of  great  significance  within  the  realm  of 
international  law,  both  in  expanding  its  lateral  base  and  in  extending  its  range  of 
concerns.  But,  although  decolonization  has  been  extensively  discussed  in  the 
United  Nations,2  it  has  not  properly  been  considered  by  the  judicial  or  arbitral 
organs  of  the  international  community.3  Accordingly,  the  status  in  law  of  the 
principles  relating  to  decolonization,  especially  the  concept  of  self-determination, 
has  been  the  subject  of  much  debate.4 

Moreover,  the  definition  of  the  entity  to  be  decolonized  and  the  precise  extent 
of  its  territorial  delimitation  both  before  and  after  decolonization  remain  open  to 
conflicting  interpretations.  Clearly  much  hinges  upon  an  appreciation  of  the 
principle  of  self-determination  and  the  definition  of  the  ‘self’,  but  that  notion  as 
comprehended  in  moral  or  political  terms  is  more  extensive  than  is  apparently 
the  case  with  the  legal  concept,  since  it  would  permit  any  set  of  persons  linked 
together  by  a  sense  of  group-consciousness  to  determine  its  political  status.5  To 
permit  such  a  wide  proposition  within  the  framework  of  international  legal 
regulations,  without  consequent  obligations,  would  be  hazardous  to  the  dominant- 
State  system  in  international  relations.  It  would  pose  a  fatal  threat  particularly 
although  not  exclusively  to  the  precarious  stability  of  third  world  States,  the  vast 
majority  of  which  are  not  nation-States,  in  the  nineteenth- century  European 
sense,  but  State-nations,6  in  that  diverse  ethnic,  religious,  language  and  culture 

*  ©  Malcolm  Shaw,  1978. 

1  LL.M.  (Hebrew  University  of  Jerusalem);  Principal  Lecturer  in  Law  at  the  Liverpool 
Polytechnic. 

2  e.g.  within  the  context  of  discussions  leading  up  to  the  adoption  of  the  International  Covenants 
on  Human  Rights,  1966,  and  the  Declaration  on  Principles  of  International  Law  Concerning 
Friendly  Relations  and  Co-operation  among  States  in  Accordance  with  the  Charter  of  the 
United  Nations,  1970. 

3  But  see  the  Legal  Consequences  for  States  of  the  Continued.  Presence  of  South  Africa  in  Namibia 
( South  West  Africa)  Notwithstanding  Security  Council  Resolution  276  (J970)  case,  I.C.J.  Reports, 
I97L  PP-  3L  73-5- 

4  e.g.  Emerson,  ‘Self-Determination’,  American  Journal  of  International  Law,  65  (1971),  p. 
459;  Rigo  Sureda,  The  Evolution  of  the  Right  of  Self-Determination  (1973);  and  Umozurike,  Self- 
Determination  in  International  Law  (1972). 

5  See  Deutsch,  Nationalism  and  Social  Communication  (1952),  p.  78;  Scelle,  Precis  de  droit  des 
gens,  principes  et  systematique,  part  2,  ch.  1,  p.  259,  cited  by  the  Egyptian  delegate  to  the  Com¬ 
mission  on  Human  Rights,  A/C.  3/SR.  443,  para.  34,  and  Cobban,  The  Nation  State  and  National 
Self-Determination  (1969),  p.  107.  See  also  Greco-Bulgarian  Communities  case,  P.C.I.J.,  Series  B, 
No.  17,  p.  21. 

6  Rejai  and  Enloe,  ‘Nation-States  and  State-Nations’,  International  Studies  Quarterly,  vol.  13, 
no.  2  (1969),  p.  143.  Hoffman  refers  to  ‘governments  still  in  search  of  their  nation’,  ‘International 
Systems  and  International  Law’,  World  Politics,  14  (1961),  p.  230. 
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groupings  have  to  be  reconciled  within  the  framework  of  one  State.  In  other 
words,  the  State  precedes  the  development  of  the  territorial  nation  but  is  faced 
with  powerful  loyalties  generated  by  sub-State  community  ties.  This  creates  a 
crisis  of  legitimacy,  since  the  State  is  founded  not  upon  a  genuine  sense  of  com¬ 
munity  but  upon  the  vagaries  and  power  ranking  of  nineteenth-century  European 
colonial  Empires.  Thus  the  emphasis  upon  the  necessity  of  maintaining  colonial 
frontiers  clearly  demonstrated  by  the  overwhelming  majority  of  Afro- Asian  and 
South  American  States1  can  be  understood  in  terms  of  the  necessity  to  establish 
stabilizing,  legitimacy  factors.  But  this  has  meant  a  general  freezing  of  territorial 
entities  as  at  the  eve  of  decolonization  and  a  consequent  disregard  for  ethnic  and 
historical  ties  which  cross  the  old  colonial  borders.  Accordingly,  the  principle  of 
self-determination  has  operated  in  practice  to  safeguard  the  colonial  delimita¬ 
tions  and  overrule  purely  ethnic  definitions  of  the  ‘self’  so  that  the  ‘self’  must  be 
determined  solely  within  the  colonial  territorial  context.  This  has  not  unnaturally 
generated  tensions. 

While  virtually  all  States  have  accepted  this  approach  a  few  did  not.  Somalia, 
for  instance,  a  homogeneous  nation-State,  has  in  the  past  claimed  the  French 
Territory  of  the  Afars  and  Issas  (now  the  independent  Republic  of  Djibouti)  and 
areas  of  neighbouring  Ethiopia  and  Kenya  on  the  grounds  that  these  territories 
are  inhabited  by  Somali  tribesmen,  who  by  virtue  of  the  principle  of  self- 
determination  are  entitled  to  choose  their  own  political  status,  viz.  integration 
with  Somalia.2  The  ethnic-historic  definition  of  the  ‘self’  of  self-determination, 
rather  than  the  prevailing  territorial  concept,  has  also  been  evident  in  the 
Moroccan  experience.3 

Morocco  has  at  various  times  claimed  large  areas  allegedly  forming  part  of  the 
pre-colonial  Moroccan  Empire.  For  many  years,  Morocco  pursued  its  claim  to 
the  territory  of  Mauritania4  and  to  parts  of  Algeria,3  and  obliquely  hinted  at 
greater  claims.6  In  recent  years,  however,  it  has  increasingly  concentrated  its 
attentions  upon  the  territory  of  Western  (or  Spanish)  Sahara. 

Despite  such  problems  of  definition,  it  is  clear  that  the  concept  of  self- 
determination  has  played  a  vital  and  positive  role.  It  has  been  the  banner  behind 
which  scores  of  States  have  become  independent  and  has  operated  as  a  potent 

1  Article  III  (3)  of  the  Organization  for  African  Unity  Charter  affirmed  the  principle  of  respect 
for  the  sovereignty  and  territorial  integrity  of  each  State,  while  O.A.U.  resolution  16  (1),  July 
1964,  declared  that  ‘all  Member  States  pledge  themselves  to  respect  the  frontiers  existing  on 
their  achievement  of  national  independence’.  Note  also  the  doctrine  of  uti  possidetis  juris  regard¬ 
ing  South  America,  Colombia-Venezuela  Boundary  arbitration  (1922),  Reports  of  International 
Arbitral  Awards,  vol.  1,  pp.  223,  228.  Cf.  De  La  Pradelle,  La  Frontiere  (1928),  pp.  86-7. 

2  I  he  Somah  Peoples’  Quest  for  Unity,  a  Somali  Government  publication  (September  1965) 
pp.  10-11.  See  generally,  Touval,  Somali  Nationalism  (1963),  and  Drysdale,  The  Somali  Dispute 
(1964). 

3  Both  States,  in  fact,  entered  reservations  regarding  O.A.U.  resolution  16  (1).  See  Ande- 
micael,  Peaceful  Settlement  Among  African  States;  Roles  of  the  United  Nations  and  Organization  of 
African  Unity ,  a  United  Nations  Institute  for  Training  and  Research  publication  (1973),  p.  11. 

4  See  A/4445  and  Add.  i  and  Ashford,  ‘The  Irredentist  Appeal  in  Morocco  and  Mauritania’ 
Western  Political  Quarterly,  15  (1962),  p.  641. 

5  See  Andemicael,  op.  cit.  (above,  n.  3),  pp.  5-8,  and  Keesing’s  Contemporary  Archives  1061-4. 

pp.  19939-42.  »  v  a 

6  A/4445  and  Add.  1,  with  regard  to  Mali  and  Senegal. 
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source  of  pressure  upon  hesitant  colonial  powers.  Self-determination  has  also 
proved  to  be  the  wide  umbrella  principle  under  which  the  interests  of  third- 
world  and  other  States  have  coalesced  in  order  to  replace  the  colonial  empires. 

However,  notwithstanding  a  great  deal  of  State  and  institutional  practice, 
authoritative  statements  regarding  the  relevance  and  hierarchy  of  the  various 
competing  principles  involved,  such  as  self-determination,  territorial  integrity 
and  national  unity,  have  been  lacking.  Accordingly,  in  the  reference  of  the 
Sahara  issue  to  the  International  Court  of  Justice  an  opportunity  was  presented 
for  judicial  pronouncements  on  such  matters. 


The  Western  Sahara  Dispute  prior  to  the  Request  for  an 

Advisory  Opinion 

The  territory  of  Western  Sahara  itself  is  part  of  the  vast  desert  which  has  given 
it  its  name.  It  has  a  total  area  of  some  266,000  square  kilometres  and  a  seaboard  of 
1,062  kilometres,  being  bounded  on  the  landward  side  by  Morocco,  Algeria  and 
Mauritania.  According  to  a  Spanish  census  taken  in  1974,  the  population  amoun¬ 
ted  to  95,019  persons,  of  whom  73,497  were  indigenous  Saharans.  The  territory 
consists  of  two  regions,  the  northernmost  being  Sakiet  El  Hamra  and  the  sou¬ 
thern  Rio  de  Oro.  Apart  from  recently  discovered  phosphate  reserves,  which  are 
increasingly  of  importance,  the  territory  is  apparently  devoid  of  natural  resources 
and  vegetation  is  scarce.  Indeed  until  the  onset  of  a  series  of  droughts  in  the  late 
1960s,  the  population  was  virtually  exclusively  nomadic  and  pastoral.1 

A  Spanish  protectorate  was  established  over  Rio  de  Oro  in  1884,  and  a  series 
of  Franco-Spanish  Conventions  in  1900,  1904  and  1912  delimited  the  possessions 
of  the  two  powers.  Spain  annexed  Rio  de  Oro  and  obtained  the  region  of  Sakiet 
El  Hamra,  while  the  Tarfaya  region,  north  of  Sakiet  El  Hamra,  became  part  of 
the  Spanish  protectorate  covering  areas  of  Morocco  and  was  returned  to  Morocco 
by  the  Cintra  Agreement  of  1  April  i958.2EIowever,  according  to  Gretton,  it  was 
not  actually  until  the  early  1960s  that  Spain  succeeded  in  assuming  full  military 
and  administrative  control  of  the  Western  Sahara.3 

The  question  of  the  Saharan  territory  first  came  before  the  United  Nations  at 
the  end  of  1963. 4  By  that  time,  Spain  had  reversed  its  earlier  decision  to  treat  the 
territory  as  purely  a  Spanish  province  and  had  started  providing  the  Secretary- 
General  of  the  United  Nations  with  information  about  the  territory  pursuant  to 

1  Report  of  the  United  Nations  Visiting  Mission  to  Spanish  Sahara  (1975),  A/10023/Add.  5, 
annex,  pp.  26-7.  See  also  Gretton,  Western  Sahara — The  Fight  for  Self-Determination  (1976), 
pp.  9-14.  Gretton  regards  the  Spanish  census  figures  of  1974  as  an  underestimate:  ibid.,  p.  n. 
Jacquier,  however,  prefers  a  figure  of  35,000:  ‘L’Autodetermination  du  Sahara  EspagnoP,  Revue 
generale  de  droit  international  public,  78  (1974),  p.  687. 

2  Gretton,  op.  cit.  (previous  note),  pp.  16-17,  and  Chappez,  ‘L’Avis  Consultatif  de  la  Cour 
Internationale  de  Justice  du  16  Octobre  1975  dans  l’Affaire  du  Sahara  Occidental’,  Revue 
generale  de  droit  international  public,  80  (1976),  pp.  1134-6. 

3  Op.  cit.  (above,  n.  1),  p.  17. 

4  The  issue  was  discussed  in  the  Special  Committee  on  Decolonization  in  September  1963, 
General  Assembly  Official  Records,  18th  Session,  Annexes,  addendum  to  agenda  item  23,  doc. 
A/5446/Rev.  1,  chapter  XIII,  para.  38,  and  in  the  Fourth  Committee  of  the  General  Assembly  in 
December  1963,  ibid.,  Fourth  Committee,  1506th  meeting. 
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Chapter  XI  of  the  Charter.1  The  following  year,  the  Special  Committee  on 
Decolonization  called  on  Spain  to  implement  the  provisions  of  Resolution  1514 
(XV),  the  Declaration  on  the  Granting  of  Independence  to  colonial  Countries 
and  Peoples,  and  liberate  Spanish  Sahara  (and  the  enclave  of  Ifni)  from  colonial 
rule.2  This  was  supported  by  General  Assembly  Resolution  2072  (XX)  of  16 
December  1965,  which  requested  Spain  to  enter  into  negotiations  on  the  ques¬ 
tion  of  sovereignty  relating  to  Western  Sahara  and  Ifni  with  a  view  to  the 
liberation  of  the  territories.  During  the  next  session,  the  General  Assembly  by 
Resolution  2229  (XXI)  called  upon  Spain  to  determine  at  the  earliest  possible 
date  together  with  the  inhabitants  of  the  territory,  and  in  consultation  with 
Morocco  and  Mauritania  and  any  other  interested  party,  the  procedures  for  the 
holding  of  a  referendum  under  United  Nations  auspices  to  enable  the  indigenous 
population  to  exercise  freely  its  right  to  self-determination.  This  call  for  self- 
determination  was  repeatedly  made  over  the  ensuing  sessions  of  the  General 
Assembly.3 

A  number  of  factors,  however,  combined  to  make  the  Sahara  case  unusual. 
The  early  Spanish  dilatoriness  was  not  in  the  context  of  colonial  behaviour 
exceptional,  but  the  claims  maintained  by  neighbouring  States  were.  Morocco 
and  Mauritania  both  entertained  territorial  aspirations  regarding  Western 
Sahara,  although  Mauritania  adopted  a  more  cautious  approach  and  expressed  its 
claim  later.  Such  aspirations  were  deemed  to  be  founded  upon  historic,  ethnic 
and  other  ties.4  Algeria,  while  making  no  such  claims,  declared  itself  interested 
in  the  future  of  the  territory  and  demanded  the  implementation  of  the  right  of 
self-determination  of  the  inhabitants  of  the  territory.  The  nomadic  nature  of 
most  of  the  population  together  with  the  mineral  potential  of  the  territory  added 
to  the  complexity  of  the  issues. 

The  special  status  accorded  to  Morocco,  Mauritania  and  ‘any  other  interested 
party’,  i.e.  Algeria,5  in  Resolution  2229  (XXI)  is  highly  unusual  in  decolonization 
practice.  Rigo  Sureda  suggests  that  this  could  be  explained  by  regarding  the 
territory,  partly  at  least,  as  a  colonial  enclave  to  which  different  rules  apply.6 
However,  no  such  special  standing  was  accorded  to  Ethiopia  or  Somalia  with 
respect  to  the  former  French  Territory  of  the  Afars  and  Issas,7  and  the  General 
Assembly  has  clearly  differentiated  the  legal  status  of  Western  Sahara  and  Ifni, 
the  latter,  totally  surrounded  on  its  landward  side  by  Morocco,  being  implicitly 

1  See  A/C.  4/L.  385/Rev.  1;  General  Assembly  Official  Records,  15th  Session,  Fourth  Com¬ 
mittee,  1048th  meeting;  A/AC.  35/SR.  238  and  A/AC.  35/SR.  251. 

2  A/5800/Rev.  1. 

3  Since  Resolution  2229  (XXI),  the  General  Assembly  accepted  resolutions  calling  for  the 
implementation  of  Resolution  1514  (XV)  to  Spanish  Sahara  every  year  from  1966  to  1974  except 
for  1971.  See  Resolutions  2354  (XXII),  2591  (XXrV),  2711  (XXV),  2983  (XXVII)  3162 
(XXVIII)  and  3292  (XXIX). 

4  Below,  pp.  135-7. 

5  The  fact  that  Algeria  was  intended  by  this  phrase  was  clear:  see  Pleadings,  CR.  75/3,  pp.  3-4. 
Note  also  that  a  preambular  paragraph  in  Resolution  3292  (XXIX)  specifically  names  Algeria  as 
well  as  Spain,  Morocco  and  Mauritania. 

6  Op.  cit.  (above,  p.  119  n.  4),  p.  214. 

7  Resolution  3480  (XXX). 
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recognized  as  an  enclave.1  The  result  of  designating  an  area  as  a  colonial  enclave 
is  in  effect  to  restrict  the  exercise  of  self-determination  to  the  one  solution  of  the 
return  of  the  territory  to  the  sovereign  of  the  surrounding  territory.2  In  other 
words,  the  basis  for  the  special  status  of  the  neighbouring  States  in  the  pro¬ 
cedures  for  the  holding  of  the  referendum  has  to  be  sought  elsewhere.  The 
International  Court  in  its  advisory  opinion  did  not  discuss  the  question  but  the 
consensus  of  opinion  in  the  pleadings  before  the  Court  appeared  to  be  that  con¬ 
sideration  of  the  general  geo-political  situation  in  the  area  impelled  the  General 
Assembly  to  express  the  concern  and  interests  of  the  three  neighbouring  States. 
Spain  noted  that  the  Assembly  was  guided  by  considerations  relating  to  the 
peace  and  stability  of  the  region  and  not  by  the  existence  of  territorial  claims,3 
while  Algeria  referred  to  the  particular  geographical  and  political  facts  of  the 
region.4  However,  the  essence  of  such  facts  revolves  around  the  proclamation  of 
territorial  claims  by  Morocco  and  Mauritania  and  the  strong  opposition  to  these 
by  Algeria.  It  is  this  factor  which  distinguishes  the  Sahara  issue  from  the 
situation  in  the  former  French  territory  of  the  Afars  and  Issas,  where  both 
Somalia  and  Ethiopia  expressly  disclaimed  territorial  ambitions,  although 
maintaining  their  interest.5 

The  crisis  in  the  area  can  truly  be  dated  from  1973,  for  in  that  year  Spain 
appeared  to  change  course  and  to  prepare  for  the  self-determination  of  the 
Saharan  territory  within  the  near  future.  Spain  had  agreed  in  1966  to  the  appli¬ 
cation  of  the  principle  to  the  territory,  but  had  emphasized  the  difficulties 
involved  because  of  the  nature  of  the  territory  and  its  people.6  On  21  September 
1973,  Spain  gave  an  assurance  to  the  Yema'a  (or  General  Assembly  of  the 
territory)  that  the  population  of  Sahara  would  freely  determine  its  future  and 
guaranteed  the  territorial  integrity  of  the  territory.7  In  July  1974,  Spain  an¬ 
nounced  a  new  political  statute  for  Sahara  to  provide  for  the  transfer  of  responsi¬ 
bility  for  the  conduct  of  the  territory’s  internal  affairs  to  a  newly  constituted 
Saharan  government8  and  in  August  of  that  year  declared  that  it  would  hold 
a  referendum  under  United  Nations  auspices  during  the  first  half  of  1975.9 
This  precipitated  vigorous  political  activity  in  the  area  in  the  light  of  territorial 
claims  made  regarding  Western  Sahara,  and  Morocco  suggested  to  Spain  that 
the  International  Court  should  adjudicate  the  matter,  but  the  offer  was  declined.10 

It  was  at  this  time  that  the  idea  arose  of  requesting  an  advisory  opinion  from 
the  International  Court  dealing  with  the  status  of  Western  Sahara  at  the  date  of 

1  Resolution  2428  (XXIII).  See  also  I.C.J.  Reports,  1975,  pp.  34-5  and  170. 

2  As  Resolution  2428  (XXIII)  demonstrates. 

3  Spanish  Written  Statement,  para.  173.  The  Mauritanian  agent  was  inclined  to  place  rather 
more  stress  upon  the  significance  of  the  fact  that  territorial  claims  had  been  made,  see  Pleadings, 
CR.  75/13,  P-  33-  Morocco  did  not  raise  the  issue. 

4  Pleadings,  CR.  7 5/3,  p.  6. 

5  See,  for  example,  A/6300/Rev.  1,  pp.  637-42  and  647. 

6  A/6300/Rev.  1.  See  also  A/AC.  109/71. 

7  In  a  declaration  containing  eight  main  points,  A/9176,  annex  IV.  Morocco  strongly  objected 
to  the  new  Spanish  policy:  see  A/9654. 

8  A/9655.  See  also  A/10023/Add.  5,  annex,  pp.  20,  33-7. 

9  A/9714. 

10  A/9771,  annex. 
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Spanish  colonization.  The  proposal  was  presented  by  Morocco  at  the  30  Sep¬ 
tember  1974  meeting  of  the  United  Nations  General  Assembly,  and  the  question 
to  be  resolved  was  whether  the  territory  had,  at  the  time  of  colonization,  been 
terra  nullius  or  under  Moroccan  sovereignty.1  The  Moroccan  intention  was,  it 
seems,  to  obtain  a  statement  that  if  the  territory  were  not  to  be  regarded  as  terra 
nullius  at  the  time  of  colonization,  a  proposition  which  even  before  the  Court’s 
decision  appeared  unlikely,  it  would  then  follow  that  it  came  under  Moroccan 
sovereignty,  thus  strengthening  claims  for  reintegration  of  the  territory.  In  fact 
the  questions  to  be  put  to  the  Court  were  revised  during  extensive  discussions  in 
the  United  Nations  Fourth  Committee,  particularly  in  the  light  of  serious 
concern  regarding  the  application  of  the  principle  of  self-determination.2 

On  13  December  1974,  the  General  Assembly  adopted  Resolution  3292 
(XXIX),3  which  noted  that  during  discussion  in  the  General  Assembly  and  in 
the  Fourth  Committee  a  legal  controversy  had  arisen  over  the  status  of  Western 
Sahara  at  the  time  of  Spanish  colonization  and  that  it  was  desirable  to  obtain  an 
advisory  opinion  from  the  International  Court  on  some  ‘important  legal  aspects 
of  the  problem’.  Accordingly,  and  without  prejudice  to  the  application  of  the 
principles  embodied  in  Resolution  1514  (XV),  the  Court  was  asked  to  respond  to 
the  following  questions : 

I.  Was  Western  Sahara  (Rio  de  Oro  and  Sakiet  El  Hamra)  at  the  time  of  coloniza¬ 
tion  by  Spain  a  territory  belonging  to  no-one  ( terra  nullius)  ? 

If  the  answer  to  the  first  question  is  in  the  negative, 

II.  What  were  the  legal  ties  between  this  territory  and  the  Kingdom  of  Morocco  and 
the  Mauritanian  entity  ?4 

The  Advisory  Opinion  of  the  International  Court  of 

Justice5 

(1)  Introduction 

The  fact  that  Morocco  had  previously  called  for  adjudication  of  similar 
points  and,  indeed,  that  the  Court  itself  in  appointing  a  Moroccan  ad  hoc  judge 
had  declared  that  ‘there  appeared  to  be  a  legal  dispute  between  Morocco  and 
Spain  regarding  the  territory  of  Western  Sahara  [and]  that  the  questions  con¬ 
tained  in  the  request  for  an  opinion  [might]  be  considered  to  be  connected  with 
that  dispute’6  meant  that  the  proceedings  occasionally  seemed  to  be  more  con- 

1  A/PV.  2249.  2  A/C.  4/SR.  2131. 

3  By  87  votes  to  o  with  43  abstentions  (including  Spain).  The  large  number  of  abstentions  was 
unprecedented  with  respect  to  a  request  for  an  opinion  to  the  International  Court  and  can  be 
regarded  as  symptomatic  of  the  doubts  existing  as  to  the  postponement  of  the  referendum  in  the 
territory  and  the  consequent  delay  in  decolonizing  Western  Sahara,  and  evidence  as  to  misgivings 
over  the  claims  to  the  territory.  See,  for  example,  the  views  of  the  abstaining  Canadian  repre¬ 
sentative:  A/C.  47/SR.  2131. 

4  The  resolution  also  urged  Spain  to  postpone  the  planned  referendum  and  requested  the 
Special  Committee  on  Decolonization  to  send  a  Visiting  Mission  to  the  territory. 

5  16  October  1975,  I.C.J.  Reports,  1975,  p.  12.  Questions  dealing  with  the  appointment  of  an 
ad  hoc  judge,  the  competence  of  the  Court  and  judicial  propriety  are  beyond  the  scope  of  this 
article  save  in  so  far  as  they  impinge  upon  relevant  points. 

6  Ibid.,  pp.  6-10.  Cf.  judge  de  Castro,  ibid.,  p.  146,  footnote  3. 
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tentious  than  advisory.  The  speeches  by  Spain,  Morocco,  Mauritania  and 
Algeria  during  the  pleadings  certainly  give  one  that  impression,  and  this  indeed 
led  Judge  De  Castro  to  refer  to  the  hybrid  character  of  the  proceedings  and  to 
the  quasi-contentious  form  the  case  had  apparently  assumed  before  the  Court.1 
However,  the  framework  within  which  the  Court  was  to  respond  to  the  questions 
posed  was  a  carefully  designed  one.  Resolution  3292  (XXIX)  noted  that  the 
legal  controversy  regarding  the  status  of  Western  Sahara  at  the  time  of  coloniz¬ 
ation  had  arisen  during  discussions  at  the  United  Nations,  and  that  the  opinion 
was  requested  to  enable  the  General  Assembly  to  continue  the  discussion  of  this 
question  at  the  succeeding  session.  The  resolution  also  called  for  a  postpone¬ 
ment  of  the  proposed  referendum  ‘until  the  General  Assembly  decides  on  the 
policy  to  be  followed  in  order  to  accelerate  the  decolonization  process  in  the 
territory,  in  accordance  with  Resolution  1514  (XV),  in  the  best  possible  con¬ 
ditions,  in  the  light  of  the  advisory  opinion  to  be  given  by  the  International 
Court  of  Justice’. 

In  order  to  emphasize  that  the  request  to  it  differed  substantially  from  the 
terms  of  the  previous  Moroccan  proposal,  the  Court  declared  that  there  was  in 
this  case  a  legal  controversy,  ‘but  one  which  arose  during  the  proceedings  of  the 
General  Assembly  and  in  relation  to  matters  with  which  it  was  dealing’.2  This 
approach  was  already  necessary  in  order  to  bypass  Spain’s  lack  of  consent,  but  it 
was  also  used  to  formulate  relevant,  rather  than  purely  historical,  answers  to  the 
questions  submitted. 

Although  the  questions  referred  to  the  legal  status  of  Sahara  at  the  time  of 
colonization,  the  Court  declared  that  ‘the  object  of  the  request  [is]  to  obtain  from 
the  Court  an  opinion  which  the  General  Assembly  deems  of  assistance  to  it  for 
the  proper  exercise  of  its  functions  concerning  the  decolonization  of  the  terri¬ 
tory’.3  Resolution  3292  (XXIX)  was  interpreted  as  demonstrating  that  the 
questions  involved  were  put  to  the  Court  in  the  context  of  proceedings  in  the 
General  Assembly  directed  to  the  decolonization  of  Western  Sahara  in  con¬ 
formity  with  Resolution  1514  (XV).4  In  other  words,  the  framework  for  the 
consideration  of  the  questions  was  that  of  the  decolonization  process;  and  this 

1  Ibid.,  p.  142.  The  point  about  this,  as  Spain  emphasized,  was  that  on  the  Eastern  Carelia 
case  principle  a  State  cannot  be  compelled  without  its  consent  to  submit  its  disputes  with  other 
States  to  the  jurisdiction  of  the  Court  ( P.C.I.jf .,  Series  B,  No.  5),  and  Spain  did  not  consent  to 
the  present  proceedings.  The  Court,  however,  based  its  rejection  of  the  Spanish  contention  inter 
alia  upon  the  principle  enunciated  in  the  Interpretation  of  Peace  Treaties  case  that  no  State  could 
prevent  the  giving  of  an  advisory  opinion  which  the  United  Nations  considers  to  be  desirable  in 
order  to  obtain  enlightenment  as  to  the  course  of  action  it  should  take:  I.C.J.  Reports,  1950,  p.  71. 
See  also  Reservations  to  the  Convention  on  the  Prevention  and  Punishment  of  the  Crime  of  Genocide, 
I.C.J.  Reports,  1951,  p.  19,  and  Legal  Consequences  for  States  of  the  Continued  Presence  of  South 
Africa  in  Namibia  ( South  West  Africa)  Notwithstanding  Security  Council  Resolution  276  (1970), 
I.C.J.  Reports,  1971,  p.  24. 

2  I.C.J.  Reports,  197 5,  p.  25.  It  was  stressed  that  the  controversy  did  not  arise  independently 
in  bilateral  relations:  ibid.  See  also  Judge  Petren,  ibid.,  p.  109.  More  questionable  was  the  Court’s 
view  that  the  request  differed  materially  from  the  Moroccan  proposal  because  Mauritanian 
claims  were  involved.  The  problem  of  the  interaction  of  the  two  claims  also  introduced  a  ‘sub¬ 
stantial  difference’:  ibid.  p.  26. 

3  Ibid.,  p.  27.  See  also  I.C.J.  Reports,  1971,  p.  24. 

4  I.C.J.  Reports,  1975,  p.  40.  See  also  ibid.,  pp.  67-8,  and  Judge  Petren,  ibid.,  p.  hi. 
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approach  permeates  the  whole  opinion.1  It  was  necessary  to  ensure  that  the 
opinion  would  be  of  relevance;  it  was  also  essential  to  avoid  the  problem  posed  by 
Article  65  (1)  of  the  Statute  of  the  Court  which  requires  the  existence  of  a  ‘legal 
question’  in  advisory  proceedings. 

By  analysing  the  issue  upon  this  basis,  the  Court  had  as  it  were  accomplished 
a  time-switch  and  directed  the  answers  to  the  questions,  which  concerned  ‘the 
legal  categorization  of  situations  which  belong  to  a  time  now  long  past’,2  to  the 
future  of  the  territory.  This  entailed  a  broad  interpretation  of  the  request  and 
consequently  a  discussion  of  the  nature  and  role  of  decolonization  and  the  effects 
upon  it  of  historical  legal  ties.  It  also  meant  that  the  Court  was  in  effect  address¬ 
ing  itself  to  the  issue  of  the  contemporary  significance  of  any  such  ties,  rather 
than  analysing  nineteenth-century  historical  and  legal  matters.  In  this  way  it 
obviated  the  Spanish  objection  that  the  questions  posed  were  of  purely  historical 
or  academic  interest  and  not  existing  legal  questions.3 

Since  the  request  referred  to  the  ‘time  of  colonization  by  Spain’,  it  was  neces¬ 
sary  at  a  preliminary  stage  to  render  that  phrase  more  explicit.  In  the  event  the 
Court  decided  to  adopt  the  period  beginning  1884,  the  year  of  the  proclamation 
of  the  Spanish  protectorate  over  Rio  de  Oro  (the  southern  region  of  the  territory 
as  later  constituted),  as  the  critical  period.4 

Since  the  Court  was  faced  with  examining  historical  assertions  within  a  very 
long  period,  it  was  important  that  sufficient  material  should  have  been  provided 
for  it  to  reach  a  valid  conclusion.  Extensive  documentary  evidence  was  furnished 
by  Spain,  Morocco  and  Mauritania,  and  there  were  the  opinions  of  Algeria  and 
Zaire  and  a  dossier  from  the  United  Nations  Secretary-General.5  But  the  prob¬ 
lem  of  the  assimilation  and  interpretation  of  the  material  in  the  absence  of  expert 
witnesses  or  assessors  was,  surprisingly,  not  alluded  to  by  the  Court,  although  in 
very  many  instances  it  had  to  choose  between  conflicting  views  of  the  history  as 
described  in  the  material  supplied  by  the  interested  parties.  Judge  Petren  em¬ 
phasized  his  surprise  that  the  Court  should  base  its  conclusions  virtually 
exclusively  upon  evidence  from  sources  which  could  not  properly  be  described 
as  objective.  He  regretted  the  absence  of  appreciation  of  the  margin  of  un¬ 
certainty  which  should  have  appeared  with  respect  to  facts  which  had  neither 
been  proved  nor  disproved.6  The  Court’s  attitude  may  probably  be  explained  in 

1  The  Court  declared  that  ‘the  applicable  principles  of  decolonization  ...  are  an  essential  part 
of  the  framework  of  the  questions  contained  in  the  request’:  ibid.,  p.  30.  See  also  ibid.,  pp.  37 
and  68. 

2  Judge  Petren,  ibid.,  p.  108.  See  also  Judge  Dillard,  ibid.,  pp.  117-18. 

3  See  Spanish  Written  Statement,  paras.  268,  272  and  387. 

4  I.C.J.  Reports,  1975,  p.  38.  This  date  was  arbitrary  since  Spain  did  not  control  the  area  until 

well  into  the  twentieth  century.  See  Pleadings,  CR.  75/10,  p.  10,  and  Judge  De  Castro,  I.C.J. 
Reports,  1975,  p.  137.  s  ibid.,  pp.  28-9. 

6  Ibid.,  pp.  112-13.  Judge  Gros  declared  that  ‘since  the  Court  was  unable  to  carry  out  any 
specific  research,  it  is  vain  to  make  generalisations  in  the  absence  of  any  reliable  data  ...  it  is  the 
duty  of  the  Court  to  establish  facts,  that  is  to  say  to  make  findings  as  to  their  existence  and  it 
confers  a  legal  meaning  upon  them  by  its  decision’:  ibid.,  p.  76.  See  also  Judge  De  Castro,  ibid., 
p.  141.  The  Permanent  Court  noted  in  the  Eastern  Carelia  case  that  in  advisory  proceedings 
‘under  ordinary  circumstances,  it  is  certainly  expedient  that  the  facts  upon  which  the  opinion  of 
the  Court  is  desired  should  not  be  in  controversy’:  P.C.I.J.,  Series  B,  No.  5,  p.  28. 
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the  light  of  its  approach  within  the  decolonization  framework,  but  its  conclusions 
regarding  the  existence  of  legal  ties  with  the  territory,  but  not  ties  of  territorial 
sovereignty,  itself  controversial,  suffers  the  handicap  of  being  founded  upon 
controverted  evidence.1  One  factor,  however,  which  was  not  in  dispute  con¬ 
cerned  the  competence  of  the  General  Assembly  in  the  field  of  decolonization. 
This  was  accepted  by  the  States  interested  in  the  case;2  and  the  Court  empha¬ 
sized  that,  while  its  function  was  to  provide  the  Assembly  with  legally  relevant 
elements  concerning  the  decolonization  of  the  territory,  the  extent  to  which  its 
opinion  might  influence  the  Assembly  was  not  a  matter  for  the  Courts  The 
question  therefore  concerned  not  the  existence  or  extent  of  the  competence  of 
the  Assembly  but  the  possible  options  before  that  body  in  the  light  of  the 
conclusions  reached  by  the  Court. 

(2)  Terra  nullius 

The  problem.  The  concept  of  terra  nullius  referred  to  in  the  first  question  of 
the  request  has  evolved,  as  the  International  Court  noted,  in  terms  of  the  acqui¬ 
sition  of  territory  by  occupation,  i.e.  the  peaceable  acquisition  of  sovereignty 
over  territory  otherwise  than  by  cession  or  succession.4  In  order  for  this  to 
occur,  it  was  essential  that  the  territory  be  terra  nullius,  belong  to  no  one,  or  in 
the  French  phrase  be  a  territoire  sans  maitre.  But  this  required  a  determination  of 
what  ‘no  one’  consisted  of,  or  in  other  words,  what  entity  could  constitute  a 
maitre.  As  Saloman  has  written,  virtually  all  international  controversies  dealing 
with  the  notion  of  occupation  of  territory  have  been  based  upon  the  different 
ways  in  which  the  res  nullius  has  been  defined.5 

While  it  is  clear  that  certain  types  of  territory  are  without  doubt  terrae 
nullius,  for  example  uninhabited  areas,6  abandoned  territories  ( res  derelicta),7  and 
areas  inhabited  by  relatively  few  persons  totally  lacking  in  any  kind  of  social  or 
political  organization,  there  has  been  considerable  ambiguity  concerning  the 
situation  where  the  territory  is  inhabited  by  recognizable  entities.  In  such  cases, 
a  number  of  different  theses  have  been  presented.8 

The  view  that  peoples  possessed  sovereign  rights  thus  precluding  the  ac¬ 
quisition  of  their  territory  by  means  of  occupation  under  international  law  was 

1  Note  also  the  discussion  in  the  pleadings  before  the  Court  as  to  the  value  of  maps  as  evidence : 
Pleadings,  CR.  75/11,  pp.  12-14  (Morocco),  CR.  75/16,  pp.  31-2  (Mauritania),  CR.  75/22,  pp. 
2-5  (Spain),  and  CR.  75/27,  pp.  22,  23  and  28  (Morocco). 

2  Mauritania  referred  to  the  Assembly’s  sovereign  competence:  Pleadings,  CR.  75/13,  p.  42. 
See  CR.  75/21,  p.  13  (Spain),  and  CR.  75/29  p.  5  (Morocco).  See  also  Virally,  L' Organisation 
mondiale  (1972),  p.  115. 

3  I.C.jf.  Reports,  1975,  p.  37. 

4  Ibid.,  p.  39. 

5  De  V occupation  des  territoires  sans  maitres  (1889),  p.  200. 

6  The  clearest  instance  being  the  isla  nascita :  see,  e.g.,  Pleadings,  CR.  75/18,  p.  29. 

7  Abandonment  involves  the  relinquishment  of  actual  possession  by  the  former  sovereign  and 
the  intention  not  to  resume  possession :  see  Lindley,  The  Acquisition  and  Government  of  Backward 
Territory  in  International  Law  (1926),  p.  53,  and  Oppenheim,  International  Law,  vol.  1  (8th  edn., 
I9S5),  PP-  579-8o. 

8  See,  in  particular,  Lindley,  op.  cit.  (previous  note),  pp.  11-20,  and  Fauchille,  Traite  de  droit 
international  public,  vol.  1  (1925),  pp.  697  et  seq.  See  also  Jeze,  Etude  theorique  et  pratique  sur 
V occupation  comme  mode  d’acquerir  les  territoires  en  droit  international  (1896). 
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put  forward  by  a  number  of  the  founding  fathers  of  the  law  of  nations.  These 
included  Vitoria,  Soto,  Las  Casas,  Ayala,  Gentilis,  Selden  and  Grotius.1  The 
essence  of  this  attitude  was  that  the  acquisition  of  sovereignty  over  the  lands  of 
such  peoples  depended  upon  the  concept  of  conquest,  not  occupation,  and  accor¬ 
dingly  discussion  centred  around  the  notion  of  just  war  and  the  legality  of 
hostilities  against  non-Christians.  The  second  theory  concerning  the  relation¬ 
ship  between  a  people  and  its  land  under  international  law  recognized  that  such 
peoples  could  exercise  sovereign  rights  in  certain  circumstances  only.  Vattel,  for 
example,  declared  that  where  the  occupying  State  was  in  need  of  more  land,  it 
could  acquire  by  occupation  that  part  of  the  territory  of  the  indigenous  tribes 
which  could  be  deemed  to  be  in  excess  of  the  requirements  of  the  latter.  This 
followed  from  the  obligation  to  cultivate  the  earth  which  meant  that  tribes  could 
not  take  for  themselves  more  land  than  they  had  need  of.2 

The  third  approach  that  can  be  determined  is  the  one  that  appeared  to  domi¬ 
nate  throughout  the  later  nineteenth  century,  when  Africa  was  being  divided 
amongst  the  competing  European  powers.  This  thesis  propounded  the  view  that 
the  organized  tribes  or  peoples  of  non-European  lands  had  no  sovereign  rights 
over  their  territories  and  thus  no  sovereign  title  which  could  be  used  to  bar 
acquisition  of  title  by  means  of  effective  occupation.  The  inhabitants,  therefore, 
were  merely  factually  and  not  legally  in  occupation  of  the  territory,  which  could 
be  treated  as  terra  nullius  and  acquired  by  any  State  in  accordance  with  the 
requirements  of  international  law.  Foremost  among  such  theorists  was  Westlake, 
who  took  the  view  that  government  was  the  international  test  of  civilization  and 
that  those  communities  unable  to  furnish  a  government  readily  recognizable  as 
such  to  Western  eyes  could  not  hold  territorial  title.3  This  marked  the  high  point 
of  the  exclusivity  concept  of  the  State  in  international  law  fostered  by  the 
Europocentric  development.  Jennings,  for  example,  notes  that  occupation  was 
accepted  as  ‘the  appropriation  by  a  State  of  a  territory  which  is  not  at  the  time 
subject  to  the  sovereignty  of  any  State  .  .  .  Natives  living  under  a  tribal  organiz¬ 
ation  were  not  regarded  as  a  State  for  this  purpose.’4 

The  purposes  and  ramifications  of  the  concept  of  terra  nullius  in  the  light  of 
this  third  approach  were  carefully  examined  by  Ambassador  Bedjaoui  on 
behalf  of  the  Algerian  government  during  the  oral  pleadings  in  the  Sahara  case. 
Bedjaoui  emphasized  that  the  concept  of  terra  nullius  and  the  possibility  of 
acquisition  by  a  State  of  such  a  territory  by  occupation  alone  constituted  a  basis 
for  all  the  imperialisms  and  all  the  phenomena  of  oppression  in  the  history  of 

1  Lindley,  op.  cit.  (above,  p.  127  n.  7),  pp.  12-14.  But  cf.  Westlake’s  view  that  Vitoria,  Soto 
and  other  theorists  were  not  so  much  impugning  the  titles  of  Spain  and  Portugal  as  trying  to 
influence  their  conduct:  Chapters  on  the  Principles  of  International  Law  (1894),  p.  137.  Blackstone 
declared  that  only  deserts  and  uncultivated  lands  could  be  obtained  by  means  of  occupation, 
cultivated  lands  being  acquired  by  means  of  conquest  or  cession :  Commentaries  on  the  Laws  of 
England,  vol.  1  (1765),  pp.  106-7. 

2  Lindley, op.  cit.  (above,  p.  127  n.7),  p.  17.  See  also  Vattel,  The  Law  of  Nations  or  the  Principles 
of  Natural  Law  Applied  to  the  Conduct  and  to  the  A  ffairs  of  Nations  and  of  Sovereigns  (Classics  of 
International  Law  edn.,  Washington,  1916),  ch.  XVIII. 

3  Op.  cit.  (above,  n.  1),  pp.  141-2. 

4  The  Acquisition  of  Territory  in  International  Laic  (1963),  p.  20.  See  also  Oppenheim,  op.  cit. 
(above,  p.  127  n.  7),  p.  555,  and  Brierly,  The  Law  of  Nations  (6th  edn.,  1963),  p.  163. 
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civilization.  It  was  a  device  which  involved  the  ‘thingification’  of  numerous 
peoples  since  it  divorced  them  from  the  process  of  territorial  sovereignty.1  The 
original  function  of  the  concept  and  its  most  valuable  success  concerned  the 
regulation  of  international  relationships  with  respect  to  the  peaceful  extension  of 
State  sovereignty  to  uninhabited  areas,  such  as  polar  regions,  deserts  and  new 
islands,  but  it  became  perverted  ,by  application  to  inhabited  territories.  In 
Roman  Antiquity,  any  territory  which  was  not  Roman  was  terra  nullius.  In  the 
fifteenth  and  sixteenth  centuries  any  territory  which  did  not  belong  to  a  Christian 
sovereign  was  terra  nullius,  and  in  the  nineteenth  century  any  territory  which  did 
not  belong  to  a  civilized  State  was  terra  nullius .2  Such  a  historical  survey  is  used 
to  demonstrate  how  law  has  followed  on  meekly  from  power,  while  the  develop¬ 
ment  of  the  concept  in  the  nineteenth  century  saw  it  primarily  as  a  method  of 
adjusting  relationships  between  the  colonizing  powers  themselves,  rather  than  as 
between  the  colonizer  and  the  colonized. 

It  was  utilized  to  emphasize  that  might  was  right.3  In  the  course  of  time, 
European  rivalries  precipitated  what  Bedjaoui  calls  the  overheating  of  the 
concept  of  terra  nullius  and  led  to  the  development  of  effective  occupation  as  a 
method  of  acquiring  territory  not  under  the  sovereignty  of  a  civilized  State.4  The 
endogenous  function  of  the  concept,  that  is  in  its  regulation  of  the  distribution  of 
territories  between  imperial  powers,  was  reflected  in  the  attitudes  of  the  Berlin 
Conference  of  1884-5  convened  to  regulate  the  ‘scramble  for  Africa’.  These 
were  characterized  by  the  Algerian  agent  in  the  statement  that  ‘a  territory 
owned  by  no  one,  and  thus  open  to  occupation  by  any  European  colonizing  State, 
was  any  territory  which  that  same  State  decided  to  regard  as  such,  with  the 
agreement  of  the  other  States  of  the  European  club’.5 

In  accordance  with  this  approach,  Bedjaoui  claimed  that  in  the  late  nineteenth 
century  the  distinctions  between  occupations  of  terra  nullius  and  conquest, 
cession  and  acquisitive  prescription  of  other  territories  were  ‘ruthlessly  set  aside 
by  the  practice  of  States  and  appeared  ridiculously  unreal’.6  The  practice  of 
entering  into  agreements  with  indigenous  groups  had  the  sole  purpose  of  being 
opposable  to  the  other  European  States,  which  could  not  then  claim  the  particu¬ 
lar  territory  as  terra  nullius.'7 

This  critique  of  the  use  of  the  concept  of  terra  nullius  as  the  legal  spearhead  of 
European  colonization  in  the  last  century  is  a  valuable  one  and  reminds  us  of  the 
intimate  relationship  between  law,  power  and  territory,  as  well  as  demonstrating 
one  aspect  of  the  manner  in  which  European  international  law  began  to  achieve 
an  almost  universal  application.  However,  the  degree  of  its  accuracy  can  be 
seriously  questioned.  In  fact,  a  persual  of  State  practice  of  the  period  reveals  that 
Africa  was  not  regarded  as  terra  nullius  and  that  occupation  was  not  therefore 
available  as  a  mode  of  acquiring  legal  title  to  territory.  Territory  was  acquired  on 

1  Pleadings,  CR.  75/18,  p.  29. 

2  Ibid.,  pp.  36-55.  See  also  Pleadings,  CR.  75/19,  pp.  2-23. 

3  Pleadings,  CR.  75/18,  pp.  33-4. 

4  Pleadings,  CR.  75/19.  PP-  4~5- 

s  Ibid.,  p.  39.  6  rbid->  P-  36. 

7  Ibid.,  p.  17. 
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that  continent  primarily  by  means  of  agreements  of  cession  with  local  leaders.1 
It  would  seem  rather,  and  space  precludes  a  more  detailed  analysis,  that  Bed- 
jaoui  by  concentrating  upon  the  European  scramble  aspect,  or  the  endogenous 
function,  has  minimized  the  exogenous  aspect,  or  the  relationship  between  the 
European  power  and  the  colonized  territory,  to  such  an  extent  that  the  doctrine 
of  occupation  of  terra  nullius  under  international  law  has  become  confused  with 
the  political  occupation  (in  the  sense  of  colonization)  of  Africa.  To  this  extent  he 
has  apparently  misunderstood  the  scope  of  the  Berlin  Conference  of  1884-5 
which  did  not  establish  that  the  method  of  acquiring  territory  in  Africa  was  by 
way  of  occupation  (in  the  legal  sense)  but  rather  used  the  term  ‘occupation’  as 
a  general  expression  comprising  all  modes  of  acquisition,  to  be  interpreted 
synonymously  with  acquisition  or  appropriation.2 

In  fact,  the  International  Court  made  the  same  point.  It  declared  that  although 
‘occupation’  was  used  often  in  a  non-technical  sense  to  mean  acquisition  of 
sovereignty,  this  did  not  necessarily,  or  always,  signify  that  sovereignty  was 
actually  acquired  by  way  of  an  occupation  of  a  terra  nullius,  in  the  legal  sense  of 
these  expressions.3 

In  terms  of  Western  Sahara,  the  Algerian  argument  could  in  fact  lead  only  to 
one  result,  namely,  that  under  the  international  law  of  the  period,  the  territory 
was  indeed  terra  nullius.  This  made  the  conclusion  inevitable  that  ‘it  is  enough 
for  Western  Sahara  to  have  been  colonized  for  one  to  be  obliged  ...  to  infer 
inevitably  that  Spain  and  Europe  had  considered  it  to  be  terra  nullius,  totally 
disregarding  the  owner  of  the  territory’.4  Algeria,  however,  was  unhappy  at  this 
conclusion,  which  would  appear  to  have  rendered  the  request  to  the  International 
Court  redundant  since  it  required  a  positive  response  to  the  first  question  and 
thus  no  consideration  of  the  second  question.  Accordingly,  it  suggested  two 
alternative  lines  of  proceeding,  both  of  them  of  significance.  On  the  one  hand,  it 
was  proposed  that  colonialist  law  be  disregarded  and  reference  made  to  the  legal 
system  operative  in  the  area  at  the  relevant  time,  while  on  the  other  it  was 
postulated  that  the  application  of  intertemporal  law  with  consequent  recourse  to 
the  principles  developed  by  international  law  might  provide  a  satisfactory  answer 
to  the  problems  of  the  situation.  Both  of  these  solutions  were  methods  of  getting 
around  the  problem  posed  by  the  view  that  Western  Sahara  was  terra  nullius  at 
the  time  of  Spanish  colonization  and  bringing  to  the  fore  the  crucial  role  to  be 
played  by  the  wishes  of  the  population  regarding  its  political  future.  We  shall 
examine  them  in  subsequent  sections. 

I  he  other  States  involved  in  the  Sahara  case  appeared  to  be  unanimous  in 
their  conclusion  that  the  territory  was  not  at  the  relevant  time  terra  nullius, 5  but 

1  Lindley,  op.  cit.  (above,  p.  127  n.  7),  p.  34.  See  Alexandrowicz,  ‘The  Role  of  Treaties  in  the 
European-African  Confrontation  in  the  Nineteenth  Century’,  African  International  Legal  History 
(ed.  Mensah-Brown,  1975),  p.  64.  See  also  O’Connell,  International  Law  (2nd  edn.,  1970),  vol.  1, 
pp.  408-9,  and  sources  therein  cited. 

2  Lindley,  op.  cit.  (above,  p.  127  n.  7),  p.  34.  Judge  Ammoun  was  guilty  of  the  same  mis¬ 
interpretation:  I.C.jf.  Reports,  1975,  p.  86,  and  I.C.jf.  Reports,  1971,  p.  86. 

3  I.C.jf.  Reports,  1975,  p.  39. 

4  Pleadings,  CR.  75/19,  p.  40. 

5  Pleadings,  CR.  75/6,  p.  23. 
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their  reasons  for  this  were  not  identical.  Spain  had  declared  before  the  United 
Nations  General  Assembly  that  it  had  never  regarded  the  territory  as  terra 
nullius.1  In  its  written  statement,  it  noted  that  an  area  was  terra  nullius  li  not  under 
the  sovereignty  of  a  State  authority,2  while  the  issue  was  not  discussed  in  the 
Spanish  submissions  in  the  oral  pleadings.3  In  view  of  the  fact  that  Spain  denied 
that  either  Morocco  or  the  Mauritanian  entity  possessed  sovereign  rights  over 
the  Saharan  territory  at  the  time  in  question,  or  that  the  tribes  of  the  area 
constituted  a  State,  it  should  logically  have  accepted  that  the  territory  was  terra 
nullius.  This  it  did  not  do4  and  thus  its  position  remained  to  that  extent  con¬ 
fused  and  ambiguous. 

Morocco  and  Mauritania  both  criticized  the  Algerian  approach  as  equating 
terra  nullius  with  colonized  territories,  or  territories  that  were  being  colonized. 
Morocco  deemed  the  Algerian  argument  to  be  a  ‘real  piece  of  intellectual  con¬ 
juring’,5  while  Mauritania  held  that  the  international  law  of  the  period  should 
not  be  represented  as  worse  than  it  was.  A  humanistic  strand  did  exist,  it  was 
averred,  which  ensured  the  consent  of  populations  in  the  process  of  territorial 
acquisition  in  order  to  render  the  cession  of  sovereignty  valid.6  Despite  the 
Moroccan-Mauritanian  view  that  Algeria  had  over-extended  the  concept  of 
terra  nullius  and  dismissed  the  importance  of  the  numerous  agreements  made 
between  the  colonizing  powers  and  the  inhabitants  of  the  territories  concerned, 
they  appeared  to  differ  slightly  as  to  why  Western  Sahara  was  not  terra  nullius 
during  the  period  in  question.  Morocco  declared  that  the  territory  was  not  terra 
nullius  since  Morocco  was  at  the  time  a  recognized  State  and  its  presence  in  the 
territory  was  thus  in  the  nature  of  State  sovereignty,  and  that  this  automatically 
disposed  of  the  problem.7  At  a  later  stage,  this  attitude  was  carefully  modified  to 
take  account  of  Mauritania’s  claims  in  the  light  of  the  accord  reached  between 
the  two.8  Mauritania  all  along  maintained  that  the  territory  was  not  terra  nullius 
since  international  law  at  the  time  recognized  the  legal  personality  of  tribes  and 
therefore  did  not  regard  their  lands  as  terra  nullius,  and  the  part  of  Western 
Sahara  linked  with  the  Mauritanian  entity  clearly  fell  into  this  category.9 
Morocco,  therefore,  appeared  to  adopt  a  slightly  ambiguous  median  position 

1  A/C.  4/SR.  2130,  p.  24.  See  also  Judge  Dillard,  I.C.jf.  Reports,  197s,  p.  123. 

2  Spanish  Written  Statement,  paras.  264  and  265. 

3  Except  for  a  peripheral  reference  to  the  concept  in  discussing  the  development  of  spheres  of 
influence  and  protectorates:  Pleadings,  CR.  75/23,  p.  58. 

4  A/C.  4/SR.  2130,  p.  24.  During  this  discussion  in  the  Fourth  Committee,  Spain  appeared  to 
be  suggesting  at  one  point  that  the  territory  was  not  terra  nullius  since  ‘the  Sahara  was  populated 
by  Saharans’,  but  this  view  of  terra  nullius  as  purely  uninhabited  areas  was  dropped:  ibid. 

5  Pleadings,  CR.  75/26,  p.  45. 

6  Pleadings,  CR.  75/29,  pp.  31-2. 

7  Moroccan  Written  Statement,  Introduction  pp.  6  et  seq.,  Part  I  p.  9  and  Part  II  pp.  99-100. 
See  also  Pleadings,  CR.  75/12,  pp.  2-4. 

8  Morocco  declared  that  ‘the  Court  will  ascertain  that  the  Sahara  was  not  terra  nullius  at  the 
time  of  Spanish  colonization,  and  that  it  was,  without  any  geographical  void,  an  aggregation  of 
Moroccan  and  Mauritanian  lands  where  Moroccans  and  Mauritanians  exercised  political  author¬ 
ity  in  different  forms  and  places’:  Pleadings,  CR.  75/6,  p.  8. 

9  Pleadings,  CR.  75/17.  p.  17.  Mauritania  noted  that  there  was  no  problem  of  res  nullius  in  the 
part  of  the  territory  linked  with  Morocco  since  the  latter  was  an  entity  recognized  as  a  State  at 
the  time:  ibid. 
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between  the  Statist  approach  of  Spain  on  the  one  hand  and  the  wide  approach 
preferred  by  Mauritania  on  the  other. 

The  response  of  the  Court.  A  number  of  Judges  of  the  Court  manifested  some 
disquiet  regarding  the  nature  of  the  question  posed  on  terra  nullius.  Judge  Gros 
maintained  that  the  question  as  to  whether  the  territory  was  terra  nullius  at  the 
time  of  Spanish  colonization  was  not  a  legal  one,  but  purely  academic  and  served 
no  useful  purpose.  This  was  because  none  of  the  States  interested  in  the  terri¬ 
tory’s  status  at  the  time  of  colonization  had  relied  upon  the  concept  of  terra 
nullius.1  The  Judge  noted  that  since  the  concept  made  no  appearance  in  the 
practice  of  States,  it  was  a  sterile  exercise  to  ask  the  Court  to  discuss  a  hypo¬ 
thetical  situation.2  Judge  Petren  declared  that  the  question  was  without  object  in 
the  context  of  the  present  case,  and  it  was  pointless  and  inappropriate  for  the 
Court  to  answer  it.3  Such  an  approach  was  adopted  primarily  because  the  essence 
of  the  case  revolved  around  an  appreciation  of  the  claims  put  forward  by  Morocco 
and  Mauritania  and  any  discussion  of  the  terra  nullius  question  would  seem  to  be 
superfluous.  Judge  Dillard  took  this  point,  adding  that  Spain’s  original  title  was 
not  in  question  nor  had  any  State  in  fact  asserted  that  Western  Sahara  was  at  the 
relevant  time  terra  nullius .4  However,  the  question  was  of  some  legal  relevance 
since  it  served  as  an  introduction  to  the  second  question  dealing  with  the  alleged 
Moroccan  and  Mauritanian  ties  with  the  territory.  A  determination  that  the 
territory  was  terra  nullius  would  automatically  dispose  of  the  Moroccan  and 
Mauritanian  claims.  To  this  extent  the  first  question  was  of  interest.  As  Judge 
Dillard  pointed  out,  it  ‘helped  clear  the  decks  for  question  II’. 5  In  other  words, 
the  significance  of  the  discussion  of  the  terra  nullius  question  was  that  it  helped 
establish  the  requisite  framework  for  the  examination  of  the  Moroccan  and 
Mauritanian  contentions.  This  raises  the  problem  of  why  there  were  two 
questions,  since  one  question  discussing  the  legal  status  of  the  territory  at  the 
time  of  colonization  would  appear  to  have  been  adequate.  This  was  maintained 
by  Judge  De  Castro6  and  touched  upon  by  Judges  Gros,  Ignacio-Pinto  and 
Dillard.  Judge  Dillard  declared  that  the  manner  in  which  the  two  questions  were 
framed  and  linked  together  seemed  to  confront  the  Court  with  ‘a  loaded  ques¬ 
tion’,7  on  the  grounds  that  a  negative  response  to  the  first  question  would  imply 
that  there  were  in  fact  legal  ties  between  the  territory  and  the  claimant  parties. 
However,  the  Court  clearly  did  not  feel  itself  so  constrained.  The  real  reason  for 
the  way  in  which  the  request  to  the  Court  was  posed  is  to  be  sought  rather 
within  the  political  processes  leading  up  to  the  adoption  of  Resolution  3292 
(XXIX)  and  the  contending  pressures  from  the  various  parties,  which  created 
the  guidelines  for  the  Court’s  advisory  opinion. 

In  its  functional  examination  of  the  concept  of  terra  nullius  the  Court  ignored 
any  reference  to  the  processes  of  colonization  and  declared  that  the  concept  was 


1  I.CJ.  Reports,  1975,  p.  74.  His  contention  that  States  at  the  time  spoke  only  of  zones  of 
influence  is  not  strictly  accurate:  ibid. 

4  TK'H  ’  P’ 75’  q  1  -mi  3  Ibid.,  pp.  U3  and  114. 

4  Ibid.,  p.  123.  See  also  ibid.,  p.  74. 

5  Ibid.,  p.  124.  6  Ibid  ; 

7  Ibid.,  p.  124.  See  also  Judges  Gros  (ibid.,  p.  74),  and  Ignacio-Pinto  (ibid.,  p.  78).  ’ 
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a  legal  term  of  art  used  in  connection  with  the  mode  of  acquiring  sovereignty 
over  territory  known  as  occupation.1 2  It  was  also  clearly  emphasized  that  the 
question  had  to  be  understood  in  the  light  of  the  law  in  force  at  the  time  of 
colonization.1  The  Court  noted  the  differences  of  opinion  between  jurists 
regarding  the  concept,  which  have  been  briefly  referred  to  already,  and  then, 
disregarding  the  various  theses  put  forward,  proceeded  to  place  full  emphasis 
upon  the  State  practice  of  the  era  in  question.  The  Court  unambiguously 
asserted  that  ‘the  State  practice  of  the  relevant  period  indicates  that  territories 
inhabited  by  tribes  or  peoples  having  a  social  and  political  organization  were  not 
regarded  as  terrae  nullius' . 2  This  posthumous  rehabilitation  of  the  classic  authors 
of  international  law,  and  sidestepping  of  those  late  nineteenth- century  theorists 
denying  any  form  of  international  legal  personality  inherent  in  non-European 
style  State  entities,  places  considerable  stress  upon  the  numerous  agreements 
concluded  between  the  European  colonizing  powers  and  the  local  communities. 
It  elevated  them  from  the  status  of  mere  methods  by  which  European  powers 
demonstrated  their  occupation  of  a  particular  territory  as  against  each  other3  to 
documents  of  a  central  character  in  the  acquisition  of  sovereignty  over  territory.4 

Agreements  dismissed  as  ‘trinket  treaties’5  or  ‘glass-bead  treaties’6  therefore 
did  have  legal  significance.7  The  unanimity  of  the  Court’s  opinion  reinforces  this 
determination  of  the  situation.  As  far  as  Western  Sahara  was  concerned,  the 
Court  declared  that  the  territory  was  not  terra  nullius  on  the  grounds  that  the 
inhabitants,  although  nomadic,  were  socially  and  politically  organized  with 
chiefs  competent  to  represent  them  and  that  Spain  recognized  this.  Spain  had  all 
along  treated  its  acquisition  of  the  territory  as  achieved  by  virtue  of  a  series  of 
agreements  with  the  independent  tribes  of  the  area.  In  fact,  its  decree  of  26 
December  1884,  treated  by  the  Court  as  the  starting  date  of  the  time  of  coloniza¬ 
tion,  proclaimed  the  establishment  of  a  protectorate  based  upon  local  agree¬ 
ments  and,  as  Judge  Dillard  noted,  one  cannot  protect  a  terra  nullius .8  For  this 
Judge,  it  was  the  nature  of  the  Spanish  presence  as  expressed  through  numerous 
treaties  of  protection  that  constituted  a  controlling  factor.  What  might  have  been 
the  Court’s  attitude  had  Spain  not  signed  such  agreements  remains  open  to 

1  Ibid.,  p.  39. 

2  Ibid.  This,  however,  does  raise  a  problem  not  considered  by  the  Court  and  that  is  the  extent 
of  the  terra  in  question.  In  the  case  of  a  sparsely  inhabited  area,  such  as  parts  of  Southern  Africa 
and  Patagonia  in  the  early  nineteenth  century,  one  might  be  faced  with  an  area  which  is  partly 
terra  nullius  and  partly  occupied,  in  such  a  fashion  as  to  render  classification  of  the  territory  as  a 
whole  a  complicated  matter. 

3  See,  for  example,  Pleadings,  CR.  7S/I9>  P-  x7  (Algeria). 

4  I.C.J.  Reports ,  1975,  p.  39.  Cf.  Judge  Huber  in  the  Island  of  Palmas  case,  Reports  of  Inter¬ 
national  Arbitral  Awards,  vol.  2,  p.  858.  The  opinion  endorses  the  line  adopted  by  the  United 
States’  representative  to  the  Berlin  conference,  that  ‘modern  international  law  follows  clearly  a 
line  which  leads  to  the  recognition  of  the  right  of  native  tribes  to  dispose  freely  of  themselves  and 
of  their  hereditary  territory’:  C.  4361  (1885),  p.  209.  The  conference  as  a  whole  refrained  from 
expressing  an  opinion  on  this. 

3  Pleadings,  CR.  75/19,  p.  18  (Algeria). 

6  Pleadings,  CR.  75/29,  P-  32  (Mauritania). 

7  For  examples  of  such  State  practice  see  Lindley,  op.  cit.  (above,  p.  127  n.  7),  pp.  34~44  and 
Alexandrowicz,  The  European-African  Confrontation  (1973)- 

8  I.C.J.  Reports,  1975,  P-  124. 
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speculation  and  it  is  not  clear  from  the  opinion  whether  the  general  rule  regard¬ 
ing  the  existence  of  organized  tribes  would  have  sufficed. 

In  any  event  it  does  seem  that  the  conclusion  of  treaties  of  protection  con¬ 
stitutes  a  recognition  of  personality  both  of  the  ruler  and  of  the  people  concerned 
and  therefore  eliminates  the  possibility  of  the  area  in  question  being  considered 
terra  nullius.  The  suggestion  by  Judge  Huber  that  agreements  with  rulers  of 
peoples  ‘not  recognized  as  members  of  the  community  of  nations’,  while  not 
amounting  to  titles  in  international  law,  ‘are  none  the  less  facts  of  which  that  law 
must  in  certain  circumstances  take  account’,1  can  be  seen  as  too  tentative. 
Indeed,  such  agreements  can  be  seen  as  constituting  recognition  of  membership 
of  the  community  of  nations.  They  most  certainly  mark  acceptance  of  the  con¬ 
tracting  party  as  representing  an  organized  tribe  or  people  by  the  relevant 
European  power  and  thus  negating  the  possibility  of  a  terra  nullius  situation.2 

(3)  Legal  ties 

The  Court  declared,  in  its  answer  to  the  question  as  to  the  existence  of  legal 
ties  between  Western  Sahara  and  Morocco  and  the  Mauritanian  entity  respec¬ 
tively,  that  while  legal  ties  did  exist,  they  were  not  ties  of  territorial  sovereignty 
and  did  not  constitute  legal  ties  of  such  a  nature  as  to  affect  the  application  of 
the  principle  of  self-determination  to  the  territory.3 

The  ‘apparent  quasi-unanimity’4  of  the  Judges  arose  by  virtue  of  the  way  the 
Court  combined  the  three  elements  in  its  concluding  operative  paragraph 
without  providing  an  opportunity  for  separate  voting.  This  meant  that  some  of 
the  Judges  supported  the  Court’s  conclusion  for  contradictory  reasons  and  by 
concentrating  upon  different  factors,3  and  it  has  not  eased  the  process  of  clarify¬ 
ing  the  meaning  of  the  Court’s  analysis. 

A  key  point  concerns  the  definition  of  legal  ties.  A  tie  might  be  regarded  as 
legal  if  it  imparts  some  degree  of  benefit  and/or  obligation  within  the  legal 
system  as  a  whole,  but  more  than  that  it  is  difficult  to  specify.  In  this  case  the 

1  Island  of  Palmas  case,  Reports  of  International  Arbitral  Awards,  vol.  2,  p.  858. 

2  For  examples  of  such  protectorate  treaties  see  Hertslet,  Map  of  Africa  by  Treaty,  vol.  1,  p.  1 1 
(Gambia),  p.  48  (Sierra  Leone),  p.  67  (Gold  Coast),  p.  100  (S.  Nigeria)  and  p.  408  (Somaliland). 
See  also  McNair,  International  Law  Opinions,  vol.  1  (1956),  pp.  41-55,  and  Lewis,  The  Modern 
History  of  Somaliland  (1965),  pp.  40-62.  Note  that  the  Report  on  the' Insurrection  in  the  Sierra 
Leone  Protectorate  declared  that  ‘In  [all]  treaties,  from  the  foundation  of  the  Colony  ...  to  the 
latest  treaty  made  in  1895,  the  character  of  the  chiefs  as  the  owners  and  sovereigns  and  as  inde¬ 
pendent  contracting  powers  is  unequivocally  and  universally  recognized’:  United  Kingdom 
Parliamentary  Papers,  1899,  vol.  60,  p.  15  (C.  9388). 

3  I.C.jf.  Reports,  1975,  p.  68. 

4  Judge  Gros,  ibid.,  p.  77.  The  conclusion  with  regard  to  Morocco  was  supported  by  14  votes 
to  2  and  with  regard  to  the  Mauritanian  entity  by  15  votes  to  1. 

5  For  instance,  while  Judges  Gros,  Petren,  Dillard  and  De  Castro  placed  emphasis  upon  the 
Court’s  view  that  legal  ties  of  territorial  sovereignty  did  not  exist  as  the  essential  factor  (ibid.,  pp. 
75,  1 14,  126  and  172),  Judges  Ammoun  and  Forster  stressed  the  Court’s  view  that  legal  ties’  did 
exist  between  Sahara  and  the  claimants  at  the  time  of  colonization  but  suggested  that  such  ties 
extended  to  ties  of  territorial  sovereignty  (ibid.,  pp.  83  and  103).  However,  Judges  Gros,  Ignacio- 
Pinto,  Petren  and  De  Castro  declared  themselves  opposed  to  the  existence  of  even  those  legal  ties 
not  amounting  to  territorial  sovereignty:  ibid.,  pp.  75,  78,  1 14  and  172.  Judge  ad  hoc  Boni  with 
some  embarrassment,  supported  the  Court’s  conclusion  on  the  grounds  of  the  pre-eminence  of 
the  principle  of  self-determination:  ibid.,  pp.  173-4. 
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Court  paid  close  attention  to  the  guidelines  provided  in  Resolution  3292  (XXIX) 
and  concluded  that  the  relevant  legal  ties  were  those  that  may  ‘affect  the  policy 
to  be  followed  in  the  decolonization  of  Western  Sahara’.1  Such  ties  had  to  be 
shown  to  be  in  existence  at  the  time  of  Spanish  colonization  and  special 
consideration  was  given  to  the  special  characteristics  of  the  territory,  viz.  its 
desert  nature  and  the  nomadic  way  of  life  of  its  population.2 

The  position  of  the  parties.  Morocco  argued  that  it  had  possessed  sovereignty 
over  the  territory  by  virtue  of  immemorial  possession  founded  upon  ‘the  public 
display  of  sovereignty,  uninterrupted  and  uncontested,  for  centuries’3  as  ‘evi¬ 
denced  by  the  general  acquiescence  of  the  international  community  which  it  was 
accorded  for  several  hundred  years’.4  These  internal  and  international  aspects 
had,  however,  to  be  understood  in  the  light  of  the  special  nature  of  the  Moroccan 
State,  based  upon  personal  allegiance  and  the  religious  significance  of  the  Sultan 
which  was  the  crucial  factor  in  the  political  system.  Morocco  contended  that 
the  territorial  sovereignty  of  the  Sultan  extended  as  far  as  his  religious  authority 
reached ;  thus  the  territorial  basis  of  sovereignty  evident  in  European  society  did 
not  exist.  Its  place  was  taken  by  the  personal  concept.5  At  the  time  in  question, 
Morocco  was  divided  into  the  Bled  Makhzen,  the  area  fully  under  the  control  of 
the  Sultan,  and  the  Bled  Siba,  an  area  in  which  the  inhabitants  possessed  a 
great  deal  of  power  and  were  not  in  fact  submissive  to  the  Sultan.  Morocco 
argued  that  the  latter  area  was  still  part  of  its  territory  since  it  acknowledged  the 
spiritual  authority  of  the  Sultan,  and  this  was  not  denied  by  Spain  or 
Mauritania.6 

The  religious  links,  which  Morocco  contended  also  demonstrated  political 
allegiance,  were  evidenced  by  documents  dealing  with  the  appointment  of  caids, 
the  allegiance  of  the  families  of  Saharan  caids  (or  sheikhs)  renewed  on  the  acces¬ 
sion  of  every  Sultan  and  the  imposition  of  Koranic  taxes  and  customs  levies.  To 
these  could  be  added  what  the  Moroccan  representative  termed  ‘military 
decisions’,  which  referred  to  the  dispatch  of  armed  forces  to  drive  out  foreigners 
landing  secretly  on  the  coast  and  the  dispatch  of  arms  to  various  groups  resisting 
foreign  penetration,  in  particular  to  Ma  ul-'Aineen  in  the  south.7  The  will  to  act 
as  sovereign  respecting  Sahara  could  also  be  determined,  it  was  suggested,  by  the 
series  of  travels  undertaken  by  Sultans  in  the  territory,  particularly  in  the  1880s, 
the  commercial  policy  of  the  Sultans  aimed  at  evicting  foreign  companies  from 
the  coasts  and  the  diplomatic  protests  addressed  to  the  representatives  of  the 
European  powers  against  attempts  to  occupy  territory  in  Western  Sahara.8 
Morocco  also  claimed  that  Sheikh  Ma  ul-'Aineen,  who  took  control  of  part 
of  Sakiet-El  Hamra  in  the  1890s  as  well  as  neighbouring  lands,  was  not  an 


1  Ibid.,  p.  41. 

2  Ibid.  But  cf.  Judges  Gros  (ibid.,  p.  76)  and  De  Castro  (ibid.,  p.  172).  See  also  the  Legal 
Status  of  Eastern  Greenland  case,  P.C.I.J.,  Series  A/B,  No.  53. 

3  Pleadings,  CR.  75/12,  p.  29.  4  Ibid.,  p.  6. 

s  Pleadings,  CR.  75/11,  pp.  18-19.  But  Morocco  maintained  that  it  was  similar  to  European 

countries  in  that  it  was  a  national  State:  ibid.,  p.  20. 

6  Ibid.,  p.  6.  See  also  I.C.J.  Reports,  1975,  pp.  44-5.  The  Court  accepted  this  analysis:  ibid., 

p.  45- 

7  Pleadings,  CR.  75/12,  pp.  36-7.  8  Ibid.,  pp.  34-5- 


THE  WESTERN  SAHARA  CASE 


136 

independent  leader  but  represented  the  Sultan,  and  therefore  controlled  those 
areas  as  his  agent.1 

Morocco  laid  great  emphasis  upon  the  geographical,  ethnological  and  cultural 
ties  that  linked  it  with  Western  Sahara,  ‘because  international  law  attaches 
decisive  importance  to  these  factors’.2  It  emphasized  that  the  principle  of 
contiguity  was  significant  when  used  on  behalf  of  an  immemorial  possessor, 
rather  than  as  a  method  of  claiming  terra  nullius  by  occupation.  Contiguity  could 
here  be  valid  as  ‘the  basis  and  support  of  real  social  relationships  sustaining 
immemorial  possession’.3 

Such  arguments,  by  which  Morocco  sought  to  demonstrate  its  title  over 
Western  Sahara  at  the  time  of  its  colonization  by  Spain,  were  buttressed  by  the 
invocation  of  a  series  of  international  agreements  and  correspondence,  directly 
or  indirectly  involving  Morocco,  which  purportedly  constituted  international 
recognition  of  its  title.4 

Mauritania  was  in  a  different  position  from  Morocco  since  it  clearly  had  not 
existed  as  a  State  during  the  critical  period,  and  therefore  it  had  to  base  its  claim 
on  something  other  than  a  modified  form  of  recognized  European  State  require¬ 
ments  for  the  acquisition  of  title  to  territory.  It  was  emphasized  that  for  Mauri¬ 
tania  the  question  centred  upon  the  reunification  of  its  people.5  In  order  to 
substantiate  this,  reference  was  made  to  the  ‘Mauritanian  entity’,  or  Bilad 
Shinguitti.  This  was  a  distinct  cultural  entity  inhabiting  a  certain  area.6  This 
entity,  possessing  its  own  language,  social  structure  and  way  of  life,  did  not 
constitute  a  State,  Mauritania  acknowledged,  nor  was  it  united  by  such  central¬ 
ized  institutional  structures  as  to  amount  to  a  federation  or  even  a  confederation. 
The  concept  of  a  league  as  it  had  existed  in  ancient  Greece  was  the  nearest 
analogy  presented  to  the  Court,7  and  the  entity,  consisting  of  a  number  of 
different,  even  warring,  tribes,  was  reinforced  by  a  unified  Saharan  law.  This 
dealt  inter  alia  with  the  use  of  water-holes,  grazing  areas  and  agricultural  lands, 
the  collection  of  rules  relating  to  war  and  methods  for  the  peaceful  settlement  of 
disputes.8  The  constituent  parts  of  this  entity  were  acknowledged  to  be  sovereign 
and  independent,9  but  on  the  other  hand,  the  entity  was  recognized,  it  was 
claimed,  as  a  distinct  unit  which  lived  in  complete  independence  from  neigh¬ 
bouring  States.10 11  The  identical  social,  political,  legal  and  economic  structures  of 
the  various  tribes,  evident  from  the  fifteenth  century,  were  not  disputed  by  the 
Euiopean  occupiers,  while  Spain  and  France  entered  into  an  agreement  in  1934 
to  maintain  the  free  circulation  of  men,  animals  and  goods,  essential  for  nomadic 
life." 


1  Pleadings ,  CR.  75/11,  pp.  58-68. 

2  Pleadings,  CR.  75/12,  p.  31.  3  ibid.,  p.  52. 

6  !Sd"  nP'  f  ~29\u  r>-  5  Ibld->  P-  38.  See  also  A/C.  4/SR.  2004. 

cgedly  from  the  River  Senegal  to  the  Wadi  Sakiet  El  Hamra,  with  the  proviso  that  to  the 

south  of  the  latter  there  was  a  zone  of  overlap  with  the  Tekna  nomads  of  the  Moroccan  Bled 

^  admgs>  CR-  7S/i7.  P-  24.  This  area  was  later  divided  between  France  and  Spain-  4/AC 

109/SR.  472,  p.  5.  ' 

^  Pleadings,  CR.  75/17,  p.  28.  8  IhiH  _ 

9  Ibid.,  p.  28.  I0  TT1  P‘  29’ 

ii  tl’j  ,  Ibid.,  p.  25. 

11  Ibid.,  pp.  25-6.  ^  D 
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The  issue  of  nomadism  was,  for  obvious  reasons,  well  to  the  fore  in  the 
Mauritanian  presentation.  It  was  used  as  a  method  of  linking  people  and 
territory  in  a  legal  relationship  which  took  into  account  the  special  characteristics 
of  the  whole  area,  including  Western  Sahara,  and  it  was  employed  to  convince  the 
Court  that  it  expressed  an  interaction  which  was  valid  in  international  law.  The 
point  was  made  that  nomad  communities  had  often  created  extremely  advanced, 
effective  and  refined  social  structures,  while  the  identity  of  the  people  was 
reflected  by  the  almost  feverish  claim  to  territory.1  Such  communities  developed 
systems  of  law  adapted  to  their  way  of  life  and  constituted  actual  nations. 
Therefore  international  law  could  no  longer  ignore  their  existence.2  Mauritania 
explained  that  the  Shinguitti  entity  during  the  period  in  question  constituted 
such  a  community  and  such  a  nation.  The  nature  of  the  relationship  between  the 
individual  parts  and  the  entity  was  described  as  co- sovereignty.  This  meant  that 
the  entity  could  be  regarded  as  an  independent  nation,  despite  its  political 
diversity,  justified  in  terms  of  the  facts  of  Saharan  and  nomad  life,  in  which  all 
the  people,  organized  separately  in  tribes,  confederations  of  tribes  and  emirates, 
etc.,  jointly  exercised  sovereignty  over  the  Mauritanian  entity.3  Included  in  this 
entity  were  the  inhabitants  of  Western  Sahara  so  that  they  partook  of  the  co¬ 
sovereignty  and  therefore  had  legal  ties  with  the  whole,  which  was  also  expressed 
in  terms  of  ‘inclusions’.  The  crucial  element  is  thus  the  step  from  asserting  the 
legal  right  of  each  tribe  to  the  territory  it  inhabits  to  maintaining  that  where  a 
group  of  tribes  constitute  a  defined  unit,  the  tribes  therefore  share  sovereignty 
over  all  the  land. 

By  the  time  of  the  oral  pleadings,  Mauritania  was  prepared  to  accept  the 
reality  and  legality  of  a  Moroccan  presence  during  the  relevant  period  in  the 
north  of  the  country4  while  Morocco  conceded  that  the  Mauritanian  entity  had 
legal  ties  with  the  tribes  in  the  south.5  There  was  clearly  some  overlap  between 
the  two  areas  claimed  as  a  result  of  the  intersection  of  nomadic  routes,  but  nc 
‘no-man’s  land’.6 

Spain  denied  both  the  Moroccan  and  Mauritanian  contentions,  holding  that 
Morocco  had  never  exercised  State  functions  over  Western  Sahara,  while  the 
Mauritanian  entity  was  purely  an  area  of  common  culture,  a  sociological  pheno¬ 
menon  with  no  legal  implications,  which  could  therefore  have  no  legal  ties  with 
the  territory  under  discussion.  Spain  emphasized  the  lack  of  documentary 


1  Ibid.,  pp.  32  and  33. 

2  Ibid.,  p.  37. 

3  Ibid.,  p.  41.  See  also  Pleadings,  CR.  75/30,  pp.  38-40. 

4  Pleadings,  CR.  75/12,  p.  39. 

5  Pleadings,  CR.  75/6,  p.  8.  The  Moroccan  attitude  prior  to  the  oral  pleadings  had  caused 
Mauritania  some  anxiety:  see  Pleadings,  CR.  75/12,  p.  39.  It  is  interesting  to  note  that  Morocco 
had  at  one  time  termed  Mauritania’s  claim  an  attempt  at  colonialism  in  the  worst  possible  taste 
( Africa  Research  Bulletin,  October  1964,  p.  166),  while  Mauritania,  in  1966,  had  called  Morocco’s 
claims  to  Western  Sahara  ridiculous  (A/6300/Rev.  1). 

6  Morocco  noted  that  not  all  the  areas  named  by  Mauritania  as  part  of  the  nomadic  routes  of 
its  tribes  were  automatically  excluded  from  Moroccan  sovereignty:  Pleadings,  CR.  75/6,  p.  8. 
See  also  Pleadings,  CR.  75/16,  p.  12.  Both  claimants  emphasized  that  the  Court  was  not  called 
upon  to  effect  a  territorial  delimitation  between  them:  ibid.,  and  Pleadings,  CR.  75/6,  p.  8.  This 
was  accepted  by  the  court:  I.C.J.  Reports,  1975,  pp.  66-7. 
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evidence  to  support  the  Moroccan  claims  of  administration  and  noted  that  the 
acts  of  sovereignty  quoted  by  Morocco  with  respect  to  Sahara  were  so  insub¬ 
stantial  as  to  make  it  necessary  for  Morocco  to  resort  to  the  particularist  concept 
of  the  basic  originality  of  the  Sherifian  empire.1  The  activities  of  Ma  ul-'Aineen, 
the  marabout,  relied  on  by  Morocco,  were  of  no  relevance  in  this  context  since 
that  leader  was  completely  independent  of  Morocco  and  the  undertaking  em¬ 
barked  upon  by  the  marabout  was  a  purely  Saharan  phenomenon.2  The  series  of 
treaties  concluded  with  regard  to  Morocco  which  was  adduced  to  demonstrate 
international  acceptance  of  the  Moroccan  claim  to  sovereignty  revealed,  accord¬ 
ing  to  Spain,  the  opposite,  namely  that  the  Sherifian  empire  did  not  during  the 
critical  period  exercise  any  State  functions  over  territories  forming  part  of 
Western  Sahara.3  In  addition,  the  absence  of  Moroccan  protests  regarding  the 
Spanish  presence  in  the  territory  was  of  legal  significance  in  detracting  from  the 
value  of  the  Moroccan  claims.4  As  far  as  the  Mauritanian  assertions  were  con¬ 
cerned,  Spain  did  not  accept  either  that  the  present-day  Mauritanian  entity5 
was  the  same  as  the  Bilad  Shinguitti  of  old  so  as  to  found  a  territorial  claim  over 
Western  Sahara,6  or  that  all  the  elements  comprised  in  the  entity  made  up  a 
cohesive  community.7  By  using  the  term  ‘entity’,  Mauritania  was  aiming  to  move 
from  the  sociological  to  the  legal  field  and  thus  establish  the  existence  of  a 
political  community,  but  the  facts  showed  that  no  such  entity  did  exist  in  this 
sense.  Spain  underlined  the  identity  of  the  population  of  Western  Sahara,  on  the 
other  hand,  to  demonstrate  their  independence  from  any  such  unit.  It  was 
maintained  that  there  existed  a  Saharan  (or  Sahrawi)  people  with  its  own  charac¬ 
teristics  living  in  Western  Sahara  as  formed  by  colonization.  The  population 
was  made  up  of  independent  tribes  possessing  full  external  political  power  with 
a  common  system  of  life,  based  upon  collective  self-awareness  and  mutual 
solidarity.8  The  agreements  signed  between  Spain  and  the  tribes  of  Western 
Sahara,  for  example  the  two  treaties  signed  at  'Ijil  in  1886,  evidenced  the 
latter’s  independence  from  external  powers,  and  significantly  failed  to  refer  to 

1  Pleadings,  CR.  75/22,  pp.  12-15,  17-18.  For  example,  the  appointment  of  caids  noted  by 
Morocco  was  deemed  to  relate  to  areas  in  southern  Morocco  and  no  documents  of  acceptance 
were  presented.  Such  appointments  were  in  fact  titles  of  honour  awarded  to  independent  rulers. 
Spain  asserted  that  the  tribes  of  Western  Sahara  did  not  pay  taxes  to  Morocco,  nor  in  fact  did  any 
of  the  Moroccan  expeditions  reach  the  territory:  ibid.  See  below,  p.  149,  regarding  the  issue  of 
particularism. 

2  Ibid.,  pp.  42-51. 

3  Pleadings,  CR.  75/23,  pp.  2-33. 

4  Ibid.,  p.  44.  It  was  cited  in  fact  as  evidence  of  the  non-existence  of  any  previous  Moroccan 
title  to  the  territory:  ibid.,  p.  51. 

s  A  term  which  was  first  used  during  the  General  Assembly  debates  of  1974:  I.C.jf.  Reports, 
1975,  P-  57- 

6  Pleadings,  CR.  75/24,  pp.  9-14.  The  Bilad  Shinguitti  had  been  a  Moslem  cultural  centre 
until  the  sixteenth  century. 

7  Ibid.,  pp.  14-43.  Spain  denied  that  the  component  parts  of  the  entity  were  homogeneous 
since  tribes,  confederations  and  emirates  were  involved.  The  Emirate  of  Adrar,  claimed  as  the 
nucleus  of  the  entity,  was  a  distinct  region,  independent  of  the  surrounding  tribes,  etc.  Tfcie  entire 
region  was  at  the  time  of  colonization,  moreover,  in  a  state  of  disorder:  ibid. 

8  Ibid.,  p.  44.  Spain  noted  that  written  and  oral  traditions  proved  the  existence  of  the  Saharan 
people,  while  culturally  a  distinction  was  made  between  the  nomad  country  (i.e.  Western  Sahara) 
and  neighbouring  countries  such  as  Shinguitti,  Tiznit  and  Timbuctu:  ibid.,  pp.  44-9. 
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any  Mauritanian  entity  or  notion  of  co-sovereignty.1  Therefore,  there  was  no 
validity  in  the  Mauritanian  claim  of  legal  ties.2 

The  Algerian  approach  to  the  question  of  legal  ties  was  founded  upon  self- 
determination.  It  was  emphasized  that  such  ties  could  only  prevail  if  bolstered 
by  the  acquiescence  of  the  population  of  the  territory  in  question.  As  an  example, 
Algeria  cited  the  Egyptian-Sudanese  dispute  and  noted  that  despite  the  validity 
of  Egyptian  claims  to  the  Sudan  in  law,  the  principle  of  the  territorial  integrity  of 
the  Egyptian-Sudanese  entity  yielded  before  the  superior  principle  of  the  will  of 
the  people.3 

The  response  of  the  Court.  In  its  analysis  of  the  Moroccan  claims,  the  Court  laid 
emphasis  upon  the  actual  manifestations  of  sovereignty  by  Morocco  with  regard 
to  Western  Sahara  during  the  time  of  Spanish  colonization.  In  so  doing,  it  put 
into  correct  perspective  the  extensive  historical  material  presented,  large 
sections  of  which  were  interpreted  in  different  ways.  The  Court  declared  that 
what  was  of  decisive  importance  was  not  indirect  inferences  drawn  from  history, 
but  ‘evidence  directly  relating  to  effective  display  of  authority  in  Western 
Sahara’.4  As  it  happened,  the  historical  material  adduced  was  regarded  by  the 
Court  as  equivocal  as  evidence  of  possession  of  the  territory  concerned  in  the 
light  of  the  nature  of  the  events  cited,  and  it  was  not  perfected  by  reference  to 
the  geographical  contiguity  of  Morocco  with  Western  Sahara  or  the  character  of 
the  territory.5  The  Court  rejected  the  analogy  with  the  Legal  Status  of  Eastern 
Greenland  case6  since  the  territory,  although  sparsely  populated,  was  inhabited 
by  socially  and  politically  organized  tribes  of  nomads,  while  even  if  the  factor  of 
geographical  contiguity  could  be  considered  (which  was  doubtful  in  the  instant 
case),  it  would  only  emphasize  the  paucity  of  evidence  of  unambiguous  display 
of  authority  by  Morocco  respecting  Western  Sahara.7  In  other  words  the  Court 
firmly  resisted  the  temptation  to  accord  historical  or  geographical  factors  other 
than  peripheral  value.  This  meant  that  Morocco’s  claim  was  to  be  analysed  in 
the  light  both  of  ‘the  intention  and  will  to  act  as  sovereign,  and  some  actual 
exercise  or  display  of  such  authority’.8 

The  Court  was  prepared  to  concede  the  special  character  of  the  Moroccan 
State  at  the  relevant  period  in  that  it  was  based  upon  the  common  religious  bond 
of  Islam  and  personal  allegiance  to  the  Sultan,  since  international  law  did  not 
specify  the  particular  structure  a  State  must  adopt.  But  such  allegiance,  for  it  to 
be  assimilated  to  the  exercise  or  display  of  State  authority,  had  to  be  clearly 

1  Ibid.,  p.  49.  Spain  emphasized  that  this  approach  was  also  accepted  by  the  Saharan  political 
movements  including  PUNS  and  POLISARTO:  ibid.,  pp.  49-51. 

2  Spain  also  denied  that  Mauritania  could  be  regarded  as  the  successor  State  to  the  alleged 
entity:  Pleadings ,  CR.  75/25,  p.  9. 

3  Pleadings,  CR.  75/31,  p.  121. 

4  I.CJ.  Reports,  1975,  p.  43.  Cf.  Minquiers  and  Ecrehos  case,  I.C.jf.  Reports,  1953,  p.  57.  The 
Court’s  handling  of  the  historical  aspects  of  the  case  followed  the  approach  adopted  in  the 
Minquiers  and  Ecrehos  case,  as  well  as  in  the  Frontier  Land  case,  I.C.jf.  Reports,  1959,  p.  209,  and 
the  Temple  case,  I.C.jf.  Reports,  1962,  p.  6. 

5  I.C.jf.  Reports,  1975,  p.  42. 

6  P.C.I.J.,  Series  A/B,  No.  53. 

7  I.C.jf.  Reports,  1975,  pp.  43-4. 

8  P.C.I.J.,  Series  A/B,  No.  53,  p.  45. 
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manifested  in  acts  evidencing  acceptance  of  the  ruler’s  political  authority.1  The 
Court,  therefore,  was  not  willing  to  project  the  internal  characteristics  of  Morocco 
on  to  the  international  scene  so  as  to  obviate  the  need  to  comply  with  recognized 
rules  of  international  law.2 

In  essence,  the  Court  adopted  the  Spanish  interpretation  of  the  facts  regard¬ 
ing  the  internal  aspects  of  Morocco’s  claim  to  immemorial  possession.3  The 
conclusion  was  reached  that  the  material  submitted  did  not  show  that  Morocco 
had  displayed  ‘effective  and  exclusive  State  activity  in  Western  Sahara’  and  that 
therefore  there  was  no  tie  of  territorial  sovereignty  between  the  two.4  Thus  far, 
the  opinion  was  logical,  but  the  Court  felt  impelled  to  go  further  and  declare 
that  legal  ties  of  allegiance  had  existed  between  the  Sultan  and  some  of  the 
nomadic  peoples  of  the  territory.  This  view  was  based  upon  the  possibility  that 
the  Sultan  had  exercised  some  influence  over  some  of  the  tribes  of  the  Sahara. 
The  example  was  offered  of  the  nomadic  T ekna  septs  of  the  Sahara  who  spent  part 
of  the  time  in  the  territory  of  the  caids  of  the  Tekna  confederation  in  the  Noun  and 
the  Dra'a,  which  were  recognized  to  be  part  of  Morocco.  By  sojourning  some  of 
the  time  with  the  caids  of  the  confederation,  the  Teknan  septs  were  deemed  to  be 
under  their  authority  and  thus  under  that  of  the  Sultan.  This  was  so  even  though 
the  allegiance  of  the  caids  to  the  Sultan  was  sometimes  uncertain.  The  Court  also 
noted  that  certain  other  instances  of  the  Sultan’s  pressure  upon  the  Tekna  septs 
had  occurred.  These  included  documents  relating  to  the  recovery  of  ship¬ 
wrecked  seamen  captured  by  the  Tekna  tribes;  letters  from  the  Sultan  request¬ 
ing  the  performance  of  certain  acts  in  the  area  of  northern  Sahara  and  the 
allegiance  of  certain  Saharan  tribes  promised  to  the  Sultan  in  1882  and  1886 
while  the  latter  was  in  Southern  Morocco  reinforce  the  conclusion.5  However, 
there  is  a  qualitative  difference  between  personal  influence  exercised  by  the 
Sultan  over  tribes  inhabiting  areas  adjacent  to  the  frontiers  of  his  State  and  legal 
ties  of  allegiance  between  the  two  parties.  They  do  not  amount  to  the  same 
thing,6  since  one  expression  imports  the  ebb  and  flow  of  political  pressure  and 
the  other  the  obligation  inherent  in  legal  relationships.  Quite  why  the  Court 
recognized  legal  ties  of  allegiance  here  is  difficult  to  understand.  It  may  be  that 
the  Court  felt  that  the  special  local  conditions  required  such  an  unusual  con¬ 
clusion,  but  it  must  be  regarded  as  misguided.  This  is  especially  so  since,  while 
ties  of  sovereignty  might  influence  the  process  of  the  decolonization  of  the 
territory,  legal  ties  of  allegiance  with  part  of  the  population  did  not. 

It  is  also  doubtful  whether  the  material  available  could  support  the  existence 
of  ties  of  ‘allegiance’  between  the  Sultan  and  ‘some  of  the  tribes  in  Western 
Sahara’7  in  the  1880s,  and  the  Court  appears  to  be  trying  to  draw  legal  con¬ 
clusions  from  vague  facts.  The  Court  should  have  been  far  more  precise  than  it 

1  l.C.J.  Reports ,  1975,  pp.  43-4. 

2  But  see  Judges  Ammoun  and  Forster,  who  declared  that  the  Court  had  erred  in  not  recogniz¬ 
ing  that  in  the  circumstances  ties  of  allegiance  amounted  to  ties  of  sovereignty:  l.C.J.  Reports, 
1975.  PP-  102  and  103;  cf.  Judge  De  Castro,  ibid.,  p.  136. 

3  Ibid.,  pp.  47-8,  and  above,  p.  135.  4  Ibid.,  p.  49. 

5  Ibid->  PP-  48  and  56.  6  But  cf  ibid  (  p  53 

7  See  Judges  Gros  (ibid.,  p.  76)  and  Dillard  (ibid.,  p.  119). 
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was  in  its  data  and  the  inferences  to  be  drawn  from  them  in  order  to  identify  legal 
relationships,  since  its  function  as  a  Court  depends  upon  its  ability  to  establish 
the  law  in  the  light  of  accepted  mechanisms.  It  is  hard  to  resist  the  conclusion 
that  the  Court  has  been  rather  haphazard  here,  and  the  suspicion  is  generated 
that  it  was  attempting  to  present  Morocco  with  a  consolation  prize.  In  the  event, 
as  will  be  seen,  Morocco  later  misinterpreted  and  misused  this  part  of  the 
Court’s  opinion. 

The  Court,  it  should  be  noted,  gave  a  broader  interpretation  to  the  question  of 
legal  ties  than  the  text  would  appear  to  justify.  The  question  asked  for  the 
Court’s  opinion  on  the  legal  ties  between  the  territory  of  Sahara  and  the  claim¬ 
ants;  it  did  not  go  further  and  call  for  a  discussion  of  ties  with  sections  of  the 
population  of  the  territory.  The  Court’s  opinion  therefore  fell  between  the 
Moroccan  position  that  such  personal  ties  of  allegiance  amounted  to  ties  of 
sovereignty  over  the  territory  and  the  terms  of  Resolution  3292  (XXIX),  which 
clearly  was  concerned  only  with  territorial  ties  at  least  as  far  as  Morocco  was 
concerned.1  By  adopting  this  stance,  based  upon  sparse  facts,  and  expressed  in 
ambiguous  terms,  the  Court  has  given  cause  for  concern. 

The  examination  of  the  various  international  acts  invoked  by  Morocco  led  the 
Court  to  reinforce  its  conclusion,  namely  that  the  international  community  did 
not  recognize  Moroccan  territorial  sovereignty  in  Western  Sahara  at  the  relevant 
time,  but  that  ‘some  elements  ...  do  provide  indications  of  international  recog¬ 
nition  at  the  time  of  colonization  of  authority  or  influence  of  the  Sultan,  dis¬ 
played  through  Tekna  caids  of  the  Noun,  over  some  nomads  in  Western  Sahara’.2 

As  far  as  the  Mauritanian  entity  was  concerned,  since  Mauritania  accepted 
that  no  State  was  in  existence  at  the  relevant  time,  clearly  legal  ties  of  State 
sovereignty  were  not  involved,  and  this,  and  the  implications  flowing  from  this, 
is  the  major  point  of  difference  between  the  claimants.  Before  the  legal  relation¬ 
ship  of  ‘inclusion’  could  be  recognized  as  between  the  entity  and  Western 
Sahara  (or  at  least  the  southern  part  of  it),  it  was  necessary  to  show  that  the 
entity  existed  as  a  legal  entity  capable  of  rights  and  duties.  The  Court  accepted 
that  subjects  of  law  varied  in  their  nature  and  the  extent  of  their  rights  and  that 
their  nature  depended  upon  the  needs  of  the  community  concerned,3  and 
emphasized  that  full  weight  was  given  to  the  special  characteristics  of  the 

1  See,  for  example,  Judge  Ruda,  ibid.,  p.  175. 

2  Ibid.,  p.  56.  Emphasis  added.  The  documents  considered  included  a  series  of  Moroccan 
treaties  in  1767,  1836,  1856  and  1861  with  Spain,  the  United  States,  Great  Britain  and  Spain 
respectively,  dealing  with  the  rescue  of  shipwrecked  sailors  on  the  coast  of  Wad  Noun  and  its 
vicinity;  a  Moroccan  treaty  of  1895  with  Great  Britain  demonstrating,  in  the  Court’s  opinion,  the 
recognition  of  the  former’s  interest  in  the  zone  of  southern  Morocco  and  northern  Sahara; 
diplomatic  correspondence  between  Spain  and  Morocco  concerning  the  implementation  of  Article 
8  of  the  Treaty  of  Tetuan,  i860,  including  an  alleged  protocol  of  1900  claiming  to  show  Spanish 
recognition  of  Moroccan  sovereignty  over  a  large  part  of  Sahara,  discounted  by  the  Court  in  view 
of  the  possibility  of  its  non-existence;  and  a  Franco-German  exchange  of  letters  of  1911  express¬ 
ing  the  understanding  that  Morocco  inter  alia  comprised  Sakiet  El  Hamra,  which  was  declared 
to  be  concerned  only  with  the  relations  between  the  two  European  powers  and  not  with  Morocco’s 
international  frontiers:  ibid.,  pp.  49-56,  and  see  Judge  De  Castro,  ibid.,  pp.  161-4. 

3  Ibid.,  p.  43.  See  also  Reparation  for  Injuries  Suffered  in  the  Service  of  the  United  Nations  case, 
I.C.J.  Reports,  1949,  p.  178. 
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Saharan  region  and  peoples.  However,  the  essential  test  in  determining  whether 
a  group  constituted  a  legal  entity  was  formulated  in  the  Reparation  for  Injuries 
case,  namely  that  such  an  entity  be  in  ‘such  a  position  that  it  possesses,  in  regard 
to  its  Members,  rights  which  it  is  entitled  to  ask  them  to  respect’,  and  be  ‘an 
entity  capable  of  availing  itself  of  obligations  incumbent  upon  its  Members’.1  As 
a  matter  of  fact,  the  Court  declared  that  the  Bilad  Shinguitti  did  not  constitute 
such  an  entity  and  that  therefore  it  could  not  have  exercised  sovereignty  in 
Western  Sahara.2  In  other  words,  no  ties  of  sovereignty,  of  allegiance  of  tribes  or 
of  ‘inclusion’  existed.3  However,  this  did  not  mean  that  other  legal  ties  did  not 
exist.  The  Court  felt  that  the  conjunction  of ‘legal  ties’  with  ‘Mauritanian  entity’ 
in  Resolution  3292  (XXIX)  allowed  the  possibility  of  other  legal  ties,  and  this 
possibility  was  reinforced  by  the  special  nature  of  the  Saharan  region  and 
peoples  and  the  possible  relevance  of  other  legal  ties  to  the  procedures  involved 
in  the  decolonization  process.4 

As  far  as  the  Court  was  concerned,  such  legal  ties  proceeded  from  the  facts  of 
nomadism.  This  way  of  life,  concerned  with  grazing  pastures,  water-holes  and 
burial  grounds  situated  upon  nomadic  routes,  led  to  the  development  of  tribal 
rights  based  upon  custom.  Such  rights  included  rights  relating  to  the  lands 
comprised  in  the  nomadic  routes.  This  can  be  regarded  as  correct,  for  nomadic 
tribes  must  be  recognized  as  possessing  legal  rights  respecting  the  land  over  which 
they  have  customarily  migrated;  and  international  law  should  be  sufficiently 
flexible  to  take  account  of  this. 

The  analysis  of  legal  ties  within  a  specific  temporal  and  spatial  framework 
undertaken  by  Judge  Dillard  is  worthy  of  note  here  since  it  provides  a  sound 
intellectual  basis  for  the  appreciation  of  the  differences  between  the  Moroccan 
and  Mauritanian  situations. 

The  point  is  made  that  in  normal  situations  a  legal  tie  between  a  sovereign  and 
other  parties  expresses  a  relationship  based  upon  a  sense  of  obligation,  wherein 
the  latter  feel  not  that  the  former’s  wishes  ought  to  be  obeyed  but  that  they  must 
be  obeyed.  In  whatever  way  such  a  sense  of  obligation  may  be  inspired,  it  has  to 
be  present  as  part  of  the  way  of  life  of  the  people  involved.  This  is  how  in  the 
analytical  approach  one  may  distinguish  ties  based  upon  religion,  culture  or 
ethnic  factors  from  legal  ties,  and  this  situation  is  relevant  to  the  Moroccan 
position.  On  the  other  hand,  such  a  view  of  law  and  legal  ties  is  not  apposite 
where  the  sense  of  obligation  as  it  has  existed  in  post-Reformation  Western- 
oriented  societies  is  not  present.  A  broader  approach  is  therefore  necessary,  and 
Judge  Dillard  links  this  with  the  Mauritanian  situation. 

Where  a  distinction  between  modes  of  authority  is  not  clearly  made,  one 
cannot  assert  that  the  notion  of  legal  ties  is  dependent  upon  the  feeling  of  obli- 

1  I.C.J.  Reports,  1949,  p.  178,  and  I.C.J.  Reports,  1975,  p.  63. 

2  I.C.J.  Reports,  1975,  p.  63. 

Ibid.,  p.  64.  This  was  accepted  by  those  Judges  discussing  the  issue  in  their  opinions  1  see 
ibid.,  pp.  1 15  (Petren),  165  (De  Castro),  and  175  (Ruda). 

4  Ibid.  The  latter  point  was  not  elaborated,  unfortunately,  so  that  the  influence  such  ties  might 
have  in  the  decolonization  process  was  not  specified,  nor  was  the  difference  between  the  influence 
of  such  ties  and  ties  of  territorial  sovereignty  in  the  process  explored. 
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gation  owed  to  a  person  in  authority  in  the  secular  sense,  in  a  pyramidical 
fashion.  Judge  Dillard  then  declared  that  in  the  case  of  Mauritania,  what  was 
important  was  not  the  relation  between  those  in  authority  in  the  entity  and  the 
nomadic  tribes,  but  rather  that  such  tribes  felt  themselves  part  of  a  larger  whole 
and  asserted  rights  in  the  territory  relative  to  water-holes,  burial  grounds  and 
grazing  pastures.  To  treat  Western, Sahara  as  a  situation  of  deference  to  secular 
authority  would  not  be  a  reflection  of  reality  or  prevalent  concepts  of  law.1 
Accordingly,  the  special  nature  of  Saharan  and  Mauritanian  life  at  the  time 
demanded  a  more  flexible  view  of  the  manifestation  and  creation  of  legal  ties. 

This  the  Court  also  accepted.  However,  it  went  beyond  the  assertion  of  legal 
rights  between  the  nomadic  peoples  of  the  Bilad  Shinguitti  and  the  lands  over 
which  they  traversed,  to  declare  that  such  rights  ‘constituted  legal  ties  between 
the  territory  of  Western  Sahara  and  the  “Mauritanian  entity”  ’.2  It  is  submitted 
that  this  conclusion  is  far  too  general.  What  the  Court  should  have  said  in  the 
light  of  its  analysis  was  that  there  were  some  legal  ties  between  some  of  the  tribes 
of  the  alleged  entity  relating  to  some  of  the  territory  of  the  Sahara.  Even  here  the 
paucity  of  hard  evidence  dealing  with  tribal  nomadic  routes  was  disregarded  and 
the  Court  indulged  in  a  sweeping  deduction.  The  danger  here  is  that  such  tribal 
rights  have  been  impliedly  transmuted  into  what  appeared  to  be  regarded  as 
sovereign  rights  over  the  whole  territory  of  Sahara,  and  the  way  was  open  for 
Mauritanian  claims  of  a  favourable  verdict  from  the  Court. 

The  Court’s  acceptance  of  such  non-territorial  legal  ties,  however,  provides  a 
legal  loophole  through  which  States  with  irredentist  claims  may  seek  recognition 
of  pre-colonial  legal  ties  as  the  basic  principle  and  then  argue  that  whether  or  not 
such  ties  should  influence  the  decolonization  phase  and  after  is  a  question  of 
degree,  leading  to  an  affirmative  response  in  certain  cases,  thus  treating  the 
Court’s  analysis  here  as  correct  but  its  discussion  of  the  application  of  the  legal 
norm  to  the  facts  of  the  Sahara  case  as  sui generis.  The  dangers  of  this  approach, 
irrespective  of  the  doubtful  basis  in  law,  should  not  go  unnoticed. 

The  Court  paid  some  attention  to  the  overlapping  nature  of  the  alleged 
Moroccan  and  Mauritanian  legal  ties  and  treated  it  as  an  aspect  of  the  problem  of 
disentangling  the  various  relationships  existing  at  the  relevant  time  rather  than  as 
indicating  the  existence  of  a  ‘north’  and  a  ‘south’  of  Western  Sahara  as  contended 
by  the  claimants,  and  as  such  regarded  it  as  one  element  in  comprehending  the 
nature  of  such  ties.  The  overlapping  was  accepted  as  reinforcing  the  complexity 
of  the  nomadic  routes  in  the  area,  which  were  of  such  crucial  importance.3 

The  question  is  then  raised  of  the  effects  of  the  legal  ties  discussed  in  the 
opinion.  As  far  as  ties  of  territorial  sovereignty  are  concerned,  it  seems  clear  that 

1  Ibid.,  pp.  125-6. 

2  Ibid.,  p.  64;  cf.  Judge  De  Castro,  ibid.,p.  165.  The  ‘Mauritanian  entity’ is  taken  to  mean  those 
tribes  living  within  the  Bilad  Shinguitti  territory  and  now  comprised  within  the  Islamic  Republic 
of  Mauritania:  ibid.,  pp.  64-5. 

3  Ibid.,  pp.  65-7.  The  Court  drew  attention  to  the  evolution  of  the  views  of  the  claimants  in 
this  respect  (ibid.,  p.  65),  and  the  point  was  taken  up  by  Judge  De  Castro  who  noted  that  the 
contradictory  character  of  the  respective  claims  had  disappeared  during  the  oral  pleadings, 
‘without  any  explanation  being  given  to  the  Court  of  the  reasons  prompting  it,  or  of  its  bearing 
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their  existence  would  have  been  of  relevance  not  in  superseding  the  principle 
of  self-determination,  but  in  providing  guidelines  for  its  application.  This  is  so 
since  the  Court  defined  legal  ties  as  the  concept  appeared  in  Resolution  3292 
(XXIX)  as  legal  ties  which  may  affect  the  decolonization  of  Western  Sahara.1 
The  approach  of  the  Court  appears  only  impliedly  in  the  light  of  its  statement 
that  the  right  of  self-determination  left  the  General  Assembly  ‘a  measure  of 
discretion  with  respect  to  the  forms  and  procedures  by  which  that  right  is 
realized’,2  and  the  assumption  is  that  the  Assembly  would  take  into  account  the 
existence  of  ties  of  sovereignty  (had  they  been  established)  in,  for  example,  the 
framing  of  questions  for  and  possibly  even  the  supervision  of  a  referendum  in  the 
territory.3  The  question  of  the  effect  of  other  legal  ties,  i.e.  the  legal  ties  of 
allegiance  with  the  Sultan  of  Morocco  and  the  ties  with  the  tribes  of  the  Mauri¬ 
tanian  entity,  is  answered  by  the  Court’s  conclusion  that  despite  the  existence  of 
such  ties,  it  had  not  found  legal  ties  of  such  a  nature  as  to  affect  the  application  of 
Resolution  1514  (XV),  and  particularly  the  principle  of  self-determination,  to  the 
inhabitants  of  the  territory.  Therefore  in  the  situation  they  were  of  no  signifi¬ 
cance;4  but  some  uncertainty  now  exists  as  to  their  function  in  other  such 
situations. 

(4)  Decolonization  and  self-determination 

The  questions  posed  by  Resolution  3292  (XXIX)  were  firmly  placed  within 
the  context  of  the  decolonization  process  and  the  principle  of  self-determination. 
The  resolution  reaffirmed  the  right  of  the  people  of  the  territory  to  self-determin¬ 
ation  in  accordance  with  Resolution  1514  (XV),  noted  that  the  request  to  the 
Court  was  made  without  prejudice  to  the  principles  embodied  in  Resolution 
I5I4  (^V)  and  specified  that  the  Court’s  opinion  would  be  of  value  in  the  de¬ 
colonization  process  regarding  Western  Sahara.  The  Court  recognized  that  the 
principles  of  decolonization  were  an  essential  part  of  the  framework  of  the 
questions  contained  in  the  request5  and  that  the  right  of  the  people  of  the 
territory  to  self-determination  constituted  a  basic  assumption  of  the  questions.6 

In  the  case  of  Western  Sahara,  both  the  claimant  States  as  well  as  Spain  and 

on  the  value  of  the  information  and  documents  supplied  in  the  earlier  statements  claiming  the 
whole  of  the  territory’:  ibid.,  p.  131.  See  also  A/10023/Add.  5,  paras.  14,  15,  66-7  and  381. 

1  I.C.jf.  Reports,  1975,  p.  68. 

2  Ibid.,  p.  36.  See  also  ibid.,  p.  37;  cf.  Judge  Petren,  ibid.,  p.  112. 

Judge  Petren  criticized  the  Court,  perhaps  a  little  harshly,  for  not  specifying  the  effects  on 
decolonization  of  a  declaration  of  the  existence  of  ties  of  sovereignty  between  the  territory  and  the 
claimants  at  the  time  of  colonization:  ibid.,  p.  114.  Judge  Dillard  argued  that  while  such  ties 
might  have  influenced  the  procedures  of  decolonization,  they  could  ‘have  only  a  tangential  effect 
in  the  ultimate  choices  available  to  the  people’:  ibid.,  p.  122.  See  also  Judge  Nagendra  Singh 
ibid.,  p.  80.  ’ 

4  However,  the  Court  declared  in  its  discussion  of  the  Mauritanian  claim  that  to  confine  the 
question  to  ties  of  sovereignty  would  be  ‘to  disregard  the  possible  relevance  of  other  legal  ties  to 
the  various  procedures  concerned  in  the  decolonization  process’ :  ibid.,  p.  64.  Since  the  Court  in  its 
concluding  assertion  recognized  the  existence  of  such  other  legal  ties  in  the  Mauritanian  case,  it  is 
to  be  regretted  that  it  did  not  specify  why  they  were  to  be  of  no  effect  in  the  circumstances. 

5  Ibid.,  p.  30.  The  Court  declared  that  its  opinion  would  provide  the  Assembly  with  legal 
factors  relevant  to  the  decolonization  of  the  territory:  ibid.,  p.  37. 

6  Ibid.,  p.  36. 
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Algeria  had  voted  at  one  time  or  another  in  favour  of  General  Assembly  reso¬ 
lutions  proclaiming  the  right  of  self-determination  for  the  population,1  and  all 
of  these  States  had  supported  the  right  in  express  terms.2  The  problem  was  that 
the  parties  had  a  different  view  both  of  the  role  of  self-determination  within  the 
context  of  decolonization  and  the  framework  of  international  law  in  general,  and 
of  the  actual  content  of  the  principle. 

Morocco  declared  that  the  fundamental  rule  was  that  of  decolonization, 
which  it  characterized  as  a  rule  of  jus  cogens  and  an  ‘end-norm’,  towards  the 
attainment  of  which  a  variety  of  techniques  and  principles  were  available  as 
‘means-norms’.3  As  examples  of  such  principles,  one  could  cite  self-determina¬ 
tion  and  territorial  integrity.  Therefore,  a  wide  range  of  possibilities  lay  before 
the  Assembly  in  its  task  of  decolonizing  territories  in  the  light  of  the  United 
Nations  Charter  and  various  resolutions,  such  as  Resolutions  1514  (XV),  1541 
(XV)  and  2625  (XXV).  The  right  of  self-determination  was  certainly  relevant 
but  it  had  to  coexist  with  other  principles,  particularly  that  of  territorial  inte¬ 
grity,  and  in  certain  cases  it  was  deemed  subordinate  to  the  latter  concept.  The 
Moroccan  counsel,  Professor  Dupuy,  put  forward  a  typology  by  which  to 
reconcile  the  various  factors  in  the  light  of  State  practice.  It  was  accepted  that 
the  right  of  self-determination  existed  with  regard  to  non-self-governing  terri¬ 
tories  in  areas  where  no  State  had  been  recognized  by  the  international  com¬ 
munity  in  the  nineteenth  century.  It  was  agreed  that  the  right  did  not  exist 
respecting  independent  States  so  as  to  destroy  the  unity  of  such  countries,  as  for 
example  in  the  case  of  Katanga.  However,  the  third  category  comprised  States 
which  had  enjoyed  international  recognition  prior  to  colonization  and  had  then 
been  dismembered.  In  such  cases,  and  the  instances  of  Vietnam  and  Morocco 
were  examined,  it  was  suggested  that  self-determination  gave  way  to  reunifi¬ 
cation  and  the  re-establishment  of  the  former  entity’s  territorial  integrity,  so  that 
the  pre-colonial  State  sprang  back  into  existence  with  all  its  dismembered  parts 
recovered.4 

For  Mauritania  the  issue  was  ‘quite  simply  that  of  our  territorial  integrity,  the 
unity  of  our  people’.5  Although  the  principle  of  self-determination  was  accepted, 
it  was  emphasized  that  the  Sahara  was  an  integral  part  of  Mauritania,  and  that 
the  latter  had  a  right  of  reunification.6  The  principle  of  self-determination  was 
connected  with  the  principle  of  national  unity  and  territorial  integrity  referred 
to  inter  alia  in  Resolutions  1514  (XV)  and  2625  (XXV),  and  in  practice  the 
General  Assembly  often  gave  priority  to  the  latter  principle  particularly  where 

1  Mauritania  and  Algeria  had  voted  in  favour  of  all  such  resolutions  (see  p.  122  n.  3);  Morocco 
had  voted  in  favour  of  all  except  for  Resolution  2983  (XXVII),  while  Spain  had  voted  for  Reso¬ 
lution  2354  (XXII),  against  Resolutions  2072  (XX)  and  2229  (XXI)  and  abstained  in  the  rest. 

2  See  A/10023/Add.  5,  annex,  paras.  269  (Spain),  305  (Morocco),  348  (Algeria)  and  104 
(Mauritania).  See  also  the  joint  meetings  between  the  latter  three  in  July  1973  at  Agadir  at  which 
they  reaffirmed  their  adherence  to  the  principle  of  self-determination  for  the  inhabitants  of 
Western  Sahara:  A/9623/Add.  4,  pt.  11  at  p.  23  and  A/10023/Add.  5,  annex,  appendix  III  D. 

3  Pleadings,  CR.  75/26,  p.  60. 

4  Pleadings,  CR.  75/8,  pp.  11-16. 

5  Pleadings,  CR.  75/12,  p.  38. 

6  Ibid.,  p.  44.  See  also  Pleadings,  CR.  75/17,  p.  27. 
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colonialism  had  taken  lands  from  an  existing  State  and  artificially  created  a  new 
territory.1 

The  attitude  taken  by  Algeria  and  Spain  was  completely  different.  Algeria 
recognized  the  right  of  self-determination  as  ‘one  of  the  great  principles  of 
contemporary  international  law  and  decolonization  .  .  .  only  one  of  its  manifes¬ 
tations’.2  It  was  an  essential  and  primary  legal  principle  from  which  the  other 
principles  governing  the  international  community  flowed,  and  therefore  was  a 
rule  of  jus  cogens.  It  operated  as  a  direct  opposite  to  the  concept  of  terra  nullius 
in  reaffirming  the  role  of  peoples,  and  was  a  higher  principle  than  those  under¬ 
lining  territorial  claims.3  The  territorial  integrity  of  a  non-self-governing  terri¬ 
tory  was  guaranteed  under  international  law  and  its  incorporation  into  a  neigh¬ 
bouring  State  could  only  be  justified  by  the  wishes  of  the  population  of  the 
former,  and  not  upon  the  basis  of  any  alleged  territorial  integrity  of  the  latter. 
Moroccan  reliance  upon  paragraph  6  of  Resolution  1514  (XV)4  was  based  upon  a 
misinterpretation,  since  it  did  not  aim  at  giving  territorial  claims  priority  over 
self-determination.  The  paragraph  referred  only  to  future  attempts  and  not  to 
disputes  of  the  past.5  Therefore,  Algeria  supported  the  right  of  the  population  of 
Western  Sahara  to  self-determination  as  the  fundamental  principle  to  which  all 
other  factors  were  subordinate.  A  division  of  the  territory  would  only  be  accept¬ 
able  if  the  people  freely  expressed  itself  in  favour  of  that  solution.6  The  point  was 
also  made  that  the  General  Assembly  had  recognized  the  right  of  the  people  of 
Sahara  to  self-determination  as  had  resolutions  of  the  Organization  for  African 
Unity  and  conferences  of  non-aligned  countries  and  various  meetings  of  Morocco, 
Mauritania  and  Algeria.7 

Spain  took  a  similar  line  in  emphasizing  self-determination  as  the  fundamental, 
relevant  principle.  But  whereas  Algeria  wished  for  a  restatement  by  the  Court  of 
the  supremacy  of  that  principle,  Spain  declared  that  the  request  to  the  Court  was 
without  object  since  the  General  Assembly  had  already  decided  that  the  right  of 
self-determination  should  apply  and  that  a  referendum  should  be  held.  Just  as 
the  title  of  the  administering  power  has  to  cease  on  decolonization,  so  the  claims 
of  third  parties  become  legally  without  effect,  for  otherwise  the  rights  of  the 
Saharan  people  as  recognized  by  the  Assembly  would  be  disregarded  and 
imperilled.8 

Since  the  Court  emphasized  that  the  request  lay  within  the  framework  of  the 

1  Pleadings ,  CR.  7S/I3>  PP-  9_I3-  The  return  of  French  and  Portuguese  territories  to  India 
was  referred  to,  as  well  as  the  Gibraltar  situation:  ibid.  See  also  Resolution  2429  (XXII). 

Pleadings,  CR.  75/3  G  P ■  34-  It  w’as  declared  that  decolonization  was  clearly  only  a  species  of 
a  larger  genus,  viz.  self-determination,  which  was  the  right  of  peoples  to  independence,  to  set  up 
their  own  political  and  economic  system  and  to  non-interference  in  the  internal  affairs  of  States: 
ibid. 

3  Pleadings,  CR.  75/20,  pp.  10-12  and  26. 

4  This  stated  that  any  attempt  to  disrupt  the  ‘national  unity  and  the  territorial  integrity  of  a 
country  is  incompatible  with  the  .  .  .  principles  of  the  Charter’. 

5  Pleadings,  CR.  75/31,  pp.  36-8. 

6  A/10023/Add.  5,  annex,  para.  351. 

7  Pleadings,  CR.  75/20,  pp.  18-23. 

8  Pleadings,  CR.  75/21,  pp.  14-19.  Spain  also  regarded  the  right  of  self-determination  as  a  rule 
of  jus  cogens:  Spanish  Written  Statement,  para.  344. 
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consideration  by  the  Assembly  of  the  decolonization  of  Western  Sahara,  it 
decided  to  review  the  basic  principles  governing  the  decolonization  policy  of  the 
Assembly.  Article  1  (2)  of  the  United  Nations  Charter,  reinforced  by  Articles  55 
and  56,  referred  to  the  development  of  friendly  relations  among  States  based 
upon  respect  for  the  principles  of  equal  rights  and  self-determination.  The 
principle  was  discussed  in  Resolution  1514  (XV),  which  the  Court  regarded  as 
‘the  basis  for  the  process  of  decolonization’1  without  specifying  whether  a  legal 
or  political  basis  was  meant.  This  called  for  immediate  steps  to  be  taken  in  non- 
independent  territories  for  the  transfer  of  power  in  the  light  of  the  principle  that 
all  peoples  had  the  right  to  self-determination.  This  was  further  developed  in 
Resolution  1541  (XV)  which  noted  that  self-determination  could  take  the  form  of 
independence,  free  association  with  an  independent  State  or  integration  with  an 
independent  State.2  In  each  case  the  essential  feature  was  the  free  choice  of  the 
people.3  Resolution  2625  (XXV)  also  provided  that  each  State  was  under  a  duty 
to  promote  the  realization  of  the  principle  of  self-determination  in  accordance 
with  the  Charter,  while  the  Court  had  noted  in  the  Namibia  case  that  the  sub¬ 
sequent  development  of  international  law  regarding  non-self-governing  terri¬ 
tories  had  made  the  principle  of  self-determination  applicable  to  all  of  them.4 
This  framework  was  reinforced  by  noting  that  all  the  resolutions  adopted  by  the 
General  Assembly  regarding  Western  Sahara  had  stressed  the  right  of  the 
population  to  self-determination  in  accordance  with  Resolution  1514  (XV). 
Resolution  3292  (XXIV)  itself  had  been  drafted  expressly  with  the  view  of 
reaffirming  the  right.5 

The  Court  did  not  explicitly  affirm  as  such  the  existence  of  the  right  of  self- 
determination  as  a  binding  rule  of  international  law,  but  confined  itself  to  stating 
that  ‘the  right  of  that  [i.e.  the  Western  Saharan]  population  to  self-determination 
constitutes  ...  a  basic  assumption  of  the  questions  put  to  the  Court’.6  Nor  did 
the  Court  enter  directly  into  the  Moroccan-Algerian  debate  as  to  decolonization 
and  self-determination.  However,  its  attitude  appeared  to  be  to  regard  de¬ 
colonization  as  the  basic  framework  and  self-determination  as  the  most  important 
relevant  principle.  In  that  sense  it  sought  implicitly  to  reconcile  the  competing 
assertions,  and  it  is  true  that  in  certain  circumstances  the  two  approaches  are 
compatible.  The  principle  of  decolonization  is  composed  to  a  large  extent  of  the 
principle  of  self-determination,  while  self-determination  has  operated  in  inter¬ 
national  law  primarily  in  the  sphere  of  decolonization.  The  point  was  indeed 

1  I.C.J.  Reports,  197s,  p.  32.  See  also  I.C.J.  Reports,  1971,  p.  31. 

2  These  possibilities  were  accepted  and  re-emphasized  by  Morocco  {Pleadings ,  CR.  75/8,  p. 

17  et  seq.),  Mauritania  {Pleadings,  CR.  75/13,  pp.  7-9)  and  Algeria  {Pleadings,  CR.  75/20,  pp. 
38-9).  3  I.C.J.  Reports,  1975,  pp.  32-3,  See  also  Resolution  2625  (XXV). 

4  I.C.J.  Reports,  1971,  p.  31. 

5  I.C.J.  Reports,  1975,  pp.  34-6.  See  also  the  speech  by  the  representative  of  the  Ivory  Coast, 
one  of  the  sponsors  of  the  resolution:  A/C.  4/SR.  2131,  p.  17  et  seq. 

6  I.C.J.  Reports,  1975,  p.  36.  Judge  Dillard  declared  that  the  opinion  of  the  Court  had  been 
forthright  in  proclaiming  the  existence  of  the  right  in  the  instant  proceedings  and  presented  his 
view  that  the  pronouncement  of  the  Court  indicated  ‘that  a  norm  of  international  law  has  emerged 
applicable  to  the  decolonization  of  those  non-self-governing  territories  which  are  under  the  aegis 
of  the  United  Nations’:  ibid.,  p.  121. 
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made  by  Judge  Petren  that  ‘although  its  guiding  principles  have  emerged,  the 
law  of  decolonization  does  not  yet  constitute  a  complete  body  of  doctrine  and 
practice’.1  The  Court,  unfortunately,  did  not  take  this  opportunity  of  further 
analysing  the  subject,  but  certain  factors  may  be  discerned. 

The  conclusion  of  the  Court  was  that  no  ties  of  territorial  sovereignty  could  be 
established,  ‘[tjhus  the  Court  has  not  found  legal  ties  of  such  a  nature  as  might 
affect  the  application  of  Resolution  1514  (XV)  in  the  decolonization  of  Western 
Sahara  and,  in  particular,  of  the  principle  of  self-determination’.2  In  other  words, 
the  implication  is  that  only  ties  of  territorial  sovereignty  could  affect  the  appli¬ 
cation  of  the  relevant  decolonization  principles.  But  if  self-determination  is  one 
of  the  guiding  principles  of  the  decolonization  of  non-self-governing  territories, 
on  what  basis  may  this  be  overridden  by  ties  of  sovereignty  existing  in  the  past  ? 
The  Court  here  does  furnish  some  kind  of  explanation.  It  declares  that  the 
validity  of  the  principle  of  self-determination  has  not  been  affected  by  the 
failure  in  certain  cases  to  consult  the  population  of  a  territory,  since  these  were 
based  either  on  the  grounds  that  such  a  population  ‘did  not  constitute  a  “people” 
entitled  to  self-determination  or  on  the  conviction  that  a  consultation  was  totally 
unnecessary,  in  view  of  special  circumstances’.3  Therefore  two  avenues  are  open 
in  the  event  of  the  recognition  of  past  ties  of  sovereignty,  it  appears.  Either  the 
people  involved  are  not  a  ‘people’  for  the  General  Assembly,  or  such  ties 
constitute  special  circumstances.  The  ambiguity  inherent  in  the  conclusion  of 
the  Court  in  this  respect  could  well  open  the  door  to  other  claims  of  pre¬ 
colonial  sovereignty  rendering  the  application  of  self-determination  redundant.4 
A  far  better  approach  would  have  been  to  state,  as  did  Judge  Boni,5  that  even  a 
finding  of  ties  of  sovereignty  would  have  entailed  the  obligatory  consultation  of 
the  inhabitants  of  the  territory,  thus  affirming  the  right  of  self-determination  as 
the  prime  principle  involved.  The  uncertainty  in  the  Court’s  opinion  regarding 
the  possibility  of  past  ties  of  sovereignty  overruling  the  application  of  self- 
determination  is  to  be  regretted. 

The  principle  of  self-determination  was  defined  by  the  Court  as  ‘the  need  to 
pay  regard  to  the  freely  expressed  will  of  peoples’6  and  this  was  clearly  accepted 
as  the  crucial  point,  although  consultation  could  be  dispensed  with  in  limited 
instances.7  Judge  Nagendra  Singh  regarded  consultation  on  the  decolonization 
process  as  ‘an  inescapable  imperative’8  while  Judge  Dillard  referred  to  the 
‘cardinal  restraint  which  the  legal  right  of  self-determination  imposes  ...  It  is  for 
the  people  to  determine  the  destiny  of  the  territory  and  not  the  territory  the 
destiny  of  the  people.’9 

1  I.C.J.  Reports,  1975,  p.  no.  2  Ibid.,  p.  68.  3  Ibid.,  p.  37. 

4  One  should  note  in  this  context  the  claims  of  Spain  to  Gibraltar,  Argentina  to  the  Falkland 
Islands  and  Guatemala  to  Belize.  s  Ibid.,  pp.  173-4. 

6  Ibid.,  p.  33.  See  also  ibid.,  p.  68. 

7  Judge  Ammoun,  however,  declared  that  the  instances  where  consultation  was  dispensed 
with  by  the  General  Assembly  were  very  numerous:  ibid.,  p.  99.  The  learned  Judge  also  regarded 
the  waging  of  a  liberation  struggle  as  more  decisive  regarding  self-determination  than  a  referen¬ 
dum,  since  it  was  ‘absolutely  sincere  and  authentic’:  ibid.,  p.  100. 

8  Ibid.,  p.  81. 

9  Ibid.,  p.  122.  The  same  phrase  was  in  fact  used  by  Ambassador  Bedjaoui,  Pleadings,  CR. 
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In  the  light  of  such  statements,  State  practice  and  Resolutions  1514  (XV), 
1541  (XV)  and  2625  (XXV),  the  centrality  and  legal  character  of  the  principle  of 
self-determination  can  hardly  be  denied,  but  one  vital  question  which  was  raised 
by  Morocco  concerned  the  role  of  the  principle  of  territorial  integrity.  Could  this 
principle  be  employed  to  bring  back  into  being  the  pre-colonial  frontiers  of  a 
State  recognized  at  that  time  ?  Morocco  argued  in  favour  of  this  proposition  but 
Algeria  strongly  opposed  it.1 

The  Court,  however,  did  not  discuss  the  issue  at  all,  since  by  declaring  that  no 
ties  of  territorial  sovereignty  had  existed,  it  avoided  the  necessity.2  On  the 
other  hand,  the  tenor  of  the  Court’s  opinion  appeared  to  favour  the  supremacy  of 
self-determination  and  therefore  the  rejection  of  the  Moroccan  thesis  concerning 
territorial  integrity.3  It  is  to  be  regretted  that  this  was  not  rendered  explicit. 

(5)  The  problem  of  legal  particularism 

The  circumstances  of  the  Western  Sahara  case,  which  required  an  analysis  of 
the  legal  situation  in  that  area  during  the  1880s,  raised  the  question  of  particu¬ 
larism  and  the  extent  to  which  the  Court  could  take  into  account  specific  factual 
and  legal  elements  in  drawing  up  its  opinion  as  to  the  relevant  law.  During  the 
pleadings  a  number  of  different  approaches  were  propounded. 

In  its  discussion  of  the  terra  nullius  question,  Algeria  declared  that  one  of  the 
ways  in  which  one  could  get  around  the  conclusion  that  Europocentric  inter¬ 
national  law  regarded  colonies  as  terrae  nullius  was  to  reject  colonialist  law  and 
recognize  that  there  existed  an  Arabo-Islamic  civilization  at  that  time  and  place, 
with  a  developed  public  law  dimension.  Thus  it  could  be  argued  that  Western 
Sahara  was  not  terra  nullius  since  it  belonged  to  the  Dar  El- Islam,  or  Muslim 
civitas.A  Mauritania  claimed,  on  rather  similar  lines,  that  the  entity  of  Bilad 
Shinguitti  had  since  the  seventeenth  century  an  extremely  precise  meaning 
throughout  the  Muslin  world  and  was  within  the  Arabo-Islamic  community  a 
clearly  individualized  entity.  It  was  argued  that  there  had  been  nothing  in  the 
nineteenth  century  to  prevent  international  law  from  coexisting  with  various 
special  legal  orders  such  as  Latin  American  law,  or  the  internal  relations  of  the 
British  Commonwealth  or  indeed  the  law  of  the  Dar  El-Islam.5 

Spain  adopted  a  very  different  approach  and  stressed  instead  the  unity  of 

75/31,  p.  15.  However,  since  the  people  of  a  non-self-governing  territory  must  make  the  deter¬ 
mination  as  to  its  future  status  within  the  confines  of  the  territory  as  colonially  defined,  there  is  a 
strong  argument  for  saying  that  in  a  sense  it  is  the  territory  which  determines  the  destiny  of  the 
people. 

1  Algeria  argued  that  decolonization  by  integration  could  only  take  place  by  virtue  of  the  free 
choice  of  the  population  concerned:  Pleadings,  CR.  V5/3 1  >  PP-  25_32  and  36-9. 

2  See  Judge  Dillard,  I.C.jf.  Reports,  1975,  p.  120. 

3  Judge  Nagendra  Singh  declared  that  ‘even  if  integration  of  territory  was  demanded  by  an 
interested  State,  as  in  this  case,  it  could  not  be  had  without  ascertaining  the  freely  expressed  will 
of  the  people — the  very  sine  qua  non  of  all  decolonization’:  ibid.,  p.  81.  See  also  Judge  Boni,  ibid., 

pp.  173-4. 

4  Pleadings,  CR.  75/19,  PP-  43“S.  Algeria  actually  rejected  such  an  approach  since  it  was 
argued  that  one  had  to  presume  the  predominance  of  European  international  law  in  the  circum¬ 
stances  of  the  nineteenth  century:  ibid.;  cf.  Pleadings,  CR.  75/26,  p.  50  (Morocco). 

5  Pleadings,  CR.  75/30,  pp.  38-9. 
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international  law.  To  accept  that  different  legal  frameworks  were  to  apply  on  the 
one  hand  to  the  establishment  of  Moroccan  sovereignty  and  on  the  other  to  the 
establishment  of  Spanish  sovereignty  would  mean  the  annihilation  of  inter¬ 
national  law,  it  was  claimed.  In  addition,  the  parties  concerned  had  not  supplied 
proof  of  the  existence  of  such  rules  and  of  their  applicability  to  those  con¬ 
cerned.1  Spain  stressed  that  departure  from  the  idea  that  there  is  only  one  legal 
order,  a  general  international  law  governing  relationships  between  independent 
States,  would  have  grave  consequences,  the  most  serious  of  these  being  that 
legal  reasoning  would  be  incapable  of  producing  a  minimum  of  agreement  since 
fundamentally  different  basic  categories  would  be  used.2 

Morocco,  on  the  other  hand,  appeared  to  take  a  median  position.  It  pleaded 
the  specific  character  of  its  State  structure  in  the  nineteenth  century,  while 
declaring  that  its  ties  of  territorial  sovereignty  with  Western  Sahara  were  valid 
under  general  international  law.  Morocco  stated  that  its  nineteenth-century 
structure  could  only  be  understood  as  an  Islamic  State  with  its  mixture  of 
temporal  and  spiritual,  and  adoption  of  the  Islamic  constitutional  model.3  To 
judge  the  nature  and  value  of  the  legal  ties  between  it  and  Sahara  it  was  ‘essential 
to  abandon  the  constitutional  pattern  of  the  European  State  of  the  nineteenth 
century’.4  Morocco  then  argued  that  international  law  in  fact  did  recognize  a 
diversity  of  State  systems.  It  claimed  that  it  did  not  base  its  case  upon  the 
community  of  religion,  but  rather  its  approach  was  within  the  framework  of 
general  international  law.5 

Faced  with  such  contentions,  the  Court  was  prepared  to  move  some  way 
towards  the  acceptance  of  legal  particularism,  but  not  with  regard  to  the  question 
of  terra  nullius  which  was  treated  purely  in  the  light  of  the  (European)  State 
practice  of  the  relevant  period,  thus  sidestepping  the  possibility,  raised  by 
Algeria,  that  Sahara  was  not  terra  nullius  because  it  was  part  of  the  Dar  El-Islam. 
The  Court  declared  that  ‘the  legal  regime  of  Western  Sahara,  including  its  legal 
relations  with  neighbouring  territories,  cannot  properly  be  appreciated  without 
reference  to  [the  territory’s]  special  characteristic’,6  namely  the  desert  nature  of 
the  land  and  the  nomadic  character  of  its  population.  The  question  of  legal  ties 
had  to  be  examined  ‘in  the  context  of  such  a  territory  and  such  a  social  and 
political  organization  of  the  population’.7 

In  discussing  the  nature  of  the  Moroccan  State  and  the  Mauritanian  entity 
during  the  time  of  Spanish  colonization  of  the  Sahara,  the  Court  was  prepared  to 
reach  its  conclusion  in  the  light  of  the  local  particularisms.  Nevertheless,  it  was 
firmly  established  that  the  general  framework  was  the  general  international  law 
of  the  period.  The  Court  recognized  the  special  nature  of  the  Moroccan  State, 

1  Pleadings,  CR.  75/25>  P-  J3-  Spain  criticized  Mauritania  for  attempting  to  establish  two 
particularisms  (Moroccan  and  Mauritanian),  each  applying  to  different  parts  of  Western  Sahara: 
ibid.,  p.  1 1. 

2  Pleadings,  CR.  75/22,  p.  16.  See  also  Pleadings,  CR.  75/23,  p.  57. 

3  Pleadings,  CR.  75/11,  pp.  15  and  18. 

4  Ibid.,  p.  11. 

5  Pleadings,  CR.  75/27,  PP-  9~n-  See  also  Pleadings,  CR.  75/26,  p.  52 

6  I.C.jf .  Reports,  1975,  p.  41. 

7  Ibid.,  p.  42. 
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founded  on  the  common  religious  bond  of  Islam  and  on  ties  of  allegiance  to  the 
Sultan,  and  noted  that  ‘the  particular  structure  of  a  State  may  be  a  relevant 
element  in  appreciating  the  reality  or  otherwise  of  a  display  of  State  activity 
adduced  as  evidence  of  that  sovereignty’.1  Nevertheless,  the  key  factor  was 
whether  Morocco  had  effectively  exercised  sovereignty  at  the  relevant  time  in 
Western  Sahara.  Religious  ties  had  existed  in  other  areas  of  the  world  and  they 
did  not  necessarily  amount  to  legal  ties  of  sovereignty,  while  ties  of  allegiance  had 
to  be  ‘real  and  manifested  in  acts  evidencing  acceptance  of .  .  .  political  authority’2 
for  one  to  talk  of  the  display  of  State  sovereignty.  Such  ties,  while  a  factor  to  be 
considered,  were  regarded  by  the  Court  as  threshold  elements  only.  The  real 
analysis  had  to  be  concerned  with  proof  of  effective  sovereignty.3 

As  far  as  Mauritania  was  concerned,  the  Court  made  a  point  of  declaring  that 
it  had  given  full  weight  to  the  ‘special  characteristics  of  the  Saharan  region  and 
peoples’  ;4  whether,  however,  Bilad  Shinguitti  was  to  be  recognized  as  an  entity 
enjoying  some  form  of  sovereignty  in  Western  Sahara  had  to  be  determined  in 
the  light  of  the  general  international  law  test  requiring  the  existence  of  an  identity 
separate  from  its  constituent  parts  and  involving  the  sense  of  obligation.5 

Nevertheless,  in  pursuit  of  its  recognition  of  legal  ties  other  than  those  of 
territorial  sovereignty,  the  Court  slipped  gear,  as  it  were,  and  entered  the  sphere 
of  juridical  particularism.  It  accepted  the  existence  of  legal  ties  of  allegiance 
between  the  Sultan  of  Morocco  and  some  of  the  people  of  Sahara  based  upon  the 
exercise  of  the  former’s  authority  and  influence  upon  certain  tribes  and  there¬ 
fore  upon  the  specific  nature  of  the  Sherifian  State.  In  the  case  of  Mauritania, 
the  Court  recognized  that  ‘the  nomadism  of  the  great  majority  of  the  peoples  of 
Western  Sahara  at  the  time  of  its  colonization  gave  rise  to  certain  ties  of  a  legal 
character  .  .  .  [and]  .  .  .  those  ties  neither  had  nor  could  have  any  other  source 
than  the  usages  of  the  tribes  themselves  or  Koranic  law’.6  In  other  words,  the 
Court  emphasized  the  existence  of  valid  rights  under  international  law  founded 
upon  the  particularism  of  the  region,  even  though  these  had  no  effect  upon  the 
decolonization  process. 

It  is  suggested  that  the  opinion  in  regard  to  Morocco  was  based  on  vague  and 
ambiguous  factors  and  that  the  recourse  to  particularism  could  not  disguise  this, 
nor  compensate  for  it.  In  the  presence  of  incontrovertible  evidence  the  Court 
might  well  have  been  justified  in  its  flexible  approach  to  the  juxtaposition  of 
legal  orders,  but  this  was  not  the  case  here. 

The  flexibility  was  relevant  to  the  initial  conclusion  regarding  the  recognition 
of  the  valid  rights  of  some  of  the  nomadic  tribes  of  the  Bilad  Shinguitti  over  the 

1  Ibid.,  p.  44.  See  also  ibid.,  p.  47;  cf.  Judge  Ammoun  (ibid.,  p.  83)  and  Judge  Forster  (ibid., 

P-  103)-  ,  . 

2  Ibid.  The  Court  made  the  point  that  the  Dar  El-Islam  consisted  of  separate  States  within  the 

Islamic  world :  ibid. 

3  Ibid.,  p.  49. 

4  Ibid.,  p.  63.  The  Court  emphasized  that  subjects  of  law  in  any  legal  system  vary  in  their 
nature  and  the  extent  of  their  rights:  ibid.  See  Reparation  for  Injuries  Suffered  in  the  Service  of  the 
United  Nations,  I.C.J.  Reports,  1949,  p.  178* 

5  Ibid.  See  also  Judge  Dillard,  ibid.,  pp.  125-6,  and  above,  p.  142. 

6  Ibid.,  p.  64. 
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lands  through  which  they  migrated,  but  the  generalized  conclusion  reached  by 
the  Court  that  such  rights  amounted  to  legal  ties  between  Western  Sahara  and 
tribes  of  the  entity  can  only  raise  questions  as  to  the  parameters  of  particular 
juridical  systems  within  international  law.  The  Court’s  over-all  treatment  of  the 
function  of  particularism,  or  the  problems  of  coinciding  legal  orders,  therefore 
leaves  much  to  be  desired.  The  hard  core  of  certainty  was  surrounded  by  an 
unfortunate  penumbra  of  uncertainty. 

(6)  Intertemporal  law 

As  well  as  having  to  deal  with  the  problem  of  the  relationship  of  different 
legal  systems  within  the  same  area,  the  Court  was  faced  with  the  question  of 
intertemporal  law.  It  is  well  recognized  in  international  jurisprudence  that  legal 
rights  must  be  viewed  in  the  light  of  the  law  in  force  at  the  time  of  their  creation, 
and  the  Court  took  this  point.  As  far  as  the  question  concerning  terra  nullius  was 
concerned,  a  particular  time-frame  had  been  specified  and  the  Court  declared 
that  it  had  to  be  interpreted  by  reference  to  the  law  in  force  at  the  time  of  Spanish 
colonization  of  Western  Sahara.1  However,  in  the  case  of  the  second  question, 
different  issues  arose. 

The  Court  itself  pointed  out  that  the  term  ‘legal  ties’  had  to  be  interpreted  in 
the  light  of  the  decolonization  process  so  that  a  complex  time-shift  was  involved. 
To  this  extent  the  Court  was  following  the  Algerian  argument  that  the  questions 
posed  had  to  be  answered  in  the  light  of  Resolution  1514  (XV)  and  the  right  of 
self-determination,  rather  than  in  terms  of  the  situation  in  the  area  during  the 
time  of  colonization.  For  Algeria  this  meant  the  reaffirmation  of  the  right  of  the 
population  of  Western  Sahara  to  decide  its  own  future  political  status.2  Morocco, 
however,  had  criticized  this  by  saying  that  ‘if  intertemporal  law  is  the  law  of 
duration,  it  is  mutilated  if  you  reduce  it  to  the  end-point  of  the  chronology,  you 
deprive  it  of  one  of  its  essential  dimensions’.3  Morocco,  also,  raised  the  attendant 
problem  of  the  validity  of  the  pre-colonial  legal  system.  Since  that  had  been 
replaced  by  the  colonial  order  consistent  with  intertemporal  law,  could  it  be 
revived  upon  the  demise  of  colonization  by  virtue  of  intertemporal  law?  It  was 
declared  that  ‘logic  would  require  that  the  new  law  which  reopens  the  question 
of  the  title  acquired  by  Spain  at  the  time  of  colonization  should  also  reopen  the 
question  of  Morocco’s  loss  of  title  at  the  same  period’.4  But  this  was  based  upon 
a  two-fold  misconception.  The  new  law  did  not  reopen  the  question  of  the  title 
acquired  at  the  date  of  colonization,  but  rather  demanded  its  cessation  and  just 
possibly  eroded  it.  Secondly,  the  new  law  patently  did  not  operate  on  the  basis  of 
re-examining  old  titles  but  based  itself  on  the  right  of  the  inhabitants  of  the 
colonially  defined  territory  to  self-determination.  As  Bedjaoui  noted,  the  func- 

I bid. ,  pp.  38—9,  cf.  Judge  De  Castro,  ibid.  p.  169.  The  general  proposition  regarding 
intertemporal  law  appears  in  the  Island  of  Palmas  case,  Reports  of  International  Arbitral  Awards , 
vol.  2,  p.  845.  See  also  I.C.jf .  Pleadings,  Minquiers  and  Ecrehos,  vol.  2,  p.  375,  and  Jennings,  op. 
cit.  (above,  p.  128  n.  4),  pp.  28-31. 

2  Pleadings,  CR.  75/19,  pp.  45-50. 

3  Pleadings,  CR.  75/26,  p.  56. 

4  Ibid.,  p.  54. 
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tion  of  intertemporal  law  was  not  cto  confer  fresh  legal  life  on  a  title  prior  to  the 
title  which  today  has  become  obsolete  or  is  obsolescent’.1 

The  Court  did  not  discuss  this  problem,  but  its  attitude  may  be  appreciated  in 
view  of  its  support  of  the  right  of  self-determination  as  the  vital  operative 
principle.  Judge  De  Castro  made  the  point  that  legal  and  factual  changes  could 
not  be  ignored.  Colonization  had  created  ties  and  rights,  just  as  General  Assembly 
resolutions  calling  for  decolonization  had  created  new  facts  so  that  by  the  date  of 
Resolution  3292  (XXIX)  it  could  be  stated  that  the  law  then  in  force  was  based 
upon  self-determination.2  The  continuation  or  re-emergence  of  historic  rights, 
therefore,  had  to  be  judged  in  the  light  of  the  right  to  self-determination,  which 
posited  the  supremacy  of  the  will  of  the  inhabitants  of  the  colonially  defined 
territory.  It  was  unfortunate  that  the  Court  itself  did  not  discuss  such  issues. 
The  question  of  which  legal  ties  of  the  1880s  may  be  relevant  to  decolonization 
in  the  1970s  raises  all  sorts  of  problems  of  delimitation  and  the  influence  of 
temporal  factors,  which  were  considered  only  peripherally. 


Conclusions 

The  Court’s  declaration  that  territories  are  not  terra  nullius  where  inhabited 
by  socially  or  politically  organized  groups  is  to  be  welcomed,  although  the 
paucity  of  comment  by  the  Court  on  this  topic  probably  reflected  some  doubt  as 
to  the  exact  function  of  the  first  question.  The  discussion  of  the  legal  ties 
question  was  more  extensive,  but  ambiguous,  and  the  element  of  precision 
appeared  to  be  lacking.  After  placing  the  question  within  the  context  of  de¬ 
colonization,  the  Court  did  not  fully  analyse  the  implications  of  this.  It  failed  to 
follow  through  the  conclusions  it  reached  on  the  existence  of  legal  ties  of  a  non¬ 
territorial  character,  while  the  reasoning  left  much  to  be  desired.  The  wide  area 
of  ambiguity  that  can  be  detected  in  the  Court’s  approach  was  unfortunate  in  the 
circumstances  of  the  case  and  in  the  light  of  similar  claims  to  historic  rights. 

The  emphasis  upon  self-determination  as  the  determining  factor  was,  how¬ 
ever,  significant  and  when  allied  to  the  comments  made  regarding  various 
geographical  claims,  the  opinion  can  be  seen  as  a  fair  refutation  of  assertions 
minimizing  the  relevance  of  self-determination.  The  principle  of  self-deter¬ 
mination  is  clearly  recognized  as  a  legal  right  in  the  context  of  decolonization.3 

The  Court  displayed  a  welcome  degree  of  flexibility  on  the  issue  of  the 

1  Pleadings ,  CR.  75/31 ,  p.  15. 

2  I.C.jf.  Reports,  1975,  pp.  169-71. 

3  Although  the  Western  Sahara  case  marks  the  clearest  judicial  statement  to  date  with  regard  to 
self-determination  as  a  legal  right,  it  seems  that  the  right  did  exist  as  an  accepted  legal  right  prior 
to  1975.  It  emerged  in  customary  law  and  by  Charter  interpretation  via  a  whole  series  of  United 
Nations  resolutions  and  declarations,  the  most  important  being  the  Declaration  on  the  Granting 
of  Independence  to  Colonial  Countries  and  Peoples,  i960,  the  International  Covenants  on 
Human  Rights,  1966,  and  the  Declaration  on  Principles  of  International  Law  Concerning 
Friendly  Relations,  1970.  See  Waldock,  ‘General  Course  on  Public  International  Law’,  Recueil 
des  corns,  106  (1962-II),  p.  33,  and  Brownlie,  Principles  of  Public  International  Law  (2nd  edn., 
1973),  PP-  575~8.  See  also  Shaw,  International  Law  (1977),  pp.  150-4. 
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importance  of  the  specific  characteristics  of  Western  Sahara  and  the  claimants  and, 
perhaps  inevitably,  reaffirmed  the  supremacy  of  the  Europocentric  international 
law  of  the  nineteenth  century  over  the  equally  sophisticated  concepts  of  the  Dar 
El-Islam,  but  with  moderation.  The  implications  of  intertemporal  law,  however, 
were  not  explored.  The  major  flaw  in  the  opinion  concerned  the  acceptance  of 
legal  ties  of  a  non-territorial  nature  between  the  claimants  and  Western  Sahara, 
which  seemed  to  provide  the  opportunity  for  misinterpretation.  Morocco  de¬ 
clared,  perversely,  that  ‘the  opinion  of  the  Court  can  only  mean  one  thing:  the 
so-called  Western  Sahara  was  part  of  Moroccan  territory  over  which  the 
sovereignty  was  exercised  by  the  kings  of  Morocco  and  that  the  population  of 
this  territory  considered  themselves  and  were  considered  to  be  Moroccans.  .  .  . 
Today  Moroccan  claims  have  been  recognized  by  the  legal  advisory  organ  of  the 
United  Nations.’1 

On  6  November  1975,  Morocco  embarked  upon  the  mass  invasion  of  the 
territory  by  civilians  in  the  ‘Green  March’  and  within  a  week,  talks  between  it, 
Spain  and  Mauritania  resulted  in  a  temporary  tripartite  administration  of  the 
territory,  involving  the  two  claimants  and  Spain  with  the  collaboration  of  the 
Saharan  Yema'a.2  Despite  the  unequivocal  conclusion  of  the  United  Nations 
Visiting  Mission  to  the  area  established  under  Resolution  3292  (XXIX)  that 
‘there  was  an  overwhelming  consensus  among  Saharans  within  the  territory  in 
favour  of  independence  and  opposing  integration  with  any  neighbouring 
country’,3  the  territory  was  partitioned  between  Morocco  and  Mauritania  with 
only  the  most  cursory  consultation  with  that  part  of  the  Saharan  Yema'a  that 
had  not  fled  to  Algeria.4  The  opinion  of  the  International  Court,  although  upheld 
by  the  General  Assembly  of  the  United  Nations,  was  in  the  end  frustrated  by  the 
use  of  coercion. 

1  Press  Release  of  the  Permanent  Representative  of  Morocco  to  the  U.N.,  16  October  1975, 
quoted  in  S/PV.  1849,  p.  11. 

2  Africa  Research  Bulletin ,  November  197 5,  pp.  3836-8.  See  also  S/11863,  S/11874,  S/11876 
and  S/11880. 

3  A/10023/Add.  1,  annex,  para.  202.  See  also  ibid.,  paras.  201-64. 

4  Africa  Research  Bulletin,  April  1976,  p.  3985.  The  previous  February,  the  POLISARIO 
independence  movement  proclaimed  the  establishment  of  the  Saharan  Arab  Democratic  Republic 
(ibid.,  February  1976,  pp.  3942-4),  which  was  then  recognized  by  nine  States  (ibid.,  March  1976, 
p.  3952).  The  United  Nations  recognized  the  right  of  the  Saharan  people  to  self-determination, 
but  whereas  Resolution  3458  A  (XXX)  called  for  the  free  and  genuine  expression  of  the  people’s 
will  under  U.N.  supervision,  Resolution  3458  B  (XXX)  took  note  of  the  tripartite  agreement  and 
called  only  for  free  consultation,  organized  with  the  assistance  of  a  U.N.  representative. 
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DECLARATIONS* 

By  D.  M.  MCRAE1 


When  States  sign,  ratify  or  otherwise  become  parties  to  multilateral  treaties 
they  frequently  attach  to  their  signatures  or  instruments  of  acceptance  state¬ 
ments  variously  styled  as  ‘declarations’,  ‘reservations’  or  ‘understandings’.  To 
the  extent  that  these  statements  purport  ‘to  exclude  or  to  modify  the  legal  effect 
of  the  treaty’  for  the  State  making  them,  they  are  ‘true’  reservations  and  their 
effect  is  governed  by  Articles  19-21  of  the  Vienna  Convention  on  the  Law  of 
Treaties.2  However,  there  are  a  number  of  different  types  of  these  statements 
and  not  all  have  as  their  objective  a  modification  or  variation  of  the  treaty.  Some 
are  concerned  with  the  recognition  or  non-recognition  of  another  party  to  the 
treaty,3  some  relate  to  the  general  policies  or  views  of  the  State  making  the  state¬ 
ment4  and  some  seek  to  provide  an  interpretation  of  part  of  the  treaty.5  What 
then  is  their  legal  effect? 

The  question  is  particularly  important  in  the  case  of  ‘interpretative  declara¬ 
tions’.  By  such  a  declaration  a  State  seeks  to  interpret  the  treaty  or  part  of  it  in  a 
particular  manner,  and  thereby  indicates  its  perception  of  its  obligations  under 
the  treaty.  It  might  be  argued,  therefore,  that  if  the  interpretation  differs  from 
that  of  the  other  parties,  the  State  making  the  declaration  is  seeking  to  modify 
the  legal  effect  of  the  treaty.6  Indeed,  some  writers  have  taken  the  view  that  an 

#  ©  Professor  D.  M.  McRae,  1978. 

1  LL.B.,  LL.M.  (Otago);  Professor  of  Law,  University  of  British  Columbia. 

2  A/CONF.  39/27.  Article  2  (1)  (d)  defines  a  reservation  as  ‘a  unilateral  statement,  however 
phrased  or  named,  made  by  a  State,  when  signing,  ratifying,  accepting,  approving  or  acceding  to 
a  treaty,  whereby  it  purports  to  exclude  or  to  modify  the  legal  effect  of  certain  provisions  of  the 
treaty  in  their  application  to  that  State’. 

3  On  acceding  to  the  Protocol  amending  the  Single  Convention  on  Narcotic  Drugs,  1961,  the 
Government  of  Kuwait  stated  that  its  accession  ‘does  not  in  any  way  imply  its  recognition  of 
Israel’.  However,  it  went  on  to  attempt  to  modify  its  obligations  under  the  treaty  by  asserting 
that  it  was  not  obliged  to  apply  the  provisions  of  the  Protocol  to  Israel :  Multilateral  Treaties  in 
respect  of  which  the  Secretary-General  Performs  Depositary  Functions  (ST/LEG/SER.  D/10),  at 
p.  192. 

4  On  ratifying  the  Vienna  Convention  on  Diplomatic  Relations,  1961,  the  Soviet  Union  stated 
that  it  considered  it  necessary  ‘to  draw  attention  to  the  discriminatory  nature  of  Articles  48  and  50 
of  the  Convention,  under  the  terms  of  which  a  number  of  States  are  precluded  from  acceding  to 
the  Convention.  The  Convention  deals  with  matters  which  affect  the  interests  of  all  States  and 
should  therefore  be  open  for  accession  by  all  States  .  .  .’:  Multilateral  Treaties,  etc.,  loc.  cit. 
(above,  n.  3),  at  p.  57. 

5  On  ratifying  the  Convention  relating  to  the  Status  of  Stateless  Persons,  1954,  the  Republic  of 
Ireland  stated  that  it  understood  ‘the  words  “public  order”  and  “in  accordance  with  due  process 
of  law”,  as  they  appear  in  Article  31  of  the  Convention,  to  mean  respectively,  “public  policy” 
and  “in  accordance  with  a  procedure  provided  by  law”  ’:  Multilateral  Treaties,  etc.,  loc.  cit. 
(above,  n.  3),  p.  130. 

6  ‘A  mere  interpretative  declaration  ...  is  not  to  be  regarded  as  a  reservation,  unless  another 
party  or  prospective  party  deems  it  to  be  productive  of  a  different  relationship  between  the  State 
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interpretative  declaration  is  a  reservation.  In  his  early  work  on  reservations  to 
treaties  David  Hunter  Miller  defined  a  reservation  as  a  declaration  that  purported 
‘to  add  to  or  limit  the  terms  of  a  treaty,  or  to  exclude  or  to  modify,  to  qualify,  to 
interpret,  or  to  explain  certain  terms’.1  Kappeler  considered  an  interpretative 
declaration  to  be  a  form  of  reservation,  by  which  ‘un  Etat  fixe  definitivement,  en 
ce  qui  le  concerne,  l’interpretation  d’une  ou  plusieurs  stipulations  du  traite  .2 
This  was  also  the  view  adopted  by  the  Harvard  Research  in  the  commentary  to 
its  Draft  Convention  on  the  Law  of  Treaties,  where  it  was  noted:3 
By  the  very  act  of  formulating  such  a  condition  the  declarant  State  recognizes  by 
implication  that  there  are  other  possible  interpretations  which  might  otherwise  be 
placed  upon  the  treaty  and  which  it  wishes  definitively  ruled  out  so  far  as  it  is  concerned. 
Such  a  reservation,  therefore,  restricts  the  effect  of  the  treaty  because,  in  the  absence  of 
the  reservation,  the  other  parties  would  have  had  the  right  to  rely  upon,  and  to  seek  to 
make  prevail,  some  one  of  the  other  possible  interpretations. 

Similarly,  the  Soviet  jurist  S.  B.  Krylov  has  defined  a  reservation  as  ‘a  declara¬ 
tion  .  .  .  that  the  said  State  intends  to  exclude  some  provision  from  the  treaty,  to 
change  its  significance  or  to  impart  a  special  meaning  to  it’.4  Others  have,  how¬ 
ever,  seen  interpretative  declarations  as  not  falling  within  the  scope  of  ‘reser¬ 
vations’.  Thus,  Charles  Rousseau  has  noted  that5 

on  peut  d’ailleurs  douter  qu’une  declaration  interpretative  constitue  techniquement 
une  reserve  dans  l’hypothese  ou  elle  n’a  pas  pour  objet  de  restreindre  la  portee  des 
obligations  assumees  par  l’Ltat  en  cause. 

The  Vienna  Convention  on  the  Law  of  Treaties 

The  latter  view  was  adopted  by  the  International  Law  Commission’s  special 
rapporteurs  on  the  law  of  treaties.  Brierly,  in  his  first  draft  codification  of  the  law 
of  treaties,  defined  a  reservation  as  a  term  ‘limiting  or  varying’  the  effect  of  the 
treaty.6  Lauterpacht’s  draft,  like  that  of  Brierly,  defined  a  reservation  as  a  state¬ 
ment  ‘limiting  or  otherwise  varying  the  obligations  of  any  article  or  articles  of  the 
treaty’.7  Fitzmaurice’s  definition  of  a  reservation  in  his  first  report  on  the  law  of 
treaties  went  further  and  provided  explicitly  that  the  term  ‘reservation’8 
does  not  include  mere  statements  as  to  how  the  State  concerned  proposes  to  implement 

issuing  the  declaration  and  the  other  parties  or  prospective  parties  than  would  result  were  the 
declaration  not  made’:  Hyde,  International  Laze,  Chiefly  as  Interpreted  and  Applied  by  the  United 
States,  vol.  2  (2nd  edn.,  1945),  p.  1436. 

1  Reservations  to  Treaties  (1919),  p.  79. 

2  Les  reserves  dans  les  traites  internationaux  (1958),  p.  13. 

3  Harvard  Research  in  International  Law,  Law  of  Treaties,  American  Journal  of  International 
Law,  29  (1935),  Supplement  No.  4,  p.  860. 

4  Triska  and  Slusser,  The  Theory,  Laic  and  Policy  of  Soviet  Treaties  (1962),  p.  82. 

5  Droit  International  Public,  vol.  1  (1970),  p.  120;  see  also  Shatsky,  ‘La  portae  des  reserves  dans 
le  droit  international’,  Revue  de  droit  international  et  de  legislation  comparee,  3rd  series,  14  (1938) 
p.  216  at  pp.  216-17. 

6  Yearbook  of  the  International  Laze  Commission,  1950,  vol.  2,  p.  238,  Article  10. 

7  Ibid.,  1953,  vol.  2,  p.  124. 

8  Ibid.,  1956,  vol.  2,  p.  no,  Article  13.  He  later  noted,  when  commenting  on  the  draft  articles 
concerning  the  legal  effect  to  be  given  to  reservations  (ibid.,  p.  126):  ‘By  definition  .  .  .  mere 
explanatory  declarations  or  statements  of  intention  (and  within  limits  of  interpretation)  are  not 
regarded  as  reservations,  and  are  permissible.’ 
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the  tieaty,  01  declarations  of  understanding  and  interpretation,  unless  these  imply  a 
variation  of  the  substantive  terms  or  effect  of  the  treaty. 

This  approach  was  followed  by  Sir  Humphrey  Waldock.  In  his  initial  report 
to  the  International  Law  Commission  he  noted  in  the  paragraph  defining  a 
reservation  that  An  explanatory  statement  or  statement  of  intention  or  of  under¬ 
standing  as  to  the  meaning  of  the  treaty  which  does  not  amount  to  a  variation  in 
the  legal  effect  of  the  treaty  does  not  amount  to  a  reservation’.1  The  sentence  was, 
however,  deleted  by  the  Drafting  Committee  on  the  ground  that  it  could  be 
dealt  with  in  the  commentary.  The  Special  Rapporteur  noted,  nevertheless,  that 
the  point  was  important,  ‘because  explanatory  statements  were  quite  often  made 
and  sometimes  constituted  a  concealed  reservation’.2  In  the  Sixth  Committee’s 
debates  on  the  International  Law  Commission’s  final  draft  the  delegate  of 
Hungary  stated  that  it  would  be  appropriate  to  include  within  the  definition  of  a 
reservation  statements  that  were  intended  to  interpret  or  to  clarify  provisions  of 
a  treaty.3  Such  statements  would  then  be  regulated  by  the  provisions  concerning 
the  legal  effect  of  reservations. 

The  Hungarian  delegation  reiterated  this  position  at  the  First  Session  of  the 
Vienna  Conference  on  the  Law  of  Treaties  and  submitted  an  amendment  to 
draft  Article  2(1)  (d)  that  would  have  included  within  the  scope  of  the  definition 
of  ‘reservation’  statements  purporting  to  interpret  a  treaty.4  Speaking  to  that 
amendment  the  Hungarian  representative  noted  that  under  the  present  wording 
it  would  not  always  be  clear  whether  declarations  as  to  interpretation  were 
covered  by  the  definition.5  The  Hungarian  proposal  received  support  from  a 
number  of  States,  but  opposition  was  also  expressed.  The  representative  of 
Sweden  noted  that  ‘an  interpretative  statement  which  did  not  purport  to  vary 
obligations  under  a  treaty  was  not  a  reservation’,6  and  the  representative  of  the 
United  States  considered  that  if  the  wording  of  the  paragraph  was  to  be  expan¬ 
ded  to  include  interpretative  declarations  it  would  be  necessary  to  introduce 
other  terms,  such  as  ‘understandings’.7  Sir  Humphrey  Waldock,  who  attended 
the  Conference  as  Expert  Consultant,  pointed  out  that  the  International  Law 
Commission  had  considered  the  case  of  ‘interpretative  declarations’  but  had 
concluded  that  reservations  should  be  limited  to  those  declarations  that  pur¬ 
ported  to  exclude  or  to  vary.  He  suggested  that  ‘the  Conference  should  be  very 
cautious  about  the  application  of  the  term  “reservations”  to  declarations  as  to 
interpretation  in  general’.8 

When  introducing  a  consequential  amendment  to  Article  199  Mr.  Ustor,  the 


1  Ibid.,  1962,  vol.  2,  pp.  31-2. 

2  Ibid.,  1962,  vol.  x,  662nd  Meeting,  para.  70. 

3  General  Assembly  Official  Records,  22nd  Session,  Sixth  Committee,  978th  Meeting,  para.  2. 

4  A/CONF.  39/C.  i/L.  23. 

3  United  Nations  Conference  on  the  Law  of  Treaties,  Official  Records,  First  Session  (1968),  4th 
Meeting  of  the  Committee  of  the  Whole,  para.  25. 

6  Ibid.,  5th  Meeting  of  the  Committee  of  the  Whole,  para.  102. 

7  Ibid.,  para.  116. 

8  Ibid.,  6th  Meeting  of  the  Committee  of  the  Whole,  para.  29. 

9  Article  19  dealt  with  the  legal  effect  of  reservations. 
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Hungarian  delegate,  pointed  out  that  though  he  fully  agreed  that  a  reservation 
was  a  statement  that  purported  to  exclude  or  to  vary  the  legal  effect  of  certain 
provisions  of  a  treaty,  he  did  not  think  that  this  was  sufficient:  ‘an  interpretative 
declaration  might  be  regarded  by  one  State  as  rendering  the  true  meaning  of  a 
treaty  and  by  another  as  distorting  that  meaning’.1  However,  Sir  Humphrey 
Waldock  still  opposed  the  amendment.  In  his  view,  ‘In  practice,  a  State  making 
an  interpretative  declaration  did  so  because  it  did  not  want  to  become  enmeshed 
in  the  network  of  the  law  on  reservations’,  and  he  warned  the  Drafting  Com¬ 
mittee  that  it  should  not  ‘regard  the  assimilation  of  interpretative  declarations  to 
reservations  as  an  easy  matter’.2  In  the  result  the  Drafting  Committee  rejected 
the  Hungarian  amendments  to  Articles  2  (1)  (d)  and  19,  and  no  reference  is  made 
to  interpretative  declarations  in  the  definition  of  a  reservation  in  the  Convention. 

The  difference  between  the  approach  taken  by  the  International  Law  Com¬ 
mission  and  that  proposed  by  Mr.  Ustor  is  that  the  former  considered  that  all 
declarations  could  be  tested  by  reference  to  whether  they  purported  ‘to  exclude 
or  to  modify’  the  terms  of  the  treaty,  whereas  the  latter  considered  that  whether 
or  not  an  interpretative  declaration  purported  to  exclude  or  to  modify  the  terms 
of  the  treaty  could  only  be  known  once  the  treaty  was  formally  interpreted. 
Hence,  in  his  view,  it  was  better  to  provide  in  advance  that  the  rules  relating  to 
the  consequences  of  acceptance  of  and  objection  to  reservations  would  apply  to 
interpretative  declarations.  However,  as  will  be  shown,  it  is  doubtful  whether 
the  application  of  the  rules  relating  to  reservations  would  produce  a  satisfactory 
result  in  the  case  of  interpretative  declarations. 


The  effect  of  interpretative  declarations  in  practice 

The  issue,  then,  is  whether  an  interpretative  declaration,  which  by  virtue  of 
Article  2(1)  (d)  of  the  Vienna  Convention  is  not  a  ‘reservation’,  has  any  legal 
significance.3  Should  other  parties  to  the  treaty,  faced  with  an  interpretative 
declaration  attached  to  an  instrument  of  ratification  or  accession,  ignore  it,  or 
accept  or  reject  it,  depending  upon  whether  they  agree  or  disagree  with  it  ?  What 
is  the  consequence  of  any  of  these  actions  ? 

The  views  of  writers  have  not  been  consistent  on  this  point.  For  those  who 
assimilate  interpretative  declarations  to  reservations  there  is  little  difficulty;  the 
legal  consequences  for  both  are  identical.4  But  even  writers  who  have  distin¬ 
guished  the  two  have  ascribed  the  same  consequences  to  them.  Hence  Francis 

1  United  Nations  Conference  on  the  Law  of  Treaties,  Official  Records,  loc.  cit.  (above,  p.  157  n.  5), 
25th  Meeting  of  the  Committee  of  the  Whole,  para.  53. 

2  Ibid.,  para.  56. 

3  Oppenheim,  International  Law,  vol.  1  (8th  edn.  by  H.  Lauterpacht,  1955),  at  p.  872,  notes 
that  declarations  of  this  kind  ‘hardly  comprise  transactions  out  of  which  follow  rights  and  duties 
of  other  States’.  Sinclair,  The  Vienna  Convention  on  the  Law  of  Treaties  (1973),  at  p.  44,  distin¬ 
guishes  between  declarations  with  political  intent,  declarations  with  an  interpretative  function 
and  reservations  stricto  sensu. 

4  Miller,  op.  cit.  (above,  p.  15611.  1),  at  p.  76:  ‘.  .  .  the  declaration,  whether  in  the  nature  of  an 
explanation,  an  understanding,  an  interpretation,  or  reservation  of  any  kind,  must  be  agreed  to  by 
the  other  Party  to  the  treaty.’  Miller  later  goes  on  to  say  that  apart  from  procedure  the  principles 
applicable  to  bilateral  treaties  apply  to  multilateral  treaties  (at  p.  90). 
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Wilcox:1  whether  the  declaration  be  in  the  nature  of  an  understanding,  an 
explanation,  an  interpretation  or  a  reservation  of  any  kind,  it  must  be  accepted  by 
the  other  contracting  parties.’  On  the  other  hand,  proponents  of  the  view  that 
there  is  a  distinction  between  interpretative  declarations  and  reservations  have 
sought  to  show  that  it  is  in  the  legal  effect  of  these  declarations  that  the  dis¬ 
tinction  is  of  significance.  Sir  Gerald  Fitzmaurice,  in  the  statement  quoted 
above,2  noted  that  interpretative  declarations  would  be  permissible  in  circum¬ 
stances  where  reservations  would  be  impermissible  or  at  least  subject  to  restraint. 
Sir  Humphrey  Waldock,  at  the  Vienna  Conference  on  the  Law  of  Treaties, 
referred  to  the  fact  that  States  have  made  declarations  in  respect  of  Article  1  of 
the  Geneva  Convention  on  the  Continental  Shelf,  a  provision  to  which  no 
reservation  is  permitted,3  indicating  that  the  reason  such  declarations  are  made 
is  to  avoid  the  consequences  of  the  law  governing  reservations. 

State  practice  on  the  point  is  varied.  Examples  can  be  found  of  interpretative 
declarations  that  have  evoked  no  comment  from  other  parties  to  the  treaty. 
Examples  can  also  be  found  of  interpretative  declarations  that  have  been  objected 
to  by  contracting  parties.  On  ratification  of  the  Convention  relating  to  the  Status 
of  Refugees,  1951,  the  Netherlands  declared  that  ‘it  did  not  regard  the  Amboinese 
who  were  transported  to  the  Netherlands  after  27  December  1949  ...  as  eligible 
for  the  status  of  refugees  as  defined  in  Article  1  of  the  Convention’.4  No  other 
State  apparently  made  any  comment  about  this  declaration;  thus,  it  has  been 
neither  accepted  specifically  nor  objected  to  specifically.  When  ratifying  the 
Vienna  Convention  on  the  Law  of  Treaties  Syria  attached  a  declaration  to  the 
effect  that  it  interpreted  ‘the  threat  or  use  of  force’  in  Article  52  as  extending  to 
‘the  employment  of  economic,  political,  military  and  psychological  coercion  and 
to  the  types  of  coercion  constraining  a  State  to  conclude  a  treaty  against  its 
wishes  or  its  interests’.5  The  United  Kingdom,  however,  saw  fit  to  object  to  that 
interpretation,  noting  in  its  declaration  upon  ratification  that  it6 

did  not  accept  that  the  interpretation  of  Article  52  put  forward  by  the  Government  of 
Syria  correctly  reflects  the  conclusions  reached  at  the  Conference  of  Vienna  on  the 
subject  of  coercion;  the  Conference  dealt  with  this  matter  by  adopting  a  Declaration  on 
this  subject  which  forms  part  of  the  Final  Act. 

Furthermore,  the  practice  of  depositaries  for  multilateral  treaties  has  not  been 

1  The  Ratification  of  International  Conventions  (1935),  p.  55.  Wilcox  refers  to  Scheidtman,  Der 
Vorbehalt  beitn  Abschlufi  Volkerrechtlicher  Vertrage  (1934),  in  support  of  this  view.  See  also  Owen, 
‘Reservations  to  Multilateral  Treaties’,  Yale  Law  Journal,  38  (1929),  p.  1087,  who  concludes  that 
there  is  no  distinction  between  interpretative  declarations  and  reservations  because  the  conse¬ 
quences  for  each  are  the  same;  Malkin,  ‘Reservations  to  Multilateral  Treaties’,  this  Year  Book,  7 
(1926),  p.  141,  at  p.  149,  who  suggests  that  declarations  that  do  not  amount  to  reservations  may 
require  acceptance  by  the  other  parties  to  the  treaty. 

2  See  text  at  p.  156  n.  8,  above. 

3  Above,  p.  158  n.  2.  Article  12  of  the  Convention  on  the  Continental  Shelf,  1958,  provides 
that  States  can  make  reservations  other  than  to  Articles  1  to  3  of  the  Convention. 

4  Multilateral  Treaties,  etc.,  loc.  cit.  (above,  p.  155  n.  3),  at  p.  121.  This  statement  was  charac¬ 
terized  by  the  Netherlands  as  an  ‘interpretative  declaration’. 

5  Ibid.,  at  p.  534.  The  Syrian  government  at  the  same  time  made  other  statements  that  would 
constitute  ‘true’  reservations  to  the  Convention. 

6  Ibid.,  p.  535.  See  Sinclair,  op.  cit.  (above,  p.  158  n.  3),  at  pp.  46-7. 
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uniform.  The  United  States,  when  acting  as  depositary,  has  always  taken  it  upon 
itself  to  determine  whether  the  declaration  attached  to  the  ratification  affects  ‘the 
scope  or  terms  of  the  treaty,  so  far  as  substantive  operation  is  concerned’.1  If  it 
does  not,  then  the  ratification  is  accepted  for  deposit  and  the  text  of  the  declara¬ 
tion  is  sent  to  other  contracting  parties  for  their  information.  If  the  declaration 
does  affect  the  scope  of  the  treaty,  then  the  deposit  of  the  ratification  is  withheld 
until  the  views  of  other  contracting  States  are  ascertained.2  The  Secretary- 
General  of  the  United  Nations,  on  the  other  hand,  makes  no  determination  of 
the  status  of  declarations  attached  to  instruments  of  ratification,  unless  expressly 
required  to  do  so  by  the  terms  of  the  treaty.  He  simply  communicates  the  text  of 
the  declaration  to  ‘all  interested  States’  and  lets  them  draw  their  own  conclusions.3 
As  far  as  it  can  be  ascertained,  the  practice  of  other  depositaries  of  multilateral 
treaties  varies.  Some,  like  the  Netherlands,4  accept  the  characterization  of  the 
depositing  State  of  its  own  declaration;  others,  like  the  Pan  American  Union, 
have  adopted  the  same  approach  as  the  United  States.4  In  the  case  of  the  con¬ 
stitution  of  an  international  organization,  the  United  Kingdom  has  referred  the 
matter  to  the  governing  body  of  the  organization.5 

The  effect  of  interpretative  declarations  in  principle 

There  is,  then,  no  clear  view  or  practice  concerning  the  effect  of  interpretative 
declarations  or  other  kinds  of  declarations  or  understandings  not  amounting  to 
reservations.  How  should  the  matter  be  resolved  in  principle?  In  the  case  of 
interpretative  declarations  two  situations  have  to  be  considered.  The  first  is 
where  a  State  attaches  to  its  instrument  of  acceptance  a  statement  that  simply 
purports  to  offer  an  interpretation  of  the  treaty,  or  part  of  it.  This  may  be  called  a 
‘mere  interpretative  declaration’.6  The  second  situation  is  where  a  State  makes  its 
ratification  of  or  accession  to  a  treaty  subject  to,  or  on  condition  of,  a  particular 
interpretation  of  the  whole  or  part  of  the  treaty.  This  may  be  called  a  ‘qualified 
interpretative  declaration’.  In  the  first  situation  the  State  has  simply  indicated 
its  view  of  the  interpretation  of  the  treaty,  which  may  or  may  not  be  the  one  that 
will  be  accepted  in  any  arbitral  or  judicial  proceedings.  In  offering  this  inter¬ 
pretation  the  State  has  not  ruled  out  subsequent  interpretative  proceedings  nor 
has  it  ruled  out  the  possibility  that  its  interpretation  will  be  rejected.  Provided, 
therefore,  that  the  State  making  the  reservation  still  contemplates  an  ultimate 
official  interpretation  that  could  be  at  variance  with  its  own  view,  there  is  no 
reason  for  treating  the  interpretative  declaration  in  the  same  way  as  an  attempt  to 
modify  or  to  vary  the  treaty.  The  ‘mere  interpretative  declaration’  serves  notice 

1  Whiteman,  Digest  of  International  Law,  vol.  14  (1970),  at  p.  188. 

Depositary  Practice  in  Relation  to  Reservations,  Report  of  the  Secretary-General,  A/5687, 
Yearbook  of  the  International  Laic  Commission,  1965,  vol.  2,  p.  74  at  p.  92. 

3  Ibid.,  pp.  99-103.  The  events  leading  to  the  adoption  by  the  Secretary-General  of  this 
practice  are  discussed  below,  pp.  163-4. 

4  Ibid.,  p.  86. 

5  Ibid.  The  practice  of  States  is  difficult  to  ascertain  because  of  the  obscurity  of  the  answers 
given  to  the  Secretary-General  in  his  survey  of  depositary  practice. 

They  are  referred  to  as  mere  declaratory  statements’  by  Detter,  Essays  on  the  Law  of  Treaties 
(1967),  pp.  51-2. 
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of  the  position  to  be  taken  by  the  declaring  State1  and  may  herald  a  potential 
dispute  between  that  State  and  other  contracting  parties.2 

That  a  distinction  should  be  maintained  between  the  effect  of  a  ‘true’  reser¬ 
vation  and  the  effect  of  a  ‘mere’  interpretative  declaration  can  be  seen  when  the 
consequences  of  the  resolution  of  the  dispute  caused  by  the  lodging  of  an  inter¬ 
pretative  declaration  are  considered.  If  a  reservation  is  objected  to  by  another 
State  the  result  is  that  the  treaty  provision  is  not  in  force  as  between  the  reserv¬ 
ing  and  objecting  States  to  the  extent  of  the  reservation.3  Thus,  if  a  ‘mere 
interpretative  declaration’  were  to  be  assimilated  to  a  reservation,  once  an  inter¬ 
pretative  tribunal  had  found  against  the  declarant  the  statement  of  interpretation 
would  purport  ‘to  exclude  or  to  modify’  the  terms  of  the  treaty,  with  the  result 
that  to  the  extent  of  the  interpretation  the  treaty  would  not  be  in  force  as  between 
the  maker  of  the  declaration  and  objecting  States.  However,  if  an  interpretative 
declaration  is  not  treated  as  having  the  same  effect  as  a  reservation,  rejection  of 
the  interpretation  by  a  tribunal  would  simply  mean  that  the  declarant  State 
could  not  maintain  that  interpretation  without  being  in  breach  of  its  obligations 
under  the  treaty.  Clearly  the  latter  is  the  more  appropriate  result. 

If,  on  the  other  hand,  the  declaring  State  wishes  to  assert  its  interpretation 
regardless  of  what  a  subsequent  tribunal  might  conclude,  that  is,  the  State  when 
making  the  declaration  has  ruled  out  the  possibility  of  a  subsequent  inconsistent 
interpretation  of  the  treaty,  a  different  result  should  follow.  This  is  a  ‘qualified 
interpretative  declaration’.  The  State  is  making  its  acceptance  of  the  treaty 
subject  to  or  conditional  upon  acquiescence  in  its  interpretation.4  Such  a  declara¬ 
tion  differs  from  a  ‘mere  interpretative  declaration’,  and  should  be  treated  as  a 
‘reservation’.  Since  the  declaring  State  is  maintaining  its  interpretation  regard¬ 
less  of  the  true  interpretation  of  the  treaty,  it  is  purporting  to  exclude  or  to 
modify  the  terms  of  the  treaty.  Thus,  the  consequences  attaching  to  the  making  of 
reservations  should  apply  to  such  a  declaration. 

The  distinction  between  ‘mere  interpretative  declarations'  and  reservations 

It  is  important,  therefore,  to  determine  at  the  outset  whether  a  declaration 
purporting  to  interpret  a  treaty  is  a  ‘mere  interpretative  declaration’  or  is  in 
substance  a  reservation.  In  doing  so  two  questions  must  be  asked.  First,  does  the 
declaration  on  its  face  purport  to  interpret  only  or  does  it  purport  to  limit  or  to 
modify  the  terms  of  the  treaty?  This  must  be  tested  objectively  from  the  actual 

1  Fitzmaurice,  ‘The  Law  and  Procedure  of  the  International  Court  of  Justice,  1951-54’,  this 
Year  Book,  32  (1955-6),  p.  203  at  p.  273;  Chiu,  ‘Reservations  and  Declarations  Short  of  Reser¬ 
vations  to  Treaties’,  Journal  of  Social  Science  (Taiwan),  15  (1965),  p.  1  at  p.  30. 

2  Bowett,  ‘Reservations  to  Non-Restricted  Multilateral  Treaties’,  this  Year  Book,  48  (1976-7), 
p.  67  at  p.  69. 

3  Article  21  (3)  of  the  Vienna  Convention  on  the  Law  of  Treaties.  See  also  Judgment  of  the  ad 
hoc  Court  of  Arbitration  on  the  Delimitation  of  the  Continental  Shelf  ( United  Kingdom  v.  France), 
30  June  1977,  para.  61. 

4  Some  definitions  of  the  term  ‘reservation’  have  included  as  an  integral  element  that  the 
State  making  the  reservation  is  making  its  acceptance  of  the  treaty  conditional  upon  approval  by 
other  States  of  the  reservation;  see  Article  13,  Harvard  Research  in  International  Law,  Law  of 
Treaties,  loc.  cit.  (above,  p.  156  n.  3). 
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wording  used  by  the  declaring  State.1  Secondly,  has  the  declarant  purported  to 
make  its  acceptance  of  the  treaty  subject  to  acquiescence  in  the  interpretation? 
This  may  be  evident  from  the  words  used  in  the  declaration  but  may  also  be 
ascertained  subjectively  from  the  answer  of  the  declarant  to  a  specific  enquiry 
about  his  intention. 

A  question  of  the  former  kind  was  before  the  Court  of  Arbitration  established 
by  the  United  Kingdom  and  France  to  settle  the  delimitation  of  the  continental 
shelf  in  the  English  Channel.2  The  Court  had  to  decide  whether  Article  6  of  the 
Geneva  Convention  on  the  Continental  Shelf,  1958,  was  the  applicable  law.  On 
becoming  a  party  to  that  Convention  France  had  made  a  declaration  in  respect  of 
( inter  alia)  Article  6.  Part  of  the  French  declaration  was  to  the  effect  that  in  the 
absence  of ‘un  accord  expres’,  it  would  not  accept  the  invocation  against  her  of  a 
boundary  determined  by  application  of  the  principle  of  equidistance  in  areas 
where  she  deemed  special  circumstances  to  be  present.  Certain  areas  were 
specified  including  one  at  issue  before  the  tribunal.3  The  United  Kingdom  had 
objected  to  this  declaration  at  the  time  it  was  made,  and  before  the  tribunal 
argued  that,  since  Article  6  itself  provided  that  the  equidistance  principle  did  not 
apply  where  special  circumstances  are  present,  the  French  declaration  was  not  a 
true  reservation  but  merely  an  interpretation  of  that  article.4 

However,  the  Court  did  not  accept  the  United  Kingdom’s  contention.  Though 
the  reservation  did  contain  an  element  of  interpretation,  ‘it  also  appears  to 
constitute  a  specific  condition  imposed  by  the  French  Republic  on  its  acceptance 
of  the  delimitation  regime  provided  for  in  Article  6’. 5  The  Court  pointed  out 
that  in  order  to  constitute  a  reservation  it  was  not  necessary  to  show  that  the 
statement  in  question  modifies  the  actual  terms  of  the  treaty ;  it  is  sufficient  to 
show  that  it  purports  to  modify  ‘the  legal  effects  of  certain  provisions  in  their 
application  to  the  reserving  State’.6  The  task  of  the  Court  therefore  was  to 
determine  objectively  the  meaning  of  the  words  used  in  the  French  reservation 

1  The  mere  characterization  of  a  declaration  as  a  reservation  will  not  turn  it  into  one  if  accord¬ 
ing  to  its  wording  it  does  not  purport  to  exclude  or  to  modify  the  terms  of  the  treaty.  An  example 
may  be  found  in  Canada’s  acceptance  of  the  Convention  on  the  Status  of  Refugees,  1951,  which 
included  a  statement  headed  ‘Reservations  to  Articles  23  and  24’.  However,  the  statement  was  as 
follows:  ‘Canada  interprets  the  phrase  “lawfully  staying”  as  referring  only  to  refugees  admitted 
for  permanent  residence :  refugees  admitted  for  temporary  residence  will  be  accorded  the  same 
treatment  with  respect  to  the  matters  dealt  with  in  Articles  23  and  24  as  is  accorded  visitors 
generally.’  On  its  wording  this  is  merely  an  interpretation  of  the  treaty  and  the  statement  in  no 
way  indicates  that  Canada  has  made  its  acceptance  of  the  treaty  conditional  upon  other  parties 
acquiescing  in  this  interpretation. 

2  Judgment  of  the  ad  hoc  Court  of  Arbitration  on  the  Delimitation  of  the  Continental  Shelf 
( United  Kingdom  v.  France),  30  June  1977. 

3  Ibid->  Para-  33-  4  Ibid.,  para  54- 

5  Ibid.,  para.  55.  The  French  declaration  might  be  compared  with  that  made  by  Venezuela  on 
signing  the  Convention  which  simply  declared  that  ‘special  circumstances’  existed  in  the  Gulf  of 
Paria:  Multilateral  Treaties,  etc.,  loc.  cit.  (above,  p.  155  n.  3),  at  p.  519. 

6  Judgment  of  the  ad  hoc  Court  of  Arbitration,  loc.  cit.  (above,  n.  2),  para.  55  (original 
emphasis).  In  a  separate  opinion  one  of  the  judges,  Mr.  Herbert  Briggs,  reached  a  different 
conclusion.  He  considered  (ibid.,  p.  235)  that  the  reservation  could  not  eliminate  the  application 
of  the  terms  of  Article  6,  because  it  was  in  fact  invoking  the  terms  of  that  article.  In  effect  he 
treated  the  declaration  as  an  ‘interpretative  declaration’  which  had  not  been  accepted  by  the 
United  Kingdom. 
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and  to  see  whether  those  words  amounted  to  a  modification  or  exclusion  of  the 
legal  effect  of  the  Convention.  In  that  case  the  Court  concluded  that  the  words 
used  did  have  such  an  effect,  and  though  on  the  facts  this  result  may  be  debated, 
the  method  by  which  it  was  reached  is,  it  is  submitted  with  respect,  correct. 

The  second  question  referred  to  above,  that  is,  has  the  declarant  purported  to 
make  its  acceptance  of  the  treaty  subject  to  acquiescence  in  its  own  interpreta¬ 
tion,  became  significant  in  the  events  surrounding  India’s  acceptance  of  the 
Convention  establishing  the  Intergovernmental  Maritime  Consultative  Organiza¬ 
tion  (I.M.C.O.).  On  depositing  its  instrument  of  ratification  the  Government  of 
India  had  said  that  it  approved  the  Convention  ‘subject  to  the  following  con¬ 
ditions’.1  The  only  ‘condition’  was  in  the  form  of  a  declaration  to  the  effect  that 
measures  adopted  by  India  in  the  past  or  those  that  might  be  adopted  in  the 
future  to  encourage  and  assist  national  shipping  and  shipping  industries  ‘are 
consistent  with  the  purposes’  of  I.M.C.O.  The  Secretary-General  notified 
I.M.C.O.  of  the  instrument  of  ratification,  suggesting  that  in  view  of  the  con¬ 
dition  which  was  ‘in  the  nature  of  a  reservation’  the  matter  should  be  put  before 
the  I.M.C.O.  Assembly.2  The  Assembly  resolved  to  have  the  declaration  circu¬ 
lated  to  all  I.M.C.O.  members,  but  until  the  matter  had  been  decided  India  was 
to  participate  in  I.M.C.O.  without  vote.3  Both  France  and  the  Federal  Republic 
of  Germany  lodged  objections  to  the  Indian  statement,  France  on  the  ground 
that  India  was  asserting  a  unilateral  right  to  interpret  the  Convention,  Germany 
on  the  ground  that  India  might  in  the  future  take  measures  that  would  be  con¬ 
trary  to  the  Convention.4 

India  objected  to  the  action  taken  by  the  United  Nations  Secretary-General 
and  asked  that  the  matter  be  placed  on  the  agenda  of  the  General  Assembly  at  its 
Fourteenth  Session.5  The  ensuing  Sixth  Committee  debate  ranged  over  many 
aspects  of  reservations  to  treaties  and  of  the  relationship  of  I.M.C.O.  as  a 
specialized  agency  to  the  United  Nations.6  A  critical  issue,  and  the  one  that 
turned  out  to  be  decisive,  was  whether  India’s  declaration  was  a  reservation  or 
was  a  mere  interpretative  declaration.  In  his  opening  address  to  the  Sixth  Com¬ 
mittee  the  Indian  representative  stated  that  the  declaration  was  not  a  reservation 
at  all,  but  rather  a  ‘declaration  of  policy’.7  The  French  delegate  pointed  out8  that 

1  A/423  s,  Report  of  the  Secretary-General,  Annex  I. 

2  A/4235,  para.  6. 

3  Resolution  5  (I),  12  January  1959. 

4  A/4235,  Annex  II  (France);  ibid.,  Annex  IV  (Germany).  The  United  States  had  notified  the 
Secretary-General  (ibid.,  Annex  III)  that  it  did  not  regard  India’s  statement  as  constituting  a 
reservation,  since  measures  to  encourage  national  shipping  were  not  contrary  to  the  I.M.C.O. 
Convention.  Hence  India  was  not  purporting  to  disregard  the  terms  of  the  Convention. 

5  A/4188.  India’s  objection  was  that  the  Secretary-General  of  the  United  Nations,  as  deposi¬ 
tary  for  the  I.M.C.O.  Convention,  had  formed  a  judgment  about  the  nature  of  India’s  declaration 
which  indicated  an  adherence  to  the  unanimity  principle  concerning  the  effect  of  reservations.  In 
India’s  view  the  Secretary-General  should  simply  have  accepted  the  Indian  instrument  of 
ratification  and  let  the  other  contracting  States  draw  their  own  conclusions  about  the  consequences 
of  the  attached  declaration. 

6  Schachter,  ‘The  Question  of  Treaty  Reservations  at  the  1959  General  Assembly’,  American 
Journal  of  International  Law,  54  (i960),  p.  372. 

7  Getieral  Assembly  Official  Records,  14th  Session,  Sixth  Committee,  614th  Meeting,  para.  28 

8  Ibid.,  6 1 8th  Meeting,  paras.  2-14. 
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according  to  the  text  of  the  declaration  India’s  acceptance  of  the  Convention  was 
‘subject  to  conditions’,  and  the  plain  meaning  of  the  words  was  to  effect  a 
‘limitation  of  the  stipulated  obligations’  under  the  treaty.  The  French  Govern¬ 
ment  could  not  accept  that  any  measures  that  might  be  adopted  by  India  in  the 
future  to  encourage  national  shipping  would  necessarily  be  consistent  with  the 
I.M.C.O.  Convention.  However,  in  the  light  of  the  Indian  statement  that  this 
was  simply  a  declaration  of  policy  the  French  representative  stated  that  his 
Government  would  have  to  review  its  position. 

The  question  of  whether  the  Indian  statement  that  the  declaration  was  one  of 
policy  only,  and  not  a  reservation,  was  to  be  regarded  as  determinative  of  the 
issue  caused  some  difference  of  opinion.  The  Legal  Counsel  to  the  United 
Nations,  Mr.  Stavropoulos,  stated:1 

In  the  history  of  United  Nations  depositary  practice  there  was  no  precedent  for  the 
Indian  representative’s  contention  that  the  Government  stating  a  condition  had  a  uni¬ 
lateral  right  to  determine  whether  or  not  that  condition  constituted  a  reservation. 

Nevertheless,  the  representatives  of  a  number  of  countries  appeared  to  regard 
the  Indian  statement  as  conclusive,2  and  the  resolution  eventually  adopted  by  the 
General  Assembly3  noted  the  Indian  statement  that  the  declaration  was  one  of 
policy  and  did  not  constitute  a  reservation,  and  expressed  the  hope  that  in  the 
light  of  that  statement  ‘an  appropriate  solution  may  be  reached  in  the  Inter¬ 
governmental  Maritime  Consultative  Organization  ...  to  regularize  the  position 
of  India’.4 5  The  I.M.C.O.  Council  subsequently  took  note  of  the  Indian  state¬ 
ment  that  the  declaration  was  one  of  policy  only,  adding  that  in  the  light  of  this 
the  declaration  attached  to  India’s  acceptance  of  the  I.M.C.O.  Convention  had 
‘no  legal  effect  with  regard  to  the  interpretation  of  the  Convention’.3  India  was 
accordingly  considered  to  be  a  member  of  the  Organization.6 

On  its  own,  and  without  reference  to  the  subsequent  statement  by  India  that 
the  declaration  was  one  of  policy  only,  the  declaration  attached  to  India’s 
instrument  of  acceptance  of  the  I.M.C.O.  Convention  must  be  regarded  as  a 
reservation.  Not  only  did  it  offer  an  interpretation  of  the  Convention  but  it 

1  General  Assembly  Official  Records,  14th  Session,  Sixth  Committee,  616th  Meeting,  para.  12. 

2  See  ibid.,  618th  Meeting,  para.  24  (Pakistan);  ibid.,  619th  Meeting,  para.  17  (Poland). 

3  General  Assembly  Resolution  1452A  (XIV),  7  December  1959.  France,  after  reflection, 
completely  altered  its  attitude  to  the  Indian  declaration  and  became  a  co-sponsor  of  the  resolution.' 

4  Ibid.,  para.  2.  In  part  B  of  Resolution  1452  (XIV),  the  General  Assembly  requested  the 
Secretary-General  to  receive  instruments  containing  reservations  in  respect  of  all  treaties  for 
which  he  is  depositary,  which  do  not  contain  provisions  to  the  contrary,  and  to  communicate 
with  other  contracting  States,  leaving  it  to  them  to  determine  the  legal  consequences  of  the 
purported  reservation.  Previously  this  practice  had  applied  only  to  treaties  concluded  after  12 
January  1952;  see  General  Assembly  Resolution  598  (VI),  12  January  1952. 

5  Resolution  C.  1  (III),  1  March  i960.  The  Indian  representative  was  asked  to  repeat  to  the 
Council  his  Government’s  assurance  that  the  declaration  was  one  of  policy  only. 

6  Declarations  similar  to  that  made  by  India  have  also  been  made  by  Cambodia,  Cuba,  Ecuador, 
Iraq^  Malaysia  and  Sri  Lanka  on  becoming  party  to  the  I.M.C.O.  Convention.  In  some  instances 
the  State  concerned  has  added  that  the  declaration  is  one  of  policy  only;  in  other  instances  other 
contracting  States  have  sought  assurance  that  the  declarations  constitute  declarations  of  policy 
only.  In  further  instances  the  declaration  has  simply  been  ignored:  see  Multilateral  Treaties  etc 
loc.  cit.  (above,  p.  155  n.  3),  at  pp.  384-7. 
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stated  expressly  that  India’s  acceptance  was  ‘subject  to  the  condition’  of  that 
interpretation.  It  is  difficult  to  escape  the  conclusion  that  the  French  Govern¬ 
ment  was  correct ;  the  Indian  acceptance  was  conditional  upon  acquiescence  in  its 
interpretation  of  the  applicability  of  the  Convention  to  its  measures  to  promote 
national  shipping.  However,  in  the  light  of  India’s  subsequent  clarification  of  its 
intention,  the  declaration  had  to  be  regarded  as  a  ‘mere  interpretative  declara¬ 
tion’  only,  or,  as  the  Indian  representative  to  the  Sixth  Committee  put  it,  a 
‘declaration  of  policy’.  One  can  look  at  the  matter  in  two  ways.  Either  the 
subsequent  statement  by  the  Indian  government  served  to  clarify  an  earlier 
uncertain  meaning  of  the  declaration  attached  to  the  instrument  of  acceptance, 
or  the  subsequent  statement  of  India  that  the  declaration  was  one  of  policy  only, 
relied  upon  by  the  I.M.C.O.  Council  in  confirming  India’s  membership,  would 
estop  India  from  later  asserting  that  the  declaration  constituted  a  reservation.  In 
view  of  the  clear  wording  of  the  Indian  declaration  the  latter  explanation  appears 
to  be  the  correct  one.1 

This,  of  course,  places  substantial  importance  on  the  declaring  State’s  charac¬ 
terization  of  its  action,  something  with  which,  in  the  Sixth  Committee  debates, 
the  Legal  Counsel  to  the  United  Nations  appeared  to  disagree.  The  precise 
scope  of  the  power  of  the  declarant  to  determine  the  character  of  a  declaration 
should,  therefore,  be  considered.  As  mentioned  earlier,  the  first  question  when 
considering  an  interpretative  declaration  is  whether  on  its  terms  it  constitutes  a 
‘true’  reservation.  If  according  to  the  words  used  the  declaration  is  incapable  of 
constituting  a  reservation,  in  that  it  does  not  purport  to  modify  or  to  exclude  the 
terms  of  the  treaty,  then  it  cannot  be  turned  into  a  reservation  by  the  mere 
assertion  of  the  declarant  that  it  is  one.2  When  ratifying  the  I.M.C.O.  Con¬ 
vention,  the  Government  of  Cambodia  added  a  declaration  similar  to  that  of 
India,  the  third  paragraph  of  which  provided  :3 

The  Royal  Government  further  declares  that  its  acceptance  of  the  above-mentioned 
Convention  neither  has  nor  shall  have  the  effect  of  altering  or  modifying  in  any  way  the 
law  in  force  in  the  territory  of  Cambodia. 

When  asked  for  clarification,  the  Government  of  Cambodia  stated  that  the  first 
parts  of  its  declaration  were  matters  of  policy  only  but  that  the  third  paragraph 
was  a  reservation.3  The  United  Kingdom,  which  had  been  one  of  the  States 
seeking  clarification,  noted3  that  it  ‘did  not  share  the  view  of  the  Cambodian 
Government  that  the  third  paragraph  of  the  declaration  constitutes  a  reservation’, 
but  that  it  did  not  wish  to  object  to  Cambodia’s  acceptance  of  the  I.M.C.O. 
Convention  on  that  account.  Obviously  the  Cambodian  statement  could  not 
constitute  a  reservation;  as  a  matter  of  law  the  Convention,  dealing  with  obli¬ 
gations  of  the  parties  under  international  law,  could  not  alter  or  modify  the 
domestic  law  of  Cambodia.  Hence,  the  Cambodian  declaration  did  not  in  any 

1  Chiu,  loc.  cit.  (above,  p.  161  n.  1),  at  p.  38. 

2  This,  in  substance,  was  the  argument  of  the  United  Kingdom  in  the  Channel  Arbitration, 
concerning  the  French  reservation  to  Article  6  of  the  Convention  on  the  Continental  Shelf, 
Judgment  of  the  ad  hoc  Court  of  Arbitration,  loc.  cit.  (above,  p.  162  n.  2),  at  para.  54. 

3  Multilateral  Treaties,  etc.,  loc.  cit.  (above,  p.  155  n.  3),  at  p.  384. 
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way  exclude  or  modify  the  terms  of  the  Convention  and  Cambodia’s  subsequent 
assertion  that  the  declaration  was  a  reservation  could  not  turn  it  into  one.  To 
this  extent  the  position  taken  by  the  Legal  Counsel  to  the  United  Nations  in  the 
I.M.C.O.  debate  was  correct. 

On  the  other  hand,  once  it  has  been  concluded  that  a  declaration  is  a  reser¬ 
vation  it  is  open  to  the  declarant  to  withdraw  that  reservation  or  to  make  a  state¬ 
ment,  as  did  India,  that  would  estop  it  from  subsequently  asserting  the  declaration 
to  be  a  reservation.  Whether  the  subsequent  statement  has  the  effect  of  with¬ 
drawing  the  reservation  or  whether  it  will  give  rise  to  an  estoppel1  is  to  be  deter¬ 
mined  objectively  and  is  not  simply  a  matter  for  the  decision  of  the  declarant. 
Thus  the  Legal  Counsel  to  the  United  Nations  was  correct  when  he  stated  that 
the  declarant  has  no  ‘unilateral  right  to  determine  whether  or  not  the  condi¬ 
tion  constituted  a  reservation’.  However,  the  characterization  by  the  declaring 
State  of  its  declaration  as  one  of  policy  only,  and  not  constituting  a  reservation, 
invariably  will  prevent  the  initial  statement  from  taking  effect  as  a  reservation. 
In  practice,  therefore,  by  virtue  of  the  principle  of  estoppel  the  subsequent 
statement  of  the  declarant  will  be  decisive,  and  in  so  far  as  the  Legal  Counsel  to 
the  United  Nations  sought  to  deny  this  it  is  suggested  that  he  was  mistaken. 

The  effect  of 1  acceptance'  or  ‘ objection  by  other  parties 

If  a  ‘declaration’  or  ‘understanding’  is  found  to  be  a  ‘true’  reservation  then  the 
consequences  of  acceptance  or  objection  by  other  States  set  out  in  Articles  19-21 
of  the  Vienna  Convention  on  the  Law  of  Treaties  must  follow.  If  the  ‘declara¬ 
tion’  or  ‘understanding’  is  not  found  to  be  a  ‘true’  reservation,  what  is  the  effect 
of  acceptance  or  objection  by  other  States?  The  answer  depends  upon  the  status 
that  such  a  ‘declaration’  or  ‘understanding’  has.  Earlier  it  was  said  that  a  ‘mere 
interpretative  declaration’  simply  provides  an  advance  warning  of  a  position  to  be 
taken  in  proceedings  to  interpret  the  treaty.  If  another  party  accepts  that  inter¬ 
pretative  declaration,  is  it  precluded  from  denying  the  interpretation  at  a  later 
date?  Does  the  interpretation  form  part  of  the  treaty  relationship  between  the 
two  States? 

Some  guidance  may  be  drawn  from  the  decision  of  the  United  States  Court  of 
Appeals  concerning  the  United  States  ‘reservation’  to  the  1950  Niagara  River 
Treaty  with  Canada.2  There  the  Court  had  to  consider  a  ‘reservation’,  attached 
to  the  United  States’  ratification  of  the  treaty,  concerning  the  authority  of 

1  On  the  question  of  withdrawal  of  reservations  see  Article  22  of  the  Vienna  Convention  on 
the  Law  of  Treaties.  The  position  outlined  in  the  text  appears  to  be  the  one  currently  taken  by  the 
Office  of  Legal  Affairs  of  the  United  Nations  Secretariat.  In  a  memorandum  prepared  for  the 
Deputy  Director  of  the  Division  of  Human  Rights  the  Office  noted  that  where  the  Secretary- 
General  as  depositary  of  a  multilateral  convention  for  which  a  specific  procedure  is  provided  for 
reservations  receives  a  declaration  whose  nature  is  unclear  his  practice  is  to  seek  clarification. 
The  memorandum  then  goes  on:  ‘Assuming  a  doubt  remains  after  such  clarifications,  he  may 
seek  from  the  Government  an  additional  statement  to  the  effect  that  the  declaration  does  not 
purport  to  modify  the  application  of  the  treaty:  the  latter  statement  will  be  communicated  to  the 
other  States  concerned  together  with  the  first  one,  which  will  not  then  be  treated  as  a  reservation ’ : 
United  Nations  Juridical  Yearbook,  1975,  p.  206  (emphasis  added). 

2  Power  Authority  of  the  State  of  New  York  v.  Federal  Power  Commission,  247  F.  (2d)  538 
(1957)- 
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Congress  to  determine  the  use  and  redevelopment  of  the  water  made  available 
under  the  treaty  to  the  United  States.  The  ‘reservation’,  therefore,  concerned  a 
domestic  matter  within  the  United  States.  The  Canadian  Government  had, 
however,  ‘accepted’  this  reservation.  The  question  was  whether  the  effect  of  this 
acceptance  constituted  the  reservation  part  of  the  treaty  and  hence,  by  virtue 
of  Article  VI  of  the  United  States  Constitution,  part  of  the  domestic  law  of  the 
United  States.1  The  Court  concluded  that  the  purported  reservation  was  not  a 
‘true’  reservation  and  did  not,  therefore,  become  part  of  the  treaty.  The  Court 
noted  :2 

The  purported  reservation  .  .  .  makes  no  change  in  the  relationship  between  the  United 
States  and  Canada  under  the  treaty  and  has  nothing  at  all  to  do  with  the  rights  and 
obligations  of  either  party. 

It  concluded  that  the  ‘reservation’2 

was  merely  an  expression  of  domestic  policy  which  the  Senate  attached  to  its  consent. 
It  was  not  a  counter-offer  requiring  Canadian  acceptance  before  the  treaty  could 
become  effective.  That  Canada  did  ‘accept’  the  reservation  does  not  change  its  char¬ 
acter. 

The  dissenting  judge3  took  a  contrary  view;  he  considered  that  the  Senate,  and 
therefore  the  United  States,  had  conditioned  their  consent  to  the  treaty  upon  the 
reservation,  which  must  therefore  be  given  effect  as  part  of  the  treaty.4  The 
implication  of  the  majority  judgment  of  the  Court  of  Appeals  is  that  acceptance 
of  a  declaration  that  does  not  constitute  a  true  reservation  does  not  elevate  the 
relationship  between  the  declaring  and  accepting  parties  on  this  issue  to  that  of 
the  treaty.5  The  subject-matter  of  the  declaration  is  not  part  of  the  treaty6  and 
any  effect  that  the  declaration  might  have  would  be  independent  of  the  treaty. 

It  is  likely,  however,  that  a  declaring  State,  having  offered  its  interpretation  of 
the  treaty,  would  want  to  argue  that  States  expressly  accepting  that  interpreta¬ 
tion  would  be  unable  to  deny  it  at  a  later  date.  Indeed,  the  representative  of 
Israel,  Mr.  Rosenne,  speaking  in  the  Sixth  Committee  debate  on  India’s 
acceptance  of  the  I.M.C.O.  Convention,  saw  this  as  a  principal  purpose  of 
making  a  declaration.  He  noted  that  there  was7 

a  regrettable  tendency  to  make  improper  use  of  the  reservations  procedure  in  order  to 

1  The  issue  is  analysed  extensively  by  Henkin,  ‘The  Treaty  Makers  and  the  Law  Makers:  The 
Niagara  Reservation’,  Columbia  Law  Review,  56  (1956),  p.  1151,  and  by  Bishop,  ‘Reservations  to 
Treaties’,  Recueil  des  cours,  103  (1961-II),  p.  245  at  pp.  317-22. 

2  247  F.  (2d)  538,  at  p.  541. 

3  Ibid.,  p.  544. 

4  In  so  far  as  international  law  is  concerned,  the  position  taken  by  the  dissenting  judge,  with 
respect,  must  be  regarded  as  incorrect.  The  fact  that  the  United  States  conditioned  its  acceptance 
of  the  treaty  on  a  matter  that  was  not  capable  in  law  of  being  a  reservation  could  not  turn  it  into  a 
reservation.  The  position  is  similar  to  that  of  Cambodia  in  respect  of  the  I.M.C.O.  Convention, 
above,  p.  165. 

5  Though  the  matter  was  taken  on  appeal  to  the  United  States  Supreme  Court,  as  a  result  of 
new  legislation  it  became  moot:  355  U.S.  64  (1957). 

6  This  is  distinct  from  the  situation  in  the  Ambatielos  case,  I.C.J.  Reports,  1952,  p.  28,  where 
the  Court  held  that  an  interpretative  declaration  signed  by  both  parties  at  the  time  of  signing  the 
treaty,  and  acknowledged  by  both  in  their  instruments  of  ratification,  was  part  of  the  treaty. 

7  General  Assembly  Official  Records,  14th  Session,  Sixth  Committee,  621st  Meeting,  para.  26. 
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make  declarations  of  policy  and  to  consider  that,  in  the  absence  of  objections,  that 
policy  was  approved. 

The  Representative  of  the  United  Arab  Republic,  Mr.  El-Erian,  considered 
that  granting  approval  was  in  fact  just  what  the  General  Assembly  collectively 
had  done.  Speaking  after  the  vote  on  Resolution  1452  (XIV)  he  said  that  the 
resolution  expressed  the  view  that,1 

as  regards  the  legal  character  of  the  declaration  made  by  India  in  its  instrument  of 
acceptance,  it  constitutes  a  declaration  of  policy  which  was  not  incompatible  with  the 
purposes  of  the  IMCO  Convention. 

Similarly,  the  Representative  of  Peru,  who  opposed  the  resolution,  stated  that 
the  Sixth  Committee  had2 

accepted  the  validity  of  a  declaration  of  policy  with  regard  to  the  Convention  without 
recognising  that  declaration  as  a  reservation,  even  though  it  could  affect  the  force  and 
integrity  of  the  Convention. 

It  is  suggested,  however,  that  the  better  view  is  that  acceptance  of  an  interpre¬ 
tative  declaration  cannot  amount  to  a  modification  of  the  treaty  relations  between 
the  parties.  Any  legal  effect  to  be  ascribed  to  the  declaration  must  derive  from 
some  other  principle  of  law  and  not  from  assimilating  an  ‘accepted’  interpreta¬ 
tive  declaration  to  a  reservation. 

It  might,  therefore,  be  asked  whether  estoppel  operates  in  respect  of  inter¬ 
pretative  declarations.  Obviously  States  which  expressly  object  to  the  declara¬ 
tion  will  be  protected  from  any  argument  that  they  have  acquiesced  in  it.  But 
what  of  States  which  notify  their  acceptance,  or  those  which  simply  remain 
silent?  The  essentials  of  estoppel  are  that  there  must  be  a  clear  and  unambiguous 
representation  of  fact,  relied  upon  by  the  party  to  whom  it  is  made  to  that  party’s 
detriment,  or  to  the  benefit  of  the  maker  of  the  representation.3  Even  if  an 
‘acceptance’  of  another  State’s  interpretative  declaration  could  constitute  a  repre¬ 
sentation  of  fact,  that  is,  of  the  fact  that  the  accepting  State  does  not  dispute  the 
other’s  interpretation  of  the  treaty,4  the  requirement  of  detriment  to  the  party 
relying  on  the  representation  may  be  far  more  difficult  to  prove.  When  a  party  to 
a  multilateral  treaty  has  made  a  declaration  that  is  accepted  by  some  States  and 
objected  to  by  others,  and  in  respect  of  which  the  remaining  States  stay  silent, 
how  can  it  be  shown  that  the  declaring  State  acted  in  a  different  manner  towards 
the  States  that  accepted  the  declaration?  Yet  surely  this  must  be  shown  in  order 
to  prove  the  detriment  required  to  raise  an  estoppel. 

Declarations  accepted  by  other  parties  may  give  rise,  it  might  be  argued,  to  an 
‘ inter  se  agreement’  modifying  the  original  agreement  as  between  the  declaring 
and  accepting  States.  Such  agreements  are  contemplated  by  Article  37  of  the 

1  General  Assembly  Official  Records,  14th  Session,  Sixth  Committee,  623rd  Meeting,  para. 
9.  Emphasis  added. 

2  Ibid.,  622nd  Meeting,  para.  13. 

3  Bowett,  ‘Estoppel  before  International  Tribunals  and  its  Relation  to  Acquiescence’,  this 
Year  Book,  33  (1957),  p.  176. 

4  Such  a  representation  could  in  English  law  only  give  rise  to  equitable  estoppel,  as  it  is  in 
substance,  a  representation  concerning  future  conduct. 
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Vienna  Convention  on  the  Law  of  Treaties,  in  circumstances  where  the  agree¬ 
ment  is  not  prohibited  by  the  treaty,  is  not  ‘incompatible  with  the  effective 
execution  of  the  object  and  purpose  of  the  treaty  as  a  whole’,  and  does  not  inter¬ 
fere  with  enjoyment  by  other  parties  of  their  rights  under  the  treaty.  Yet  again 
there  are  difficulties  with  this  approach.  A  State  accepting  another  State’s  inter¬ 
pretative  declaration  may  well  argue  that  at  the  time  it  believed  this  to  be  the 
correct  interpretation  of  the  provision  in  question  and  that  it  was  not  intending 
thereby  to  create  a  special  regime  with  the  declaring  State.  If  a  tribunal  were  to 
find  against  that  interpretation,  the  accepting  State  should  be  entitled  to  follow 
the  correct  interpretation  in  its  relations  with  all  contracting  parties.  Thus,  the 
‘acceptance’  of  what  has  subsequently  turned  out  to  be  a  misconceived  interpre¬ 
tation  of  part  of  the  treaty  should  not  limit  the  rights  of  a  contracting  party. 

The  types  of  agreement  contemplated  by  Article  37  are  those  where  the  parties 
intend  to  deviate  from  the  treaty  regime  and  to  create  their  own  separate  rules. 
This  is  borne  out  by  paragraph  2  of  the  article  which  requires  the  parties  to  an 
‘ inter  se  agreement’  to  notify  the  other  parties  to  the  treaty  of  their  intention  to 
enter  into  such  an  agreement  and  of  the  terms  of  the  treaty  to  be  thereby 
modified.  To  consider  an  interpretative  declaration  as  an  offer  to  deviate  from 
the  terms  of  the  treaty,  and  acceptance  of  it  as  creating  a  special  agreement 
between  the  parties,  would  strain  the  meaning  of  Article  37  and  the  intentions  of 
both  the  State  making  the  declaration  and  the  State  accepting  it.1 

The  significance  of  interpretative  declarations  in  the  interpretation  of  treaties 

If  the  concepts  of  estoppel  and  inter  se  agreements  have  little  application  to 
interpretative  declarations  that  have  been  accepted,  they  have  even  less  applica¬ 
tion  where  a  State  remains  silent  in  the  face  of  another  party’s  interpretative 
declaration.  Inaction  could  not  be  treated  as  acquiescence;  there  is  no  duty  to 
respond  to  the  declaration  nor  is  the  declaration  ‘a  threat  to  or  infringement  of 
rights’.2  It  would,  however,  be  evidence  relevant  to  ascertaining  the  meaning  of 
the  treaty  provision  in  question.  In  fact,  it  is  here  that  the  legal  significance  of  an 
interpretative  declaration  lies,  for  it  provides  evidence  of  intention  in  the  light  of 
which  the  treaty  is  to  be  interpreted.3  When  interpreting  a  treaty  a  tribunal  may 
take  into  account  statements  made  by  the  parties  at  the  time  of  signing,  ratifying 
or  acceding,  and  their  subsequent  practice.4  The  question  that  arises  with  such 
evidence  is  the  weight  to  be  attached  to  it.  Here  the  response  of  other  States 
becomes  significant,  particularly  if  there  has  been  ‘acceptance’  of  an  interpreta¬ 
tive  declaration.  In  such  circumstances  ‘acceptance’  would  constitute  an  admis¬ 
sion,  which  does  not  bind  the  State  making  it,  but  has  probative  value  varying 

1  It  is  conceivable  that  a  suitably  worded  declaration  could  be  interpreted  as  an  offer  to  enter 
into  a  separate  regime,  but  the  circumstances  would  be  highly  unusual. 

2  MacGibbon,  ‘The  Scope  of  Acquiescence  in  International  Law’,  this  Year  Book,  31  (1954), 
P-  143. 

3  Miller,  op.  cit.  (above,  p.  156  n.  1),  at  p.  89:  ‘It  is  indeed  well  settled  that  any  statement  of  a 
Government  regarding  the  effect  of  a  treaty  is  of  importance  in  considering  its  construction  or 
interpretation.’ 

4  Vienna  Convention  on  the  Law  of  Treaties,  Articles  27,  28  and  38. 
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according  to  the  circumstances  in  which  it  was  made.1  A  State  making  an 
interpretative  declaration,  therefore,  is  taking  the  opportunity  in  advance  to 
influence  any  subsequent  interpretations  of  the  treaty,2  the  extent  of  that  in¬ 
fluence  in  part  being  affected  by  the  reaction  of  other  States  to  the  declaration. 

The  significance  of  unilateral  declarations  for  the  interpretation  of  inter¬ 
national  instruments  was  noted  by  the  International  Court  of  Justice  in  its 
Advisory  Opinion  on  the  International  Status  of  South  West  Africa .3  After 
referring  to  declarations  made  by  South  Africa  concerning  its  obligations  under 
the  mandate  for  South  West  Africa  the  Court  said:4 

Interpretations  placed  upon  legal  instruments  by  the  parties  to  them,  though  not 
conclusive  as  to  their  meaning,  have  considerable  probative  value  when  they  contain 
recognition  by  a  party  of  its  own  obligations  under  an  instrument. 

The  American  Restatement  of  Foreign  Relations  Law  recognizes  a  similar  role 
for  interpretative  declarations.  It  describes  them  as  being  relevant  only  to  the 
interpretation  of  the  agreement,5  and  includes  them  within  ‘  the  factors  to  be  taken 
into  account  by  way  of  guidance  in  the  interpretative  process’.6 

If  the  legal  significance  of  interpretative  declarations  lies  in  their  probative 
value  in  any  subsequent  proceedings  to  interpret  the  treaty,  what  significance  is 
to  be  accorded  to  other  types  of  declarations,  made  upon  ratification  or  accession 
to  a  treaty,  that  also  do  not  amount  to  reservations  ?  Again,  they  may  be  relevant 
to  the  interpretation  of  the  treaty,  in  so  far  as  they  provide  some  indication  of  the 
intention  of  the  parties.  Thus,  those  declarations  that  have  no  bearing  upon  the 
treaty  itself7  will  have  no  significance,  but  those  that  provide  some  indication  of 
the  way  a  State  proposes  to  carry  out  the  treaty  may  be  relevant.8 

The  practice  of  depositaries 

It  remains  to  be  seen  whether  the  procedures  for  concluding  treaties  take 
account  of  the  distinction  between  ‘true’  reservations  and  declarations.  It  was 

1  Bowett,  loc.  cit.  (above,  p.  168  n.  3),  pp.  195-7. 

2  Such  a  declaration  may  have  important  domestic  consequences.  Lyons,  ‘Conclusiveness  of 
the  Statements  of  the  Executive:  Continental  and  Latin  American  Practice’,  this  Year  Book,  25 
(i949),  P-  180,  cites  (at  pp.  201-2)  the  practice  of  French  courts  which  regard  interpretative 
declarations  made  by  France  on  becoming  a  party  to  a  treaty  as  conclusive  in  interpreting  those 
treaties.  Similarly,  United  States  courts  regard  an  understanding  as  to  the  meaning  of  a  treaty 
attached  to  that  country’s  ratification  of  the  treaty  as  controlling,  but  do  not  regard  statements 
made  during  the  Senate’s  ratification  debate  as  decisive,  unless  they  are  formally  attached  to  the 
instrument  of  ratification;  American  Law  Institute,  Restatement  of  the  Law,  Second.  Foreign 
Relations  Law  of  the  United  States  (1965),  section  135.  See  also  Holloway,  Modern  Trends  in 
Treaty  Law  (1967),  pp.  489-95. 

2  I.CJ.  Reports,  1950,  p.  121.  4  Ibid  >  pp  I3S_6 

3  Op.  cit.  (above,  n.  2),  section  124.  6  Ibid->  section  ^ 

7  F  or  example,  declarations  relating  to  the  recognition  or  non-recognition  of  another  party  to  the 
treaty. 

8  Bishop  (loc.  cit.  (above,  p.  167  n.  1),  at  p.  257)  refers  to  a  declaration  which  was  attached  to 
the  United  States’  ratification  of  the  Algeciras  Convention  of  Morocco,  1906,  in  which  the  reasons 
for  United  States’  participation  were  explained  and  its  policy  to  avoid  involvement  in  the  settle¬ 
ment  of  European  political  questions  noted.  Bishop  points  out  that  the  declaration  is  a  reser¬ 
vation  to  the  extent  that  it  may  limit  the  scope  of  United  States’  obligations  under  the  treaty.  But 
cf.  Detter,  op.  cit.  (above,  p.  160  n.  6),  at  p.  492. 
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pointed  out  earlier  that  when  a  State  attaches  a  declaration  to  its  instrument  of 
ratification  or  accession,  an  initial  question  arises  whether  the  declaration 
purports  to  exclude  or  to  modify  the  terms  of  the  treaty  and  hence  constitutes  a 
true  reservation.  Who  should  perform  this  classificatory  function  ?  The  Vienna 
Convention  on  the  Law  of  Treaties  makes  it  clear  that  unless  the  treaty  so 
provides,  this  is  not  a  matter  for  the  depositary  to  take  upon  itself.  Article  77  of 
the  Convention  provides  that  the  depositary’s  functions  consist  in  receiving 
signatures,  ratifications  and  accessions,  in  examining  them  to  ensure  that  they 
are  in  due  form,  and  in  informing  States  entitled  to  become  parties  of  ‘acts, 
notifications  and  communications’  relating  to  the  treaty.  Though  the  Inter¬ 
national  Law  Commission’s  draft1  had  provided  that  the  depositary  should 
examine  ‘whether  a  signature,  an  instrument  or  a  reservation  is  in  conformity 
with  the  provisions  of  the  treaty’,  the  commentary  to  that  article  made  it  clear 
that  ‘it  is  no  part  of  the  functions  to  adjudicate  on  the  validity  of  an  instrument  or 
reservation’.2  Nevertheless,  at  the  Vienna  Conference  the  wording  was  changed 
as  a  result  of  concern  that  the  Commission’s  draft  might  imply  that  the  depositary 
had  the  power  to  interpret  the  treaty.3 

In  certain  circumstances,  however,  the  depositary  does  have  to  make  some 
preliminary  assessment  of  the  treaty  and  of  declarations  or  reservations  attached 
to  a  signature  or  an  instrument  of  acceptance.  In  response  to  questions  from  the 
delegate  of  Canada,  the  representative  of  the  Secretary- General  took  the  view 
that  where  a  treaty  prohibited  all  reservations  the  depositary  would  have  to 
refuse  to  receive  a  signature  or  ratification  that  had  a  reservation  attached.4  This 
must,  then,  involve  some  assessment  of  whether  the  declaration  is  a  true  ‘reser¬ 
vation’  or  is  a  mere  declaration.  In  all  other  circumstances,  including  where  the 
depositary  might  believe  a  reservation  to  be  inconsistent  with  the  object  and 
purpose  of  a  treaty,  his  task  is  simply  to  receive  the  instrument  and  inform  the 
signatory  States,  leaving  them  to  draw  their  own  conclusions.5  In  most  cases, 
therefore,  the  depositary  makes  no  classification  of  a  statement  as  a  true  reser¬ 
vation  or  a  declaration,  and  this  is  borne  out  in  the  practice  of  the  Secretary- 
General.  In  the  publication  Multilateral  Treaties  in  respect  of  which  the  Secretary- 
General  Performs  Depositary  Functions ,6  declarations  and  reservations  are  listed 
together  and  no  attempt  is  made  to  distinguish  them.  Though  other  depositaries 

1  Article  94. 

2  Yearbook  of  the  International  Law  Commission,  1966,  vol.  2,  p.  269. 

3  United  Nations  Conference  on  the  Law  of  Treaties,  Official  Records,  First  Session  (1968),  77th 
Meeting  of  the  Committee  of  the  Whole,  para.  12  (Byelorussian  S.S.R.),  para.  36  (France);  but 
see  the  views  of  the  U.K.  delegate,  ibid.,  para.  55. 

4  Ibid.,  83rd  Meeting  of  the  Committee  of  the  Whole,  para.  56.  See  also  Rosenne,  ‘More  on 
the  Depositary  of  International  Treaties’,  American  Journal  of  International  Law,  64  (1970), 
p.  838  at  pp.  850-2.  More  recently  the  Secretary-General  has  indicated  that  where  a  convention 
provides  a  specific  procedure  for  reservations  he  has  ‘to  determine,  at  least  tentatively,  whether 
the  statement  would  result  in  expanding  or  diminishing  the  scope  of  the  treaty,  in  which  case  it 
should  be  regarded  as  a  reservation’:  United  Nations  Juridical  Yearbook,  1975,  p.  206. 

5  See  also  the  views  of  Sir  Humphrey  Waldock,  United  Nations  Conference  on  the  Law  of 
Treaties,  Official  Records,  First  Session  (1968),  78th  Meeting  of  the  Committee  of  the  Whole, 
para.  56. 

6  ST/LEG/SER.  D/10. 
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differ  in  the  extent  to  which  they  are  themselves  prepared  to  make  a  judgment 
about  the  status  of  a  declaration  attached  to  an  instrument  of  acceptance,1  there 
is  no  indication  that  their  practice  is  inconsistent  with  the  legal  effect  of  inter¬ 
pretative  declarations  outlined  here. 

Conclusion 

The  legal  effect  of  an  interpretative  declaration  depends  initially  upon 
whether  the  declarant  seeks  only  to  offer  an  interpretation  of  the  treaty  that  may 
be  found  subsequently  to  be  incorrect  (a  ‘mere  interpretative  declaration’),  or 
whether  the  declarant  purports  to  make  its  acceptance  of  the  provision  in 
question  conditional  upon  acquiescence  in  that  interpretation  (a  ‘qualified 
interpretative  declaration’).  The  significance  of  the  former  lies  in  the  effect  it 
may  have  in  subsequent  proceedings  to  interpret  the  treaty,  and  this  significance 
will  vary  according  to  whether  the  declaration  has  been  accepted,  ignored  or 
objected  to  by  other  contracting  parties.  The  latter  type  of  interpretative 
declaration,  on  the  other  hand,  must  be  assimilated  to  a  reservation,  for  by 
asserting  that  its  interpretation  overrides  any  contrary  interpretation  the 
declarant  has  purported  to  exclude  or  to  modify  the  terms  of  the  treaty.  Hence 
the  legal  consequences  that  attach  to  reservations  ought  to  apply  to  ‘qualified 
interpretative  declarations’. 

Whether  a  statement  or  declaration  attached  to  a  party’s  instrument  of  accep¬ 
tance  is  to  be  regarded  as  a  ‘mere  interpretative  declaration’,  or  is  to  be  treated 
as  a  ‘qualified  interpretative  declaration’,  or  reservation,  must  be  determined 
initially  by  each  contracting  party.  In  some  instances  depositaries  have  them¬ 
selves  made  this  classification,  although  such  a  task  is  not  assigned  to  them  by  the 
Vienna  Convention  on  the  Law  of  Treaties.  Contracting  States  may,  of  course, 
request  the  depositary  to  obtain  clarification  of  a  declaring  State’s  intention;  this 
might  provide  some  evidence  that  the  declaration  in  question  constitutes  a 
reservation,  but  it  cannot  be  regarded  as  conclusive.  However,  a  formal  state¬ 
ment  by  the  declarant  that  the  declaration  is  not  to  take  effect  as  a  reservation 
will  give  rise  to  an  estoppel  and  will  prevent  a  subsequent  assertion  that  the 
declaration  is  intended  to  be  a  reservation.  This  is  not  granting  the  declarant  the 
right  to  determine  unilaterally  the  status  of  a  declaration  attached  to  an  instru¬ 
ment  of  acceptance;  rather  it  is  holding  him  to  the  consequences  of  a  subsequent 
representation. 

The  safest  course  for  a  State  that  is  opposed  to  an  interpretative  declaration 
attached  to  another  contracting  party’s  instrument  of  acceptance  is  formally  to 
object  to  it.  The  objecting  State  is  protected  should  the  declaration  turn  out  to 
be  a  ‘qualified  interpretative  declaration’,2  and  the  objection  serves  to  diminish 
the  effect  the  declaration  might  have,  as  a  ‘mere  interpretative  declaration’,  upon 

1  Above,  p.  160. 

2  See,  for  example,  the  objections  of  the  United  Kingdom  and  the  United  States  to  the  declara¬ 
tion  attached  by  Yugoslavia  to  her  acceptance  of  the  Treaty  on  the  Prohibition  of  the  Emplace¬ 
ment  of  Nuclear  Weapons  and  other  Weapons  of  Mass  Destruction  on  the  Sea-Bed  and  the  Ocean 
Floor  and  in  the  Subsoil  thereof,  1971,  United  Kingdom  Treaty  Series,  No.  125  (1975)  (Cmnd. 
6268),  p.  10. 
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the  interpretation  of  the  treaty.  Conversely,  a  State  that  wishes  to  assert  a 
particular  interpretation,  and  at  the  same  time  protect  itself  from  the  conse¬ 
quences  of  a  contrary  interpretation,  might  provide  that  if  its  declaration  turns 
out  to  be  at  variance  with  the  official  interpretation  of  the  treaty,  then  the 
declaration  is  to  be  treated  as  a  reservation.  However,  it  has  already  been  shown 
that  such  an  interpretative  declaration  is,  in  reality,  simply  a  reservation. 


ARTICLE  46  OF  THE  VIENNA  CONVENTION 
ON  THE  LAW  OF  TREATIES  ( ULTRA  VIRES 
TREATIES):  SOME  RECENT  CASES* 

By  THEODOR  MERON1 
Introduction 

The  final  text  of  Article  46  of  the  Vienna  Convention  on  the  Law  of  Treaties 
(which  in  June  1978  had  not  yet  entered  into  force)  provides  as  follows: 

1.  A  State  may  not  invoke  the  fact  that  its  consent  to  be  bound  by  a  treaty  has  been 
expressed  in  violation  of  a  provision  of  its  internal  law  regarding  competence  to 
conclude  treaties  as  invalidating  its  consent  unless  that  violation  was  manifest  and 
concerned  a  rule  of  its  internal  law  of  fundamental  importance. 

2.  A  violation  is  manifest  if  it  would  be  objectively  evident  to  any  State  conducting 
itself  in  the  matter  in  accordance  with  normal  practice  and  in  good  faith.2 

That  the  question  dealt  with  by  Article  46  of  the  Vienna  Convention  is  amongst 
the  most  difficult  questions  in  international  law  is  made  obvious  by  the  fact  that 
four  special  rapporteurs  of  the  International  Law  Commission  on  the  law  of 
treaties — all  of  them  British — have  suggested  different  solutions  to  it.3 

In  1966,  some  sixteen  years  after  Professor  J.  L.  Brierly  had  submitted  to  the 
International  Law  Commission  his  first  draft  on  constitutional  provisions  as  to 
the  exercise  of  the  capacity  to  make  treaties,4  the  Commission,  in  its  final  report 
on  the  law  of  treaties,  proposed  the  following  text  of  Article  43  (provisions  of 
internal  law  regarding  competence  to  conclude  a  treaty) : 

A  State  may  not  invoke  the  fact  that  its  consent  to  be  bound  by  a  treaty  has  been 
expressed  in  violation  of  a  provision  of  its  internal  law  regarding  competence  to  con¬ 
clude  treaties  as  invalidating  its  consent  unless  that  violation  of  its  internal  law  was 
manifest.5 

Without  going  into  details  concerning  the  developments  which  took  place  during 
the  [Vienna]  United  Nations  Conference  on  the  Law  of  Treaties,  attention  must 
be  drawn  to  certain  proposed  amendments  concerning  the  crucial  exception 
clause  pertaining  to  cases  where  the  violation  of  the  internal  law  was  manifest. 

*  ©  Professor  Theodor  Meron,  1978. 

1  M.J.  (Hebrew  University  of  Jerusalem),  LL.M.,  S.J.D.  (Harvard);  Professor  of  Law,  New 
York  University.  Formerly  Humanitarian  Trust  Student  in  Public  International  Law  at  the 
University  of  Cambridge. 

2  Done  at  Vienna,  23  May  1969,  U.N.  Doc.  A/CONF.  39/27  (1969).  It  should  be  observed  that 
the  United  States,  Israel,  Egypt,  and  Panama,  States  involved  in  the  cases  discussed  in  this 
article,  have  not  expressed  their  consent  to  be  bound  by  this  Convention. 

3  J.  L.  Brierly,  H.  Lauterpacht,  G.  G.  Fitzmaurice,  H.  Waldock. 

4  See  Article  4  (1),  U.N.  Doc.  A/CN.  4/23,  Yearbook  of  the  International  Law  Commission, 
1950,  vol.  2,  at  p.  230. 

5  U.N.  Doc.  A/6309/Rev.  1,  Yearbook  of  the  International  Law  Commission,  1966,  vol.  2,  at 
p.  240. 


ARTICLE  46  OF  THE  VIENNA  CONVENTION  ON 


176 

Japan  and  Pakistan  submitted  an  amendment  proposing  to  delete  the  phrase 
'unless  that  violation  of  its  internal  law  was  manifest’.1  In  presenting  his  amend¬ 
ment,  the  representative  of  Pakistan,  Mr.  Samad,  argued  that  ‘the  application  of 
the  exception  might  give  rise  to  practical  difficulties  since  it  would  not  be  easy  to 
determine  cases  of  the  manifest  violation  of  the  internal  law  of  a  State  regarding 
competence  to  conclude  a  treaty’.  He  added  that  the  purpose  of  the  amendment 
was  to  promote  the  security  of  treaties.2  This  amendment  was  rejected  by  56 
votes  to  25,  with  7  abstentions.3 

The  United  Kingdom  delegation  proposed  an  amendment  adding  the  follow¬ 
ing  sentence  at  the  end  of  the  article:  ‘A  violation  is  manifest  if  it  would  be 
objectively  evident  to  any  State  dealing  with  the  matter  normally  and  in  good 
faith.’  In  introducing  this  amendment  Mr.  (now  Sir  Ian)  Sinclair,  head  of  the 
British  delegation,  explained  that  although  his  delegation  was  in  favour  of  the 
doctrine  that  international  law  was  concerned  only  with  the  external  mani¬ 
festation  of  a  State’s  consent  to  be  bound  by  a  treaty  and  that  violations  of  a  pro¬ 
vision  of  internal  law  regarding  competence  to  conclude  treaties  might  not  be 
invoked  as  invalidating  consent  to  be  bound,  it  recognized  that  the  text  of 
Article  43  represented  a  delicate  balance  between  opposing  tendencies.  The 
purpose  of  the  British  amendment  was  to  introduce  further  clarification  as  to  the 
meaning  of  the  proviso  ‘unless  that  violation  of  its  internal  law  was  manifest’.4 
The  United  Kingdom  amendment  was  adopted  by  41  votes  to  13,  with  39 
abstentions.3 

Article  46  concerns,  as  pointed  out  by  Richard  D.  Kearney  in  his  important 
study  of  the  preparatory  work  of  Article  46,  ‘the  conflict  between  constitutional 
limitations  upon  authority  to  commit  the  State  internationally  and  the  necessity 
of  international  reliance  upon  apparent  authority  to  commit  the  State  inter¬ 
nationally’.5 

Although  there  has  been  voluminous  theoretical  writing  on  these  questions, 
the  international  practice  has  been  limited  and  not  entirely  consistent.  In  a 
detailed  and  careful  study  concluded  before  the  adoption  of  the  Vienna  Con¬ 
vention  on  the  Law  of  Treaties,  Blix  observed  that  ‘the  evidence  of  a  practice 
treating  constitutional  provisions  as  not  directly  relevant  in  international  law  is 
both  quantitatively  and  qualitatively  more  significant  than  that  pointing  to  the 
direct  relevance  of  municipal  provisions’.6 

In  the  principal  post-Vienna  Convention  study,  Luzius  Wildhaber  reaches  a 

1  The  texts  of  the  various  amendments  are  in  United  Nations  Conference  on  the  Law  of  Treaties, 
First  and  Second  Sessions,  Vienna  (1968  and  1969),  Official  Records,  Documents  of  the  Con¬ 
ference,  A/CONF.  39/II/Add.  2,  at  pp.  165-6. 

2  United  Nations  Conference  on  the  Law  of  Treaties,  First  Session  (1968),  Official  Records, 
Summary  Records  of  the  Plenary  Meetings  of  the  Committee  of  the  Whole,  p.  238,  paras.  4-5. 

3  Ibid.,  at  p.  246,  para.  89. 

4  See  ibid.,  at  p.  239,  paras.  15-16. 

5  Kearney,  ‘Internal  Limitations  on  External  Commitments — Article  46  of  the  Treaties 
Convention’,  The  International  Lawyer,  vol.  4,  No.  1  (October,  1969),  p.  1  at  pp.  2-3.  Regarding 
the  preparatory  work  of  Article  46,  see  the  masterful  work  by  Shabtai  Rosenne,  The  Law  of 
Treaties,  A  Guide  to  the  Legislative  History  of  the  Vienna  Convention  (1970),  at  pp.  266-9. 

6  H.  Blix,  Treaty-Making  Power  (i960),  p.  373. 
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similar  conclusion,  namely  that  ‘[a]  preponderance  of  evidence  and  arguments 
point  towards  the  theory  of  international  irrelevance’.1 

Article  46  is  based  not  on  an  entirely  clear-cut  approach,  but  rather  on  a 
compromise,  or,  as  suggested  by  Wildhaber,  on  ‘a  modified  theory  of  inter¬ 
national  irrelevance’.2 

The  general  rule  is  that  a  State  may  not  invoke  the  fact  that  its  consent  to  be 
bound  by  a  treaty  has  been  expressed  in  violation  of  a  provision  of  its  internal 
law  regarding  competence  to  conclude  treaties  as  invalidating  its  consent.  The 
exception  to  the  rule  applies  to  cases  where  the  violation  of  such  a  provision  was 
manifest  and  concerned  a  rule  of  its  internal  law  of  fundamental  importance. 
The  second  paragraph  of  Article  46  provides  when  a  violation  is  manifest. 

What  makes  these  provisions  of  the  Vienna  Convention  so  important  is,  of 
course,  the  fact  that,  as  observed  by  Wildhaber,  constitutional  provisions  relat¬ 
ing  to  competence  to  enter  into  treaties  ‘are  almost  never  really  clear.  They  are 
superseded  by  the  gloss  of  history.  Sometimes  only  customary  rules  or  constitu¬ 
tional  understandings  exist.’3 

Texts  of  treaties,  as  texts  of  domestic  laws,  are  tested  in  the  course  of  practice. 
It  may  well  have  been  that  when  the  Vienna  Convention  on  the  Law  of  Treaties 
was  adopted,  it  was  expected  that  its  first  test  would  arise  in  a  dispute  between 
States,  with  one  State  trying  to  invoke  the  violation  of  its  laws  in  order  not  to  be 
bound  by  a  treaty,  and  with  another  State  opposing  such  a  claim.  It  is  interest¬ 
ing  that  such  cases  do  not  appear  to  have  arisen,  so  far  as  this  writer  is  aware. 
On  the  other  hand,  Article  46  of  the  Vienna  Convention  was  invoked  in  the 
Senate  of  the  United  States  with  regard  to  the  Sinai  II  Agreements  of  1975  and 
with  regard  to  the  Panama  Canal  Treaties  of  1977.  In  both  cases  it  was  in  the 
legislative  branch,  rather  than  in  the  executive  branch,  that  it  was  argued  that 
constitutional  provisions  regarding  competence  to  conclude  treaties  were  vio¬ 
lated  and  that  certain  agreements  were  ultra  vires  such  constitutional  provisions. 
In  both  cases  Article  46  of  the  Vienna  Convention  was  invoked.  In  the  first  case, 
the  Senate  invoked  the  constitutional  rules  of  the  United  States;  in  the  second 
the  constitution  of  the  other  contracting  party,  Panama,  was  invoked.4 

1  L.  Wildhaber,  Treaty-Making  Power  and  Constitution  (1971),  p.  181.  See  ibid.,  pp.  146-82. 

2  Ibid.,  at  p.  181.  3  Ibid.,  at  p.  176. 

4  Wildhaber  observed  that  under  the  existing  practice  only  the  State  whose  internal  law  was 

allegedly  violated — and  not  the  other  contracting  party — should  be  permitted  to  invoke  that 
violation:  ibid.,  at  p.  181.  But  see  comments  by  Fran£ois,  I.L.C.  Yearbook,  1951,  vol.  1,  p.  47. 

Claims  that  certain  provisions  were  ultra  vires  the  United  States  Constitution  were  also  made, 
but  primarily  in  the  domestic  context  of  distribution  of  powers,  e.g.  ‘whether  the  treaty  making 
power  of  the  United  States  vested  by  the  Constitution  in  the  President,  by  and  with  the  advice 
and  consent  of  two-thirds  of  the  Senate,  can  dispose  of  the  proprietary  interests  of  the  United 
States  in  the  Panama  Canal  Zone  by  treaty  alone,  or  whether  such  action  requires  in  addition 
legislation  authorizing,  approving,  or  actually  effectuating  such  transfer’.  See  Statement  by 
Attorney  General  Griffin  B.  Bell  in  Panama  Canal  Treaties,  Hearings  before  the  Committee  on 
Foreign  Relations,  United  States  Senate,  95th  Congress,  1st  session  (1977),  Part  1  at  p.  208  (here¬ 
inafter  Panama  Canal  Hearings).  See  Article  II,  section  2,  clause  2  of  the  United  States  Consti¬ 
tution,  regarding  the  power  to  make  treaties,  Article  VI,  clause  2  of  the  Constitution  which 
provides  that  such  treaties  shall  be  the  supreme  law  of  the  land  and  Article  IV,  section  3,  clause  2 
of  the  Constitution  which  gives  the  Congress  power  to  dispose  of  the  territory  and  property  of 
the  United  States. 
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That  these  arguments  have  been  so  prominently  voiced  in  the  Senate  of  the 
United  States  should  be  understood  not  only  against  the  background  of  the 
importance,  sensitivity  and  controversiality  of  the  agreements  themselves,  but 
also  because  of  the  continuing  struggle  in  the  United  States,  between  the 
Congress  on  the  one  hand  and  the  President  on  the  other,  as  to  who  should  have 
the  decisive  influence  over  the  making  of  international  agreements  by  the  United 
States,  an  issue  which  goes  beyond  the  confines  of  this  article.1 


Sinai  II  Agreements 

On  1  September  1975,  representatives  of  Egypt  and  of  Israel  initialled  the 
text  of  the  Sinai  II  [disengagement]  Agreement,  which  was  formally  signed  on  4 
September.2 

Article  IV  of  the  Agreement  provided  for  the  future  deployment  of  the  forces 
of  Egypt  and  of  Israel  and  for  early  warning  and  surveillance  arrangements. 
Article  2  of  the  Annex  to  the  Agreement  provided  that  in  a  buffer  zone  there  will 
be  established,  under  Article  IV  of  the  Agreement,  an  early  warning  system  en¬ 
trusted  to  United  States  civilian  personnel,  ‘as  detailed  in  a  separate  proposal, 
which  is  a  part  of  this  Agreement’.  The  United  States  ‘Proposal’  itself  opened 
with  the  statement  that  it  was  made  ‘[i]n  connection  with  the  early  warning 
system  referred  to  in  Article  IV  of  the  Agreement  between  Egypt  and  Israel 
concluded  on  this  date  and  as  an  integral  part  of  that  Agreement’.  In  order  to 
encourage  Israel  and  Egypt  to  conclude  the  Sinai  II  Agreement,  the  United 
States  on  its  part  entered  into  certain  bilateral  Agreements  with  Israel  and  with 
Egypt  respectively.3  The  United  States  Government  asked  for  congressional 
approval  of  its  proposal  for  the  stationing  of  up  to  200  American  technicians  in 

1  Arguments  have  also  been  made,  in  United  States  courts,  that  certain  undertakings  of  the 
United  States  were  ultra  vires  not  only  constitutional  powers  of  Congress  to  regulate  foreign 
commerce  but  also  its  statutes.  Indeed,  it  may  well  be  that  the  language  of  Article  46  embraces 
not  only  constitutional  but  also  other  statutory  provisions  such  as  the  antitrust  laws  of  the  United 
States.  See  Wildhaber,  op.  cit.  (above,  p.  177  n.  1),  at  p.  182.  However,  these  international 
undertakings  (i.e.  arrangements  with  foreign  steel  producers  to  bring  about  reduction  in  steel 
imports  into  the  United  States  by  means  of  self-imposed  restraints)  did  not  fall  within  the 
language  of  the  Vienna  Convention  (which,  according  to  Article  1,  applies  only  to  treaties 
between  States)  and  despite  the  relevance  of  some  of  the  material,  will  not  be  further  discussed  in 
this  article.  See  Consumers  Union  of  U.S.  Inc.  v.  Rogers,  352  F.  Supp.  1319  (D.D.C.  1973), 
modified  and  affirmed  sub  nom.  Consumers  Union  of  U.S.  Inc.  v.  Kissinger,  506  F.  2nd  136  (D.C. 
Cir.  1974).  The  Supreme  Court  denied  certiorari  in  1975  (421  U.S.  1004).  The  remedial  statutory 
provision  which  served  to  protect  the  foreign  producers  against  possible  antitrust  charges  arising 
out  of  their  declarations  of  intent  to  the  United  States  Government  that  their  future  shipments 
would  not  exceed  stated  amounts  is  found  in  Section  607  of  Public  Law  93-618,  88  Stat.  2073 ; 
19  U.S.C.A.  §  2485.  The  writer  is  grateful  to  Mr.  Monroe  Leigh  for  drawing  his  attention  to 
this  case  as  well  as  for  a  copy  of  the  brief  of  the  appellants  in  the  United  States  Court  of  Appeals 
for  the  District  of  Columbia  Circuit. 

2  For  the  text  of  the  Agreement  see  Report  of  the  Secretary-General,  S/i  1818/Add.  1.  For  the 
text  of  the  Protocol  to  the  Agreement  see  S/i  1818/Add.  5,  reproduced  in  International  Legal 
Materials,  14  (1975),  p.  1450  at  p.  1458. 

3  Statement  by  Secretary  Kissinger  in  Early  Warning  System  in  Sinai,  Hearings  before  the 
Committee  on  Foreign  Relations,  United  States  Senate,  94th  Congress,  1st  session  (hereinafter 
Sinai  Hearings),  at  pp.  214-15. 
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the  Sinai.  In  addition  to  the  text  of  the  United  States  Proposal,  it  transmitted  to 
certain  congressional  committees  a  number  of  [classified]  documents,  including 
the  text  of  the  bilateral  Agreements  entered  into  by  the  United  States  and  Israel 
on  the  one  hand  and  the  United  States  and  Egypt  on  the  other.1  The  involvement 
of  the  Congress  of  the  United  States  in  these  various  Agreements  gave  rise  to  a 
number  of  important  legal  questions,  which  were  discussed  in  an  exchange  of 
memoranda  between  the  Office  of  the  Senate  Legislative  Counsel  and  the  Legal 
Adviser  s  Office  of  the  Department  of  State.  This  article  will  consider  primarily 
questions  pertaining  to  the  allegedly  ultra  vires  character  of  the  Agreements.2 

1  For  the  text  of  the  Agreements  see  Sinai  Hearings  (above  p.  178,  n.  3),  at  pp.  249-53; 
International  Legal  Materials,  14  (1975),  p.  1468. 

The  text  of  the  various  memoranda  is  contained  in  the  Congressional  Record,  vol.  121, 
S20102-15  (daily  edn.,  14  Nov.  1975);  International  Legal  Materials,  14  (1975),  pp.  1585-96; 
ibid.,  15  (1976),  pp.  187-98.  Michael  J.  Glennon,  of  the  Office  of  the  Senate  Legislative  Counsel, 
argued  that  at  least  one  of  the  Agreements,  the  Memorandum  of  Agreement  between  the 
Governments  of  Israel  and  the  United  States  (Agreement  E)  (for  the  text  of  this  Agreement  see 
Sinai  Hearings  (above  p.  178,  n.  3),  at  p.  249)  contained  far-reaching  commitments,  the  exact 
scope  of  which  it  was  difficult  to  determine:  Congressional  Record,  vol.  121,  S20108  (daily  edn., 
15  Nov.  1975). 

Secretary  Kissinger  warned,  however,  that  while  statements  of  United  States  intentions  served 
as  a  lubricant  in  the  negotiations,  they  must  be  seen  in  perspective  and  in  the  light  of  historical 
practice  and  that  Congress  should  take  care  not  to  create  inadvertently  commitments  that  were 
not  intended  ( Sinai  Hearings,  at  p.  210).  The  Secretary  went  on  to  explain  the  nature  of  the 
documents  submitted  to  the  Congress,  as  follows: 

We  have  submitted  all  documents  containing  U.S.  Commitments.  Not  all  provisions  in 
these  documents  amount  to  binding  undertakings.  They  include: 

First,  assurances  by  the  United  States  of  our  political  intentions.  These  are  often  statements 
typical  of  diplomatic  exchange;  in  some  instances  they  are  merely  formal  reaffirmations  of 
existing  American  policy.  Other  provisions  refer  to  contingencies  which  may  never  arise  and  are 
related,  sometimes  explicitly,  to  present  circumstances  subject  to  rapid  change. 

Second,  undertakings  or  assurances  by  the  United  States  which  are  conditional  on  existing 
or  prior  authorization  and  appropriation  of  the  Congress  or  which  fall  within  the  constitutional 
authority  of  the  President  to  conduct  the  foreign  relations  of  the  United  States. 

Thus,  to  speak  of  memoranda  of  agreement  as  executive  agreements  is  by  no  means  to  say 
that  each  of  their  individual  provisions  is  binding  upon  the  United  States.  That  depends 
entirely  upon  the  content  of  the  specific  provisions  in  question.  And  we  have  submitted  our 
legal  analysis  with  respect  to  those. 

Moreover,  nothing  in  these  particular  documents  constrains  congressional  action  in  any  issue 
involving  the  future  legislative  process. 

The  fact  that  many  provisions  are  not  by  any  standard  international  commitments  does  not 
mean,  of  course,  that  the  United  States  is  morally  or  politically  free  to  act  as  if  they  did  not  exist. 
On  the  contrary,  they  are  important  statements  of  diplomatic  policy  and  they  engage  the  good 
faith  of  the  United  States  so  long  as  the  circumstances  that  gave  rise  to  them  continue.  But 
they  are  not  binding  commitments  of  the  United  States.  [Ibid.,  at  p.  21 1.] 

See,  in  general,  Schachter,  ‘The  Twilight  Existence  of  Nonbinding  International  Agreements’, 
American  Journal  of  International  Law,  71  (1977),  at  p.  296,  p.  303  n.  26. 

The  United  States  Proposal  provided,  in  paragraph  8,  that  the  United  States  may  withdraw  its 
personnel  only  if  it  concludes  that  their  safety  is  jeopardized  or  that  continuation  of  their  role  is  no 
longer  necessary.  Obviously,  according  to  this  language,  the  decision  to  withdraw  could  have  been 
made  by  the  Executive  Branch  of  the  United  States  Government,  not  by  the  Legislative  Branch. 
Nevertheless,  by  the  Joint  Resolution  of  13  October  1975,  which  authorized  the  implementation 
of  the  U.S.  Proposal  (Public  Law  94-110,  89  Stat.  572),  the  Congress  decided  that  the  United 
States  technicians  would  be  removed  immediately  in  the  event  of  an  outbreak  of  hostilities  between 
Israel  and  Egypt,  or  if  the  Congress,  by  concurrent  resolution,  determines  that  the  safety  of  such 
personnel  is  jeopardized  or  that  continuation  of  their  role  is  no  longer  necessary.  Thus,  the 
technicians  might  have  to  be  removed  from  Sinai  regardless  of  the  view  of  the  Executive  Branch. 
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In  the  first  memorandum  of  law  of  24  September  1975*  Michael  J.  Glennon  of 
the  Office  of  the  Legislative  Counsel  of  the  Senate1  argued  that  constitutionally, 
in  view  of  the  far-reaching  nature  of  Agreement  E,  that  Agreement  should  have 
been  concluded  in  the  form  of  a  treaty  rather  than  as  an  executive  agreement.2 

As  regards  Memorandum  of  Agreement  (F)  between  Israel  and  the  United 
States  concerning  the  Geneva  Peace  Conference,3  the  Office  of  the  Legislative 
Counsel  reached  the  conclusion  that  it  dealt  with  matters  of  diplomacy  and 
strategy  and  that  no  further  commitments  appear  to  have  been  made  in  this 
Agreement. 

As  regards  Agreement  G  (Assurances  from  United  States  Government  to 
Israel)4  and  Agreement  H  (Assurances  from  United  States  Government  to 
Egypt)5  the  Legislative  Counsel  observed  that  they  gave  rise  to  questions  similar 
to  those  raised  by  Agreement  E. 

After  an  analysis  of  the  principles  of  international  law  pertaining  to  ultra  vires 
treaties,  in  the  course  of  which  Articles  45  and  46  of  the  Vienna  Convention  on 
the  Law  of  Treaties  were  invoked,  Glennon  stated  that  his  Office  was  ‘not  privy 
to  information  communicated  to  Israel  through  diplomatic  channels,  and  cannot 
determine  whether  Israel  received  actual  notice  of  the  advice  and  consent 
requirement.  Regardless  of  the  nature  of  such  communication,  however,  basic 
constitutional  precepts  cannot  have  been  altered.’6 

The  Legislative  Counsel  concluded  that: 

It  would  be  unfair  to  require  a  State  to  make  fine  distinctions  with  respect  to  the 
domestic  law  of  another  State.  In  this  instance,  however,  the  violation  of  the  United 

See  Report  No.  94-532  of  the  House  Committee  on  International  Relations  to  Implement  the  United 
States  Proposal  for  the  Early-Warning  System  in  Sinai,  at  p.  3,  94th  Congress,  1st  session  (1975). 
A  concurrent  resolution  of  the  Congress,  it  may  be  observed  in  passing,  is  not  subject  to  a  presi¬ 
dential  veto.  See,  in  general,  Sutherland,  Statutes  and  Statutory  Construction,  vol.  IA  (4th  edn., 
1972,  by  C.  Dallas  Sands),  at  p.  335. 

Although  the  Executive  Branch  accepted  the  above  language  of  the  Joint  Resolution  (Secretary 
Kissinger  in  Sinai  Hearings,  at  p.  217),  and  this  change  was  presumably  acceptable  to  Israel  and 
to  Egypt,  the  congressional  language  clearly  modified  the  language  of  an  earlier  instrument  and 
raised  delicate  questions  regarding  mutuality  of  obligations  between  the  contracting  parties.  On 
the  role  of  Congress  in  treaty-making  and  in  treaty  negotiation  see  Franck  and  Weisband, 
‘Advice  and  Consent’,  The  New  York  Times,  28  February  1978,  §  C,  at  p.  33,  col.  2. 

1  See  Congressional  Record,  vol.  121,  S20108  (daily  edn.,  14  Nov.  1975).  For  the  answer  of  the 
Legal  Adviser  of  the  Department  of  State  see  ibid.,  at  S20102;  for  the  second  memorandum  of 
the  Office  of  the  Legislative  Counsel  see  ibid.,  at  S20105.  For  the  reply  of  the  Department  of 
State  see  International  Legal  Materials,  15  (1976),  p.  198. 

2  The  memorandum  pointed  out  that  Agreement  E  dealt  with  the  following  matters:  Israeli 
defence  requirements,  long-term  supply  needs  of  Israel,  oil  arrangements  and  supplies  for 
Israel,  effect  of  Egyptian  violation  of  Egypt-Israel  Agreement,  voting  in  the  Security  Council, 
United  States’  position  with  regard  to  proposals  detrimental  to  Israel,  threats  to  Israel’s  security, 
emergency  military  supply  operations,  validity  and  duration  of  Egypt-Israel  Agreement,  negoti¬ 
ations  with  Jordan,  freedom  of  navigation  and  overflights.  See,  in  general,  Rovine,  ‘Separation  of 
Powers  and  International  Executive  Agreements’,  Indiana  Law  Journal,  52  (1977),  at  p.  397; 
Franck,  ‘After  the  Fall:  The  New  Procedural  Framework  for  Congressional  Control  over  the 
War  Power’,  American  Journal  of  International  Law,  71  (1977),  at  p.  605. 

3  See  text  in  Sinai  Hearings,  at  p.  252. 

4  Ibid.,  at  pp.  252-3.  s  See  text  in  ibid.,  at  p.  253 

6  Congressional  Record,  vol.  121,  at  S20114  (daily  edn.,  14  Nov.  1975). 
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States  Constitution  is  fundamental  in  nature.  Moreover,  legal  and  political  warning 
lights  have  been  readily  visible. 

Accordingly,  it  is  the  conclusion  of  this  Office  that  Israel  should  reasonably  have 
known  of  the  constitutional  defectiveness  of  Agreement  E,  and  that  the  United  States 
is  therefore  not  bound  under  international  law.1 

Glennon  argued  that  Agreement  E  went  beyond  the  constitutional  power 
of  the  President  and  that  in  the  absence  of  the  advice  and  consent  of  the  Senate 
that  Agreement  was  without  force  and  effect  under  domestic  constitutional 
law.  Furthermore,  because  there  occurred  a  ‘fundamental’  violation  of  the 
Constitution  and  since  Israel  should  reasonably  have  known  of  such  a  consti¬ 
tutional  defect,  that  Agreement  would  be  without  force  and  effect  under  inter¬ 
national  law.2 

As  regards  Agreement  F,  the  Memorandum  concluded  that  it  was  within  the 
President’s  power  to  make  and  it  thus  constituted  a  valid  executive  agreement 
with  full  force  and  effect  both  under  domestic  and  under  international  law.  The 
advice  and  consent  of  the  Senate  was  not  required  for  such  an  agreement. 

As  regards  Agreements  G  and  H,  the  Legislative  Counsel  determined  that 
without  the  advice  and  consent  of  the  Senate,  under  domestic  law  these  Agree¬ 
ments  would  possibly  be  without  force  and  effect.2  As  regards  the  status  of  these 
Agreements  under  international  law,  the  situation  was  different : 

(c)  Agreement  ‘G’.  Because  we  are  uncertain  as  to  the  validity  of  Agreement  G 
under  domestic  constitutional  law,  it  would  probably  be  unfair  to  conclude  that  Israel 
should  reasonably  have  known  of  any  such  potential  constitutional  defect.  We  there¬ 
fore  conclude  that  Agreement  G  is  probably  of  force  and  effect  under  international  law. 

(d)  Agreement  ‘H’.  Because  we  are  uncertain  as  to  the  validity  of  Agreement  H 
under  domestic  constitutional  law,  it  would  probably  be  unfair  to  conclude  that  Egypt 
should  reasonably  have  known  of  any  such  potential  constitutional  defect.  We  there¬ 
fore  conclude  that  Agreement  H  is  probably  of  force  and  effect  under  international 
law.3 

In  a  detailed  reply  of  4  February  1976  to  the  second  memorandum  of  the 
Senate  Office  of  Legislative  Counsel,  the  Assistant  Legal  Adviser  for  Treaty 
Affairs  of  the  Department  of  State,  Arthur  W.  Rovine,  rejected  the  arguments 
advanced  by  the  Legislative  Counsel  in  his  first  memorandum.  Rovine’s 
memorandum  read  as  follows : 

In  its  first  memorandum,  the  Senate  Legislative  Counsel  [OLC]  concluded  that 
Agreement  E  was  invalid  under  international  law  because  Israel  ‘should  reasonably 
have  known’  that  the  Agreement  was  legally  required  to  be  submitted  as  a  treaty.  The 
OLC  stated  that,  ‘It  would  be  unfair  to  require  a  State  to  make  fine  distinctions  with 
respect  to  the  domestic  law  of  another  State.  In  this  instance,  however,  the  violation  of 
the  United  States  Constitution  is  fundamental  in  nature.’  The  OLC  cites  as  legal 
authority  the  Vienna  Convention  on  the  Law  of  Treaties  which  requires,  in  Article  46, 
that  the  violation  of  internal  law  be  ‘manifest’  and  that  it  concern  ‘a  rule  of  its 
internal  law  of  fundamental  importance.’  Professor  Henkin  is  also  cited  in  support:  ‘It 
is  now  accepted  that  a  treaty  made  in  violation  of  a  nation’s  constitution  is  nevertheless 

2  Ibid.,  at  S20108.  3  Ibid.,  at  S201 14. 


1  Ibid. 
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binding  upon  it  unless  the  violation  is  “fundamental”  and  the  other  party  knew  or  had 
reason  to  know  the  lack  of  authority  to  make  it.’ 

The  Senate  Legislative  Counsel  did  not  quote  the  following  statement  by  Professor 
Henkin: 

‘But  the  power  of  the  President  to  make  many  agreements  without  the  Senate  casts 
some  doubt  on  the  “fundamental  importance”  of  Senate  consent;  in  any  event, 
failure  to  obtain  such  consent  cannot  be  a  “manifest”  violation  of  the  Constitution 
since  no  one  can  say  with  certainty  when  it  is  required.’ 

( Foreign  Affairs  and  the  Constitution ,  i972>  P-  427-) 

Despite  the  OLC’s  attempt,  ‘no  one  can  say  with  certainty’  when  Senate  approval  is 
required,  and  indeed  this  has  been  true  throughout  the  nation’s  history.  The  OLC 
itself,  in  its  second  memorandum,  said  that  ‘Determining  what  is  constitutionally 
required  to  be  submitted  as  a  treaty,  as  we  suggested,  is  not  an  easy  matter.’  As  we 
noted  above,  Senator  Bricker  said  that  ‘It  is  probably  impossible  to  draw  a  satisfactory 
line  of  demarcation  even  in  a  statute’  between  treaty  and  executive  agreement. 

Nevertheless,  according  to  the  OLC,  Israel  ‘should  reasonably  have  known’  that 
Agreement  E  had  to  be  a  treaty.  In  our  view,  there  is  no  justification  whatever  for  that 
conclusion.  Agreement  E  is  fully  valid  under  both  United  States  domestic  law  and 
international  law.1 

The  merits  of  these  arguments  will  be  assessed  in  the  conclusions  to  this 
article. 


Panama  Canal  Treaties 
A.  Carter-Torrijos  statement 

Article  274  of  the  Constitution  of  Panama  of  1972  provides  that  ‘[tjreaties 
which  may  be  signed  by  the  Executive  Organ  with  respect  to  the  Panama  Canal, 
its  adjacent  zone,  and  the  protection  of  the  said  Canal,  and  for  the  construction  of 
a  new  Canal  at  sea  level  or  of  a  third  set  of  locks,  shall  be  submitted  to  a  national 
plebiscite’.2 

On  7  September  1977,  the  Governments  of  the  United  States  and  Panama 
signed  treaties  pertaining  to  the  Panama  Canal  together  with  a  number  of 
accompanying  instruments,  exchanges  of  notes,  letters  and  related  agreements.3 

On  14  October  1977,  following  a  meeting  between  President  Carter  and 

1  The  text  of  this  memorandum  was  supplied  to  the  author  by  the  Department  of  State.  It  is 
reproduced  in  International  Legal  Materials,  15  (1976),  p.  198. 

2  General  Secretariat  Organization  of  American  States,  Constitution  of  Panama,  1972  (1974), 
at  p.  44. 

3  Panama  Canal  Treaty,  Agreed  Minute  to  the  Panama  Canal  Treaty,  Treaty  concerning  the 
Permanent  Neutrality  and  Operation  of  the  Panama  Canal,  Protocol  to  the  Treaty  concerning  the 
Permanent  Neutrality  and  Operation  of  the  Panama  Canal,  Agreement  in  Implementation  of 
Article  III  of  the  Panama  Canal  Treaty,  Agreement  in  Implementation  of  Article  IV  of  the 
Panama  Canal  Treaty.  For  the  text  of  these  treaties  and  other  instruments  see  Senate  Executive 
Report  No.  95-12  of  the  Committee  on  Foreign  Relations,  95th  Congress,  2nd  session  (1978) 
(hereinafter  Panama  Canal  Report),  at  pp.  201-90.  See  American  Journal  of  International  Law, 
71  (1978),  pp.  635-43. 
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General  Torrijos  (‘Chief  of  Government’  of  Panama),  a  Joint  Statement  of 
Understanding  concerning  the  Neutrality  Treaty  was  issued.1 

On  23  October  1977,  a  plebiscite  was  held  in  Panama  on  the  text  of  the 
treaties  and  related  documents  signed  on  7  September.2 

The  Carter-Torrijos  statement  was  not  included  on  the  ballot,  but  was  read  by 
General  Torrijos  on  national  television  three  days  before  the  plebiscite3  and  a 
number  of  Panamanian  newspapers  printed  its  text  prior  to  the  holding  of  the 
plebiscite.4 

The  Senate  Foreign  Relations  Committee  had  recommended  that  the  text  of 
the  Carter-Torrijos  statement  of  14  October  1977  be  made  an  integral  part  of  the 
Neutrality  Treaty,  to  have  the  same  force  and  effect  as  the  treaty  provisions  of  7 
September  submitted  to  the  Senate  for  its  advice  and  consent.  Originally,  the 
Committee  voted  to  include  the  joint  statement  in  a  single  amendment  which 
would  have  added  a  new  article  (IX)  to  the  treaty,  but  after  being  advised  by  the 
Department  of  State  that  this  could  require  a  new  Panamanian  plebiscite,  which 
could  vastly  complicate  the  ratification  process,  the  Committee  decided  on  a 
‘cosmetic’  change  and  voted  instead  to  recommend  the  addition  of  the  same 
material  in  two  parts  to  Articles  IV  and  VI  of  the  treaty.  The  Committee  was 
informed  by  the  Department  of  State  that  no  new  plebiscite  would  be  required 
for  the  approval  of  these  two  amendments,  which  together  comprise  the  ver¬ 
batim  text  of  the  joint  statement,  because  it  ‘is  clear  that  the  Panamanian  people 
were  fully  apprised  of  the  Joint  Statement  prior  to  the  plebiscite,  and  were 
accorded  a  full  opportunity  to  consider  its  provisions  before  approving  the 
treaties’.5 


1  For  the  text  of  the  joint  (unsigned)  statement  see  ibid.,  at  p.  291;  Weekly  Compilation  of 
Presidential  Documents,  vol.  13,  at  p.  1547  (17  October  1977). 

2  See  Congressional  Record,  vol.  124,  S3516-19  (daily  edn.,  13  March  1978).  See  also  ibid., 
S2944-62  (daily  edn.,  6  March  1978). 

3  Panama  Canal  Report  (above,  p.  182,  n.  3),  at  p.  8. 

4  Panama  Canal  Hearings  (above,  p.  177  n.  4),  at  pp.  478-80. 

5  See  Panama  Canal  Report  (above  p.  182,  n.  3),  at  p.  8.  The  following  is  the  text  of  Articles 
IV  and  VI  of  the  Neutrality  Treaty,  together  with  the  amendments: 

Article  IV 

Original  Article 

The  United  States  of  America  and  the  Republic  of  Panama  agree  to  maintain  the  regime  of 
neutrality  established  in  this  Treaty,  which  shall  be  maintained  in  order  that  the  Canal  shall 
remain  permanently  neutral,  notwithstanding  the  termination  of  any  other  treaties  entered 
into  by  the  two  Contracting  Parties. 

Amendment 

A  correct  and  authoritative  statement  of  certain  rights  and  duties  of  the  parties  under  the 
foregoing  is  contained  in  the  Statement  of  Understanding  issued  by  the  Government  of  the 
United  States  of  America  on  October  14,  1977,  and  by  the  Government  of  the  Republic  of 
Panama  on  October  18,  1977,  which  is  hereby  incorporated  as  an  integral  part  of  this  Treaty, 
as  follows: 

‘Under  the  Treaty  Concerning  the  Permanent  Neutrality  and  Operation  of  the  Panama  Canal 
(the  Neutrality  Treaty),  Panama  and  the  United  States  have  the  responsibility  to  assure  that 
the  Panama  Canal  will  remain  open  and  secure  to  ships  of  all  nations.  The  correct  interpre¬ 
tation  of  this  principle  is  that  each  of  the  two  countries  shall,  in  accordance  with  their  respec¬ 
tive  constitutional  processes,  defend  the  Canal  against  any  threat  to  the  regime  of  neutrality. 
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The  Department  of  State  regards  the  Carter-Torrijos  statement  as  a  correct 
interpretation  of  the  Neutrality  Treaty  and  considers  that  since  the  substance  of 
that  statement  was  placed  before  the  Panamanian  people  before  the  plebiscite, 
there  was  no  need  for  a  second  plebiscite.  In  this  connection,  a  letter  addressed 
to  this  author  reads,  in  part,  as  follows : 

As  you  know,  under  Article  46  of  the  Vienna  Convention  on  the  Law  of  Treaties,  a 
State’s  consent  to  be  bound  by  a  treaty  may  be  insufficient  if  that  consent  has  been 
given  in  manifest  violation  of  an  internal  law  of  fundamental  importance  regarding 
competence  to  conclude  treaties.  Article  46  also  stipulates  that  a  violation  is  ‘manifest’ 
if  it  would  be  ‘objectively  evident  to  any  State  conducting  itself  in  the  matter  in 
accordance  with  normal  practice  and  in  good  faith’. 

The  Carter-Torrijos  statement  of  October  14,  1977  (published  in  full  in  Panama  on 
October  18)  was  issued  by  the  United  States  and  Panama  as  a  correct  interpretation  of 
the  Neutrality  Treaty.  The  Government  of  Panama  has  informed  the  United  States 
that  the  joint  statement  was  placed  before  the  Panamanian  people  prior  to  the  October 
23  plebiscite  as  the  correct  interpretation  of  the  Neutrality  Treaty,  and  that  the  plebis¬ 
cite  was  carried  out  with  the  full  understanding  that  the  meaning  to  be  given  to  the 
Treaty  was  set  out  in  the  joint  statement.  (Our  Embassy  confirmed  that  the  statement 
was  widely  publicized  in  the  Panamanian  media  prior  to  the  plebiscite  and  was  accu¬ 
rately  represented  as  a  correct  and  authoritative  interpretation  of  the  Treaty.)  In  the 
view  of  the  Government  of  Panama,  the  substance  of  the  joint  statement  was  in  effect 
approved  by  the  Panamanian  people  by  the  October  23  plebiscite  and  there  was  there¬ 
fore  no  need  for  a  second  plebiscite. 

While  this  question  is,  of  course,  a  matter  of  Panamanian  constitutional  law, 

and  consequently  shall  have  the  right  to  act  against  any  aggression  or  threat  directed  against 
the  Canal  or  against  the  peaceful  transit  of  vessels  through  the  Canal. 

‘This  does  not  mean,  nor  shall  it  be  interpreted  as,  a  right  of  intervention  of  the  United 
States  in  the  internal  affairs  of  Panama.  Any  United  States  action  will  be  directed  at  insuring 
that  the  Canal  will  remain  open,  secure,  and  accessible,  and  it  shall  never  be  directed  against 
the  territorial  integrity  or  political  independence  of  Panama.’ 


Original  Article 


Article  VI 


1.  In  recognition  of  the  important  contributions  of  the  United  States  of  America  and  of  the 
Republic  of  Panama  to  the  construction,  operation,  maintenance,  and  protection  and  defense 
of  the  Canal,  vessels  of  war  and  auxiliary  vessels  of  those  nations  shall,  notwithstanding  any 
other  provisions  of  this  Treaty,  be  entitled  to  transit  the  Canal  irrespective  of  their  internal 
operation,  means  of  propulsion,  origin,  destination,  armament  or  cargo  carried.  Such  vessels  of 
war  and  auxiliary  vessels  will  be  entitled  to  transit  the  Canal  expeditiously. 

2.  The  United  States  of  America,  so  long  as  it  has  responsibility  for  the  operation  of  the 
Canal,  may  continue  to  provide  the  Republic  of  Colombia  toll-free  transit  through  the  Canal 
for  its  troops,  vessels  and  materials  of  war.  Thereafter,  the  Republic  of  Panama  may  provide 
the  Republic  of  Colombia  and  the  Republic  of  Costa  Rica  with  the  right  of  toll-free  transit. 


Amendment 

‘In  accordance  with  the  Statement  of  Understanding  mentioned  in  Article  IV  above:  “The 
Neutrality  Treaty  provides  that  the  vessels  of  war  and  auxiliary  vessels  of  the  United  States  and 
Panama  will  be  entitled  to  transit  the  Canal  expeditiously.  This  is  intended,  and  it  shall  so  be 
interpreted,  to  assure  the  transit  of  such  vessels  through  the  Canal  as  quickly  as  possible, 
without  any  impediment,  with  expedited  treatment,  and  in  the  case  of  need  or  emergency,  to  go 
to  the  head  of  the  line  of  vessels  in  order  to  transit  the  Canal  rapidly.”  ’ 

See  Appendix  I.  See  also  Congressional  Quarterly,  Weekly  Report,  vol.  36,  no.  16  at  pp.  1003-4 
(22  April  1978);  Panama  Canal  Report,  at  p.  218. 
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certainly  Panama’s  opinion  appears  to  us  a  reasonable  interpretation  of  its  constitu¬ 
tional  requirements,  and  we  believe  that  it  would  appear  as  reasonable  to  most  ob¬ 
servers.  If  there  has  been  any  violation  of  the  Panamanian  Constitution  (and  we  do  not 
believe  this  to  be  the  case),  it  is  not  ‘objectively  evident’  and  is  therefore  not  ‘manifest’ 
within  the  meaning  of  Article  46  of  the  Vienna  Convention.1 

In  this  connection,  the  understanding  of  the  Senate  Foreign  Relations  Com¬ 
mittee  of  the  amendments  is  of  interest.  That  Committee  stated  that  the  first 
amendment  allows  the  United  States  to  introduce  its  armed  forces  into  Panama 
whenever  and  however  the  Canal  is  threatened,  and  whether  such  a  threat  is 
internal  or  external,  military  or  non-military.  When  and  what  steps  are  necessary 
to  defend  the  Canal  is  for  the  United  States  to  determine  on  its  own  in  accor¬ 
dance  with  its  constitutional  processes.  As  regards  the  second  paragraph  of  the 
amendment,  it  does  not  prohibit  the  United  States  from  doing  anything  that  is 
not  already  prohibited  under  the  United  Nations  Charter.  If  a  conflict  would 
somehow  arise  between  the  two  paragraphs,  ‘there  is  no  question  that  the  first 
would  prevail.  The  rights  conferred  therein  are  stated  in  absolute  terms  and  must 
therefore  be  construed  as  controlling.’2 

As  regards  the  amendment  to  Article  VI  of  the  treaty,  it  confers  upon  United 
States  warships  and  auxiliary  vessels  the  right  to  go  to  the  head  of  the  line  in  an 
emergency.  ‘What  constitutes  an  emergency,  and  when  one  exists,  is  for  the 
United  States  .  .  .  alone  to  determine.’3 

It  is  certainly  conceivable  that  an  international  lawyer  would  not  construe 
these  amendments  as  limited  to  an  interpretation  of  the  text  of  Articles  IV  and 
VI. 

A  number  of  Senators  argued  that  the  treaty  as  amended  by  the  text  of  the 
Carter-Torrijos  statement  should  be  submitted  to  another  plebiscite  in  Panama. 
Thus  Senator  Griffin  argued  that,  under  international  law,  an  amended  treaty  is 
a  rejected  treaty.  Once  amended  by  one  party,  it  must  then  be  ‘reratified’  as  a 
new  treaty  by  the  other  party.  It  was  obvious,  argued  the  Senator,  that  if  the 
Senate  amends  the  treaty  only  by  incorporating  the  text  of  the  Carter-Torrijos 
statement,  instruments  of  ratification  would  be  exchanged  without  first  sub¬ 
mitting  the  new  treaty  to  a  vote  of  the  people  of  Panama  in  a  new  plebiscite,  as 
required  by  Article  274  of  the  Constitution  of  Panama.  Yet,  without  such 
amendments,  the  Senate  would  not  consent  to  ratification.  If  the  revised  treaty 
were  submitted  to  another  plebiscite  in  Panama,  there  was  a  possibility  that  it 
might  be  rejected.  Invoking  Article  46  of  the  Vienna  Convention  on  the  Law  of 
Treaties,  the  Senator  argued  that  no  one  could  seriously  contend  that  the  require¬ 
ment  of  approval  by  plebiscite  in  the  Constitution  of  Panama  was  not  a  rule  ‘of 
fundamental  importance’4  and  a  failure  to  follow  the  rule  would  be  ‘manifest’.5 
‘Charges  of  misdeeds  on  the  part  of  Roosevelt  and  Bunau  Varilla  will  be 

1  Letter  to  the  author,  dated  31  May  1978,  from  Arthur  W.  Rovine,  Assistant  Legal  Adviser 
for  Treaties. 

2  Panama  Canal  Report,  at  pp.  6-7. 

3  Ibid.,  at  p.  7. 

4  Congressional  Record,  vol.  124,  S3516-17  (daily  edn.,  13  March  1978). 

5  Ibid.,  at  S3787-8  (15  March  1978). 
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dwarfed  by  denouncements  of  the  Carter-Torrijos  maneuver  in  future  history.’1 
The  Senate  should  not  consent  to  the  ratification  but  rather  advise  the  President 
to  renegotiate  the  treaties.  Otherwise,  ‘the  foundation  would  be  laid  for  future 
Panamanian  claims  that  the  treaties  are  invalid  because  in  their  final  form  they 
were  not  properly  ratified  in  accordance  with  Panama’s  constitution’.2 

Similarly,  Senator  Bartlett  argued  that  non-submission  of  the  treaty,  as 
amended,  to  a  new  plebiscite  would  cause  the  treaty  to  be  found  wanting  under 
international  law  or  under  the  law  of  Panama.  Although  international  law  tends 
to  avoid  consideration  of  the  internal  affairs  of  States  with  respect  to  certain 
issues  such  as  ratification  of  treaties,  international  law  does  not  divorce  itself 
completely  from  considerations  of  domestic  law.  Invoking  Article  46  of  the 
Vienna  Convention  on  the  Law  of  Treaties,  the  Senator  suggested  that  the 
requirement  of  a  plebiscite  was  stated  clearly  in  the  fundamental  law  of  Panama, 
i.e.  Article  274  of  the  Constitution,  and  that  a  failure  to  have  a  second  plebiscite 
to  consider  changes  involving  the  treaties  would  constitute  a  manifest  violation. 
The  Senator  proposed  a  reservation  to  the  resolution  of  ratification  which  would 
direct  the  President  to  determine,  before  the  date  of  the  exchange  of  the  instru¬ 
ments  of  ratification,  that  the  Republic  of  Panama  has  ratified  the  treaty,  as 
amended,  in  accordance  with  its  constitutional  processes,  including  the  process 
required  by  the  provisions  of  Article  274  of  the  Constitution  of  the  Republic  of 
Panama.3 

This  reservation,  ‘which  makes  explicit  the  recognition  that  a  new  plebiscite  is 
required  in  Panama’,  was  necessary,  claimed  Senator  Bartlett,  inter  alia,  in 
order  to  guarantee  United  States  and  Panamanian  rights  under  the  treaty, 
comply  with  international  law,  reduce  the  likelihood  of  misunderstandings  with 
Panama,  and  the  chances  that  subsequent  Panamanian  regimes  would  refute  the 
treaty,  comply  with  the  Panamanian  Constitution  and  ensure  that  the  Supreme 
Court  of  Panama  does  not  avoid  the  agreement.4 

Senator  Church,  in  opposing  the  adoption  of  the  Bartlett  reservation,  argued 
as  follows: 

.  .  .  this  reservation  would  require  that  the  President  of  the  United  States  certify  to  the 
U.S.  Senate  that  the  Government  of  Panama  has  complied  with  the  laws  of  Panama. 

I  have  little  doubt  how  we  would  react  if  a  similar  reservation  was  adopted  by  Panama 
and  directed  toward  the  United  States.  We  would  regard  it  as  the  height  of  presumption. 

Furthermore,  there  is  no  way  that  the  President  of  the  United  States  can  positively 
certify  that  Panama  has  complied  with  Panamanian  laws. 

This  is  a  matter  that  can  be  authoritatively  determined  only  by  the  Government  of 
Panama,  and,  furthermore,  is  the  business  of  Panama. 

Now,  Article  II  of  the  treaty  provides  as  follows: 

‘This  treaty  shall  be  subject  to  ratification  in  accordance  with  the  Constitutional 
procedures  of  the  two  parties.’ 


1  Statement  of  Sen.  Griffin,  Congressional  Record,  vol.  124,  S3518  (daily  edn.,  13  March  1978). 

2  Panama  Canal  Report  (above,  p.  182,  n.  3),  at  p.  200. 

3  Congressional  Record,  vol.  124,  S5743  (daily  edn.,  18  April  1978).  See  also  ibid,  at  S?74i-<; 

4  Ibid.,  at  SS743- 
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I  submit  .  .  .  that  this  language  is  all  the  guarantee  we  need.  In  the  normal  course  of 
comity  between  nations,  Panama  would  certify  that  its  own  constitutional  processes, 
its  own  laws,  had  been  complied  with,  as  we  in  turn  would  certify  that  our  laws  had 
been  complied  with. 

I  do  not  think  that  it  is  within  the  competence  of  the  Presidency  or  of  the  Senate  to 
construe  or  to  interpret  Panamanian  law  for  the  Panamanians. 

It  has  been  argued  that  since  the  Senate  has  adopted  certain  reservations  to  these 
treaties  it  is  necessary  to  hold  a  second  plebiscite  under  Panamanian  law  .  .  .  that  is  for 
the  Panamanians  to  determine.1 

The  Government  of  Panama  itself  claimed,  in  a  communique  issued  by  the 
Foreign  Ministry  on  25  April  1978, 2  following  the  adoption  by  the  United  States 
Senate  on  18  April  1978  of  the  resolution  of  ratification  of  the  Panama  Canal 
Treaty,3  that  the  Panamanian  people  approved  the  statement  of  understanding 
of  14  October  1977 ,  agreed  upon  by  Torrijos  and  Carter  and  which  was  ‘per¬ 
sonally  explained  to  the  citizenry  by  General  Torrijos  before  23  October  1977. 
In  other  words,  the  people  who  supported  the  Torrijos-Carter  treaties  in  the 
plebiscite  approved  the  true  interpretation  given  to  those  instruments  by  their 
signatories.’  The  statement  went  on  to  point  out  that  the  two  amendments  to  the 
Neutrality  Treaty  corresponded  exactly  with  the  statement  of  understanding 
and  contained  an  authentic  interpretation  of  that  treaty.  The  reading  given  by 
the  Government  of  Panama  to  the  two  amendments  appears  to  be  different 
from  the  reading  given  to  it  by  the  Committee  on  Foreign  Relations  of  the 
United  States  Senate. 

B.  Other  conditions,  reservations  and  understandings 

In  addition  to  the  ‘leadership’  amendments,  i.e.  the  two  amendments  based 
on  the  Carter-Torrijos  statement,  the  Senate  adopted  a  large  number  of  con¬ 
ditions,  reservations  and  understandings  to  the  two  treaties.4  These  conditions, 
reservations  and  understandings,  whatever  their  precise  title,  were  of  differing 
scope  and  significance.  Some  of  them  were  far-reaching  in  nature.  Thus,  the 
famous  De  Concini  reservation  provided  that  notwithstanding  other  provisions 
of  the  Neutrality  Treaty,  the  United  States  shall  have  the  right — if  the  Canal  is 
closed  or  its  operations  are  interfered  with — to  take  such  steps  as  it  deems 
necessary,  in  accordance  with  its  constitutional  processes,  including  the  use  of 
military  force  in  Panama,  to  reopen  the  Canal  or  restore  the  operations  of  the 
Canal,  as  the  case  may  be.  This  reservation  was  somewhat  neutralized  by  the 
reservation  to  the  Panama  Canal  Treaty  providing  that  pursuant  to  the  principle 
of  non-intervention,  ‘any  action  taken  by  the  United  States  of  America  in  the 
exercise  of  its  rights  to  assure  that  the  Panama  Canal  shall  remain  open,  neutral, 

1  Ibid.,  at  S5744.  The  Bartlett  reservation  was  not  adopted.  See  ibid.,  at  S5745. 

2  Source:  incoming  unclassified  Department  of  State  telegram  of  26  April  1978,  on  file  in  the 
Office  of  the  Assistant  Legal  Adviser  for  Treaties. 

3  The  text  of  the  resolution  of  ratification  is  in  Congressional  Record,  vol.  124,  S5796-7  (daily 
edn.,  18  April  1978).  The  text  of  the  resolution  of  ratification  of  the  treaty  concerning  the  Per¬ 
manent  Neutrality  and  Operation  of  the  Panama  Canal  Treaty  can  be  found  in  ibid.,  at  S3857-8 
(daily  edn.,  16  March  1978).  Both  texts  are  given  in  the  Appendices  to  this  article. 

4  For  the  text  see  the  two  resolutions  of  ratification,  above,  n.  3. 
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secure  and  accessible,  pursuant  to  the  provisions  of  this  Treaty  and  the  Neu¬ 
trality  Treaty  and  the  resolutions  of  advice  and  consent  thereto,  shall  be  only  for 
the  purpose  of  assuring  that  the  Canal  shall  remain  open,  neutral,  secure  and 
accessible,  and  shall  not  have  as  its  purpose  or  be  interpreted  as  a  right  of  inter¬ 
vention  in  the  internal  affairs  of  the  Republic  of  Panama  or  interference  with  its 
political  independence  or  sovereign  integrity.’1 

Resolutions  of  ratification  of  both  treaties  provided  that  the  President  of  the 
United  States  shall  include  in  the  instrument  of  ratification  exchanged  with  the 
Government  of  Panama  all  conditions,  reservations,  understandings,  etc.  in¬ 
corporated  by  the  Senate  in  the  resolutions  of  ratification. 

These  developments  give  rise  to  two  principal  questions:  first,  what  is  the 
scope  of  obligations  mutually  agreed  to  by  the  two  parties',  secondly,  how  do  the 
various  reservations,  conditions  and  understandings— which  no  doubt  affect 
the  language  of  the  treaties — relate  to  the  constitutional  duty  of  the  Government 
of  Panama  to  submit  to  a  plebiscite  all  treaties  pertaining  to  the  status  of  the 
Panama  Canal? 

First  one  may  ask  oneself,  however,  whether  the  various  conditions,  reser¬ 
vations  and  understandings  made  by  the  Senate  in  the  resolutions  of  ratification 
can  be  regarded  as  mere  interpretations  of  the  two  treaties,  or  as  substantive 
changes  requiring  renegotiation.2 

Professor  Louis  Henkin  observed  that  ‘[wjhether  the  Senate  insists  on  a 
modification  in  the  terms  of  a  treaty,  or  on  a  particular  interpretation  of  it,  or  on 
some  limitation  of  its  consequences,  reservation  usually  requires  renegotiation, 
to  the  dismay  of  Presidents  and  the  impatience  of  other  governments,  but  all 
now  accept  this  additional  obstacle  in  the  American  treaty  process.  The  con¬ 
stitutional  authority  of  the  Senate  to  impose  reservations  has  not  been  seriously 
questioned.’3 

Professor  Henkin  further  suggested  that  when  the  Senate  can  be  persuaded  to 
clarify  or  even  modify  a  treaty  provision  without  entering  a  reservation,  by 
expressing  instead  its  understanding  of  a  treaty  provision,  and  if  that  under¬ 
standing  is  communicated  to  the  other  party  and  is  accepted  or  acquiesced  in, 
the  treaty  need  not  be  reopened.  He  points  out,  however,  that  failure  of  com¬ 
munication  may  engender  doubt  and  controversy  as  to  whether  the  parties 
agreed  to  the  same  terms.4 

It  is  obvious  that  whether  Panama  has  agreed  to  the  same  terms  of  the 
treaties  as  the  United  States  depends  on  the  meeting  of  the  minds  of  the  two 
parties,  and  particularly  on  the  consent  of  Panama  to  the  conditions,  reservations 
and  understandings  introduced  by  the  United  States  Senate.  Indeed,  in  a 
Memorandum  of  Law  submitted  by  the  Legal  Adviser  of  the  Department  of 
State,  it  was  suggested,  correctly  in  the  opinion  of  this  writer,  that  there  is  no 

1  Congressional  Record,  vol.  124,  85796-7  (daily  edn.,  18  April,  1978). 

2  The  Legal  Adviser  of  the  Department  of  State  stated  that  ‘substantive  amendments  and 
reservations  to  the  Panama  Canal  Treaties  put  forth  by  Panama  that  would  affect  United  States 
rights  or  obligations  under  the  Treaties  cannot  be  accepted  by  the  United  States  unless  approved 
by  the  President  and  the  Senate’:  Congressional  Record, v  ol.  124,  S  5735  (daily  edn.,  18  April  1978). 

3  L.  Henkin,  Foreign  Affairs  and  the  Constitution  (1972),  pp.  133-4.  4  Ibid.,  at  p.  136. 
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reason  why  an  interpretation  of  the  Neutrality  Treaty  expressed  in  a  reservation 
or  understanding  in  the  Senate  resolution  of  ratification  should  not  be  binding, 
when  concurred  in  by  Panama.  If  both  parties  to  a  bilateral  treaty  agree  in  a 
separate  instrument  to  an  appropriate  interpretation  of  that  treaty,  there  is  no 
legal  reason  why  the  special  instrument  should  not  be  fully  effective  in  accor¬ 
dance  with  its  terms.’1 

Although  the  resolutions  of  ratification  of  the  Panama  Canal  Treaties  go 
beyond  interpretative  statements,  what  is  of  importance  is  that  the  Government 
of  Panama  accepted  all  of  the  Senate  declarations.2 

Indeed,  the  Protocol  of  Exchange  of  Instruments  of  Ratification,  exchanged 
on  16  June  1978  in  the  wholly  ceremonial  exchange  of  instruments  of  ratification 
which  took  place  in  Panama  between  Carter  and  Torrijos,  includes  an  explicit 
Panamanian  acceptance  of  the  amendments,  conditions,  reservations  and  under¬ 
standings  adopted  by  the  United  States  Senate  since  the  treaties  were  signed  on 
7  September  1977  and  after  the  treaties  had  been  approved  by  the  Panamanian 
plebiscite.  Indeed,  the  Protocol  states  that : 

Said  amendments,  conditions,  reservations  and  understandings  have  been  com¬ 
municated  by  the  Government  of  the  United  States  of  America  to  the  Government  of 
the  Republic  of  Panama.  Both  governments  agree  that  the  Treaties,  upon  entry  into 
force  in  accordance  with  their  provisions,  will  be  applied  in  accordance  with  the  above- 
mentioned  amendments,  conditions,  reservations  and  understandings.3 

Moreover,  the  Spanish  [Panamanian]  text  of  the  instruments  of  ratification 
reproduces  the  above  amendments,  conditions,  reservations  and  understandings. 
This  largely  resolves  the  difficulty  with  regard  to  the  identity  of  the  obligations 
accepted  by  the  two  parties.  Largely,  but  not  entirely,  since  the  statement  of  the 
Panamanian  Foreign  Ministry  of  25  April  gives  the  various  Senate  declarations  a 
minimal,  low-key  reading,  suggesting  that  they  offer  reasonable  interpretations 
of  the  treaty  provisions  rather  than  major  modifications  thereof.  The  conclusion 
reached  in  the  statement  was  that  the  objectives  of  the  treaties  had  not  been 
changed  or  distorted  by  the  Senate  resolutions.  Legal  difficulties  may  yet  arise  in 
light  of  differences  between  the  Panamanian  and  American  interpretations  of  the 
scope  and  meaning  of  the  conditions,  reservations  and  understandings  included 
in  the  Senate  resolutions.4 

A  more  difficult  question  is,  however,  that  of  the  status  of  the  Senate  con¬ 
ditions,  reservations  and  understandings  in  relation  to  Article  274  of  the  Pana¬ 
manian  Constitution. 

1  Congressional  Record,  vol.  124,  S5780  (daily  edn.,  18  April  1978). 

2  Statement  of  the  Foreign  Ministry  of  Panama  of  25  April  1978,  above,  p.  187  n.  2. 

3  The  English  [United  States]  text  of  the  Protocol  is  given  in  the  Appendices  to  this  article.  It 
was  supplied  to  this  author  by  the  Assistant  Legal  Adviser  for  Treaties  in  the  Department  of 
State. 

4  New  York  Times,  17  June  1978,  p.  1,  col.  6.  The  ceremonial  nature  of  the  exchange  of  instru¬ 
ments  of  ratification  is  made  clear  by  the  Senate  reservation  to  the  Panama  Canal  Treaty  whereby 
the  exchange  of  the  instruments  of  ratification  shall  not  be  effective  earlier  than  31  March  1979, 
and  the  treaties  shall  not  enter  into  force  prior  to  1  October  1979,  unless  legislation  necessary  to 
implement  the  provisions  of  the  Panama  Canal  Treaty  shall  have  been  enacted  by  the  Congress  of 
the  United  States  before  31  March  1979. 
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This  question  was  raised  in  the  Senate  by  opponents  of  the  ratification  of  the 
treaties.  Thus  Senator  Griffin,  in  considering  ‘what  will  be  the  legal  impli¬ 
cations  of  the  adoption  by  the  Senate  of  reservations  and  understandings’,1 
invoked  Article  46  of  the  Vienna  Convention  on  the  Law  of  Treaties  and  argued 
that  the  plebiscite  requirement  in  Panama’s  Constitution  is  a  rule  of  fundamental 
importance  and  that  a  failure  to  follow  that  rule  would  be  manifest.  He  con¬ 
cluded  that  under  international  law, 

any  condition  applied  to  these  treaties  by  the  Senate — whether  we  call  it  an  amendment, 
a  reservation,  or  by  some  other  term — must  be  accepted  by  Panama  in  accordance  with 
its  constitutional  procedures.  Its  constitution  requires  approval  by  a  vote  of  the  people. 

If  we  permit  President  Carter  and  General  Torrijos  to  exchange  instruments  of 
ratification  without  the  required  new  plebiscite,  we  will  invite  a  future  Panamanian 
leader  to  denounce  the  treaty  as  null  and  void  under  international  law.1 

The  opposite  view  was  expressed  by  the  Department  of  State.  In  the  letter 
already  mentioned,  this  writer  was  advised  that: 

With  respect  to  other  [i.e.  other  than  the  two  amendments  arising  from  the  Carter- 
Torrijos  joint  statement]  Senate  reservations  and  understandings,  I  have  enclosed  a 
copy  of  a  communique  from  the  Government  of  Panama  [of  25  April  1978]  which 
explains  why,  in  their  view,  Panamanian  law  did  not  require  a  second  plebiscite.  Once 
again,  we  believe  that  the  Panamanian  interpretation  of  its  own  law  appears  to  be 
reasonable.  We  do  not  perceive  any  violation  of  Panamanian  law,  and  certainly  no 
‘manifest’  violations  within  the  meaning  of  Article  46. 2 

As  already  pointed  out,  the  Government  of  Panama  chose  to  accept  the  Senate 
conditions,  reservations  and  understandings  and  viewed  them  as  mere  inter¬ 
pretative  statements  of  the  treaties. 

It  will  be  recalled  that  the  Vienna  Convention  on  the  Law  of  Treaties  defined 
a  reservation  as  a  unilateral  statement,  however  phrased  or  named,  made  by  a 
State,  when  signing,  ratifying,  accepting,  approving  or  acceding  to  a  treaty, 
whereby  it  purports  to  exclude  or  to  modify  the  legal  effect  of  certain  provisions 
of  the  treaty.3  When  a  reservation  is  accepted  by  the  other  State,  it  modifies  the 
provisions  of  a  treaty  to  which  the  reservation  relates,  in  the  relations  between . 
the  reserving  State  and  the  State  accepting  the  reservation.4 

If  the  Senate  conditions,  reservations  and  understandings  are  regarded  as 
going  beyond  mere  interpretations  and  as  modifying  the  provisions  of  the  treaty, 
serious  difficulties  may  yet  arise  in  relation  to  Article  274  of  the  Panamanian 
Constitution,  despite  the  position  taken  by  the  Torrijos  Government.  Probably 
as  a  safeguard  against  the  possibility  that  a  future  Panamanian  Government  may 
invoke  Article  46  of  the  Vienna  Convention  on  the  Law  of  Treaties  and  argue 
that  a  manifest  breach  had  occurred  of  Article  274  of  its  Constitution,  the 
Panamanian  texts  of  the  instruments  of  ratification  contain  the  following  specific 
references  to  that  Article : 

1  Congressional  Record,  vol.  124,  S3787  (daily  edn.,  15  March  1978). 

2  See  above,  p.  185  n.  1. 

3  Article  2  (1)  (d).  See  also  Article  2  (2).  The  Senate  used  the  term  ‘reservations’  with  regard 

to  bilateral  agreements.  4  Article  21. 
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Por  cuanto  la  Republica  de  Panama,  mediante  el  plebiscito  que  ordena  el  artlculo  274 
de  su  Constitution  Pobtica,  ratified  el  Tratado  de  Neutralidad  [el  Tratado  del  Canal  de 
Panama]  antes  expresado. 

(Considering  that  the  Republic  of  Panama  through  the  plebiscite  provided  for  in 
Article  274  of  its  Political  Constitution  ratified  the  above  mentioned  .  .  .  Treaty.) 
(Author’s  translation.) 

The  international  legal  implications  of  this  situation  will  be  considered  in  the 
conclusions  to  this  article. 


Conclusions 

It  is  not  surprising  that  in  the  case  of  both  the  Sinai  II  Agreements  and  the 
Panama  Canal  Treaties  the  attention  was  focused  on  the  exception  clause  of 
Article  46,  namely  whether  the  violation,  if  any,  of  a  provision  of  a  State’s  in¬ 
ternal  law  regarding  competence  to  conclude  treaties  was  manifest.  The  prediction 
made  by  the  representative  of  Pakistan  at  the  Vienna  Conference  on  the  Law  of 
Treaties  that  the  application  of  the  exception  clause  would  give  rise  to  diffi¬ 
culties1  has  thus  come  true.  There  was  no  question  that  in  both  cases  the  internal 
law  concerned  was  of  fundamental  importance,  since  constitutions  and  con¬ 
stitutional  conventions  were  involved. 

In  both  cases,  too,  the  novel — and  increasingly  important — phenomenon  of 
objections  as  to  the  validity  of  certain  agreements  being  raised  on  the  floor  of  the 
Senate  of  the  United  States  and  the  resultant  parliamentary  debates  with  their 
attendant  notoriety  served  to  put  the  negotiators  on  notice  as  to  the  allegedly 
ultra  vires  nature  of  certain  agreements.  Such  notoriety  may  well  force  future 
negotiators  to  consider  carefully  the  claims  that  have  been  made  and  decide  on 
their  strategy  in  light  of  the  consideration  that  should  an  actual  dispute  arise  in 
the  future  between  the  two  contracting  parties  as  to  the  possibly  ultra  vires 
character  of  the  agreements,  it  would  be  difficult,  indeed,  to  pretend  that  they 
had  not  been  aware  of  the  problem.  But  the  fact  that  a  claim  of  violation  has 
gained  notoriety  does  not  mean  that  the  violation — if  any — is  necessarily  a 
manifest  one. 

In  the  case  of  the  Sinai  II  Agreements,  the  claim  made  by  the  Office  of  the 
Legislative  Counsel  of  the  Senate  was,  essentially,  that  certain  agreements 
should  not  have  been  handled  as  executive  agreements,  but  as  treaties,  requiring 
the  advice  and  consent  of  the  Senate.  The  memoranda  exchanged  by  that  Office 
with  the  Department  of  State  contain  considerable  material  on  the  constitu¬ 
tional  rules  and  practices  concerning  the  form  of  the  instrument  (i.e.  executive 
agreement  or  treaty)  selected  by  the  President  of  the  United  States  as  well  as 
a  number  of  cogent  arguments.  This  writer,  however,  has  found  the  argument 
that  the  United  States  Constitution  had  been  violated  by  the  decision  to 
handle  the  Sinai  II  Agreements  as  executive  agreements  not  convincing.  In 
any  event,  as  pointed  out  by  Professor  Henkin,  ‘since  no  one  can  say  with 


1  See  p.  176  n.  2,  supra. 
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certainty’  when  the  consent  of  the  Senate  to  an  agreement  is  required,  failure  to 
obtain  such  a  consent  cannot  be  manifest.1 

In  the  view  of  this  author,  therefore,  Agreement  E  was  perfectly  valid  under 
international  law  and  most  probably  under  the  domestic  law  as  well. 

The  situation  is,  however,  more  difficult  with  regard  to  the  Panama  Canal 
Treaties.  While  disclaiming  any  expertise  in  Panamanian  constitutional  law,  this 
writer  has  not  been  persuaded  by  the  arguments  advanced  by  the  Government  of 
Panama  to  the  effect  that  all  the  amendments,  conditions,  reservations  and  under¬ 
standings  introduced  by  the  Senate  subsequent  to  the  signing  of  the  treaties  on 
7  September  were  mere  interpretative  statements  rather  than  substantial  modifi¬ 
cations  of  the  treaties.  Whatever  the  strength  of  the  Panamanian  claim  that  the 
amendments  to  Articles  IV  and  VI  of  the  Neutrality  dreaty  were  based  on  the 
Carter— Torrijos  statement  which  was  ‘presented’  to  the  Panamanian  people 
prior  to  the  plebiscite,  and  thus  taken  into  account  by  the  people  in  the  plebiscite, 
may  be,  it  does  not  help  the  Panamanian  argument  with  regard  to  other  con¬ 
ditions,  reservations  and  understandings.  To  this  writer  it  appears  that  these 
conditions,  reservations  and  understandings  amounted  to  reservations  (or,  given 
the  bilateral  nature  of  the  agreements,  counter-offers)  modifying  the  treaties 
signed  on  7  September  1977,  and  approved  by  the  plebiscite  of  23  October  1977. 
Although  the  explicit  acceptance  by  Panama  of  those  reservations  disposes  of 
some  of  the  queries  as  to  the  scope  and  mutuality  of  the  obligations  assumed  by 
the  two  parties,  it  does  not  dispose  of  the  question  of  compliance  with  Article 
274  of  the  Panamanian  Constitution.  However,  despite  doubts  regarding  the 
soundness  of  the  Panamanian  position  on  this  point,  it  may  well  be  that  the 
international  legal  standing  of  the  treaties  has  not  been  adversely  affected.  Since 
the  United  States  Government  was  clearly  and  publicly  advised  by  the  Govern¬ 
ment  of  Panama  that  another  plebiscite  was  not  required,  there  was  no  need,  and 
possibly  no  justification,  for  the  United  States  to  question  the  Panamanian  posi¬ 
tion.  The  position  of  Senator  Church  with  regard  to  this  question  is  persuasive.2 

The  careful  drafting  of  the  Protocol  of  Exchange  of  Instruments  of  Ratification, 
which  acknowledges  Panamanian  acceptance  of  the  amendments,  conditions, 
reservations  and  understandings,  the  fact  that  the  Panamanian  texts  of  the 
instruments  of  ratification  reproduce  the  above  amendments,  conditions,  reserva¬ 
tions  and  understandings  and  the  explicit  reference  in  those  instruments  of 
ratification  to  Article  274  of  the  Panamanian  Constitution  provide  important 
safeguards  for  the  United  States  against  future  Panamanian  claims  that  a  mani¬ 
fest  breach  of  Article  274  had  occurred.  Should  a  future  ruler  of  Panama  attempt 
to  claim  that  Panama’s  consent  to  be  bound  by  the  Panama  Canal  Treaties  has 
been  expressed  in  violation  of  a  provision  of  its  internal  law  regarding  competence 


1  Op.  cit.  (above,  p.  188  n.  2),  at  p.  427  n.  21.  Wildhaber  observed,  correctly,  that  ‘[i]t  does  not 
help  to  say  that  Article  II,  §  2,  of  the  United  States  Constitution  is  so  well  known  that  it  possesses 
international  notoriety  .  .  .  the  making  of  executive  agreements  has  become  part  of  the  effective, 
living  constitution.  What  should  have  international  notoriety,  therefore,  would  be  the  delimi¬ 
tation  between  treaties  and  executive  agreements;  and  it  is  well-known  that  no  clear-cut  dis¬ 
tinction  between  them  exists’:  op.  cit.  (above,  p.  177  n.  1),  at  p.  176. 

2  See  above,  p.  187  n.  1. 
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to  conclude  treaties,  thus  invalidating  its  consent,  the  United  States  could  invoke 
the  official  position  of  the  Panamanian  Government  as  establishing  that  even  if 
there  was  a  violation,  it  could  not  have  been  manifest.  The  likelihood  that  such  a 
United  States  position  might  be  upheld  by  an  international  tribunal  does  not 
dispose  of  the  danger  that  the  way  in  which  this  particular  question  was  handled 
may  encourage  a  future  Panamanian  ruler  to  attack  the  legal  foundations  of  the 
treaties.  This  is  not  to  say  that  easy  alternatives  were  available.  Without  the 
amendments,  conditions,  reservations  and  understandings  the  Senate  would  not 
have  given  its  consent  to  the  treaties.  Had  the  amendments,  conditions,  reserva¬ 
tions  and  understandings  been  presented  to  the  Panamanian  people  in  the 
form  of  another  plebiscite,  it  is  entirely  possible  that  they  would  have  been 
rejected.  Legal  caution  pressed  to  its  logical  conclusion  would  probably  mean  that 
there  would  be  no  Panama  Canal  Treaties,  proving  the  saying  that  le  mieux  est 
Vennemi  du  bien.  For  there  is  little  doubt  that  the  Panama  Canal  Treaties  make  a 
considerable  contribution  to  the  normalization  and  progress  in  American- 
Panamanian  relations  and  in  the  international  scene  at  large. 

Finally,  another  lesson  that  can  be  learned  from  both  the  Sinai  II  Agreements 
and  the  Panama  Canal  Treaties  cases  is  that  smaller  countries  negotiating  with 
the  United  States — which  nowadays  means  increasingly  negotiating  with  the 
Senate  as  well — sometimes  have  no  choice  but  to  accept  changes  in  the  text  of 
international  agreements  unilaterally  introduced  by  the  Senate  if  they  are  to 
have  the  agreements  that  they  desire.  Of  course,  they  can  regard  such  Senate 
changes  as  counter-offers  and  ask  for  the  reopening  of  negotiations,  but  this  is 
not  always  a  practical  option. 

APPENDICES 

I.  Senate  Resolution  of  Ratification  of  the  Treaty  concerning 
the  Permanent  Neutrality  and  Operation  of  the  Panama  Canal 

Resolved,  ( two-thirds  of  the  Senators  present  concurring  therein ),  That  the  Senate 
advise  and  consent  to  the  ratification  of  the  Treaty  Concerning  the  Permanent  Neu¬ 
trality  and  Operation  of  the  Panama  Canal,  together  with  the  Annexes  and  Protocol 
relating  thereto,  done  at  Washington  on  September  7,  1977  (Executive  N,  Ninety- 
fifth  Congress,  first  session),  subject  to  the  following — 

(a)  Amendments: 

(1)  At  the  end  of  Article  IV,  insert  the  following: 

‘A  correct  and  authoritative  statement  of  certain  rights  and  duties  of  the  Parties 
under  the  foregoing  is  contained  in  the  Statement  of  Understanding  issued  by  the 
Government  of  the  United  States  of  America  on  October  14,  1977,  and  by  the  Govern¬ 
ment  of  the  Republic  of  Panama  on  October  18,  1977,  which  is  hereby  incorporated  as 
an  integral  part  of  this  Treaty,  as  follows: 

*  “Under  the  Treaty  Concerning  the  permanent  Neutrality  and  Operation  of  the 
Panama  Canal  (the  Neutrality  Treaty),  Panama  and  the  United  States  have  the  respon¬ 
sibility  to  assure  that  the  Panama  Canal  will  remain  open  and  secure  to  ships  of  all 
nations.  The  correct  interpretation  of  this  principle  is  that  each  of  the  two  countries 
shall,  in  accordance  with  their  respective  constitutional  processes,  defend  the  Canal 
against  any  threat  to  the  regime  of  neutrality,  and  consequently  shall  have  the  right  to 
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act  against  any  aggression  or  threat  directed  against  the  Canal  or  against  the  peaceful 
transit  of  vessels  through  the  Canal. 

‘  “This  does  not  mean,  nor  shall  it  be  interpreted  as,  a  right  of  intervention  of  the 
United  States  in  the  internal  affairs  of  Panama.  Any  United  States  action  will  be 
directed  at  insuring  that  the  Canal  will  remain  open,  secure,  and  accessible,  and  it  shall 
never  be  directed  against  the  territorial  integrity  or  political  independence  of  Panama”.’ 

(2)  At  the  end  of  the  first  paragraph  of  Article  VI,  insert  the  following: 

‘In  accordance  with  the  Statement  of  Understanding  mentioned  in  Article  IV  above: 
“The  Neutrality  Treaty  provides  that  the  vessels  of  war  and  auxiliary  vessels  of  the 
United  States  and  Panama  will  be  entitled  to  transit  the  Canal  expeditiously.  This  is 
intended,  and  it  shall  so  be  interpreted,  to  assure  the  transit  of  such  vessels  through 
the  Canal  as  quickly  as  possible,  without  any  impediment,  with  expedited  treatment, 
and  in  the  case  of  need  or  emergency,  to  go  to  the  head  of  the  line  of  vessels  in  order  to 
transit  the  Canal  rapidly”.’ 

(b)  Conditions: 

(1)  Notwithstanding  the  provisions  of  Article  V  or  any  other  provision  of  the 
Treaty,  if  the  Canal  is  closed,  or  its  operations  are  interfered  with,  the  United  States 
of  America  shall  have  the  right  to  take  such  steps  as  it  deems  necessary,  in  accordance 
with  its  constitutional  processes,  including  the  use  of  military  force  in  Panama,  to 
reopen  the  Canal  or  restore  the  operations  of  the  Canal,  as  the  case  may  be. 

(2)  The  instruments  of  ratification  of  the  Treaty  shall  be  exchanged  only  upon  the 
conclusion  of  a  Protocol  of  Exchange,  to  be  signed  by  authorized  representatives  of 
both  Governments,  which  shall  constitute  an  integral  part  of  the  Treaty  documents 
and  which  shall  include  the  following: 

‘Nothing  in  this  Treaty  shall  preclude  Panama  and  the  United  States  from  making, 
in  accordance  with  their  respective  constitutional  processes,  any  agreement  or  ar¬ 
rangement  between  the  two  countries  to  facilitate  performance  at  any  time  after 
December  31,  1999,  of  their  responsibilities  to  maintain  the  regime  of  neutrality 
established  in  the  Treaty,  including  agreements  or  arrangements  for  the  stationing  of 
any  United  States  military  forces  or  maintenance  of  defense  sites  after  that  date  in  the 
Republic  of  Panama  that  Panama  and  the  United  States  may  deem  necessary  or 
appropriate.’ 

(c)  Reservations: 

(1)  Before  the  date  of  entry  into  force  of  the  Treaty,  the  two  Parties  shall  begin  to 
negotiate  for  an  agreement  under  which  the  American  Battle  Monuments  Commission 
would,  upon  the  date  of  entry  into  force  of  such  agreement  and  thereafter,  administer, 
free  of  all  taxes  and  other  charges  and  without  compensation  to  the  Republic  of 
Panama  and  in  accordance  with  the  practices,  privileges,  and  immunities  associated 
with  the  administration  of  cemeteries  outside  the  United  States  by  the  American  Battle 
Monuments  Commission,  including  the  display  of  the  flag  of  the  United  States,  such 
part  of  Corozal  Cemetery  in  the  former  Canal  Zone  as  encompasses  the  remains  of 
citizens  of  the  United  States. 

(2)  The  flag  of  the  United  States  may  be  displayed,  pursuant  to  the  provisions  of 
paragraph  3  of  Article  VII  of  the  Panama  Canal  Treaty,  at  such  part  of  Corozal  Ceme¬ 
tery  in  the  former  Canal  Zone  as  encompasses  the  remains  of  citizens  of  the  United 
States. 

(3)  The  President — 

(A)  shall  have  announced,  before  the  date  of  entry  into  force  of  the  Treaty,  his  inten¬ 
tion  to  transfer,  consistent  with  an  agreement  with  the  Republic  of  Panama,  and  before 
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the  date  of  termination  of  the  Panama  Canal  Treaty,  to  the  American  Battle  Monu¬ 
ments  Commission  the  administration  of  such  part  of  Corozal  Cemetery  as  encom¬ 
passes  the  remains  of  citizens  of  the  United  States;  and 

(B)  shall  have  announced,  immediately  after  the  date  of  exchange  of  the  instruments 
of  ratification,  plans,  to  be  carried  out  at  the  expense  of  the  United  States  Government, 
for — 

(i)  removing,  before  the  date  of  entry. into  force  of  the  Treaty,  the  remains  of  citizens 
of  the  United  States  from  Mount  Hope  Cemetery  to  such  part  of  Corozal  Cemetery  as 
encompasses  such  remains,  except  that  the  remains  of  any  citizen  whose  next  of  kin 
objects  in  writing  to  the  Secretary  of  the  Army  not  later  than  three  months  after  the 
date  of  exchange  of  the  instruments  of  ratification  of  the  Treaty  shall  not  be  removed; 
and 

(ii)  transporting  to  the  United  States  for  reinterment,  if  the  next  of  kin  so  requests, 
not  later  than  thirty  months  after  the  date  of  entry  into  force  of  the  Treaty,  any  such 
remains  encompassed  by  Corozal  Cemetery  and,  before  the  date  of  entry  into  force  of 
the  Treaty,  any  remains  removed  from  Mount  Hope  Cemetery  pursuant  to  subclause 

(i);  and 

(C)  shall  have  fully  advised,  before  the  date  of  entry  into  force  of  the  Treaty,  the 
next  of  kin  objecting  under  clause  (B)  (i)  of  all  available  options  and  their  implications. 

(4)  To  carry  out  the  purposes  of  Article  III  of  the  Treaty  of  assuring  the  security, 
efficiency,  and  proper  maintenance  of  the  Panama  Canal,  the  United  States  of  America 
and  the  Republic  of  Panama,  during  their  respective  periods  of  responsibility  for  Canal 
operation  and  maintenance,  shall,  unless  the  amount  of  the  operating  revenues  of  the 
Canal  exceeds  the  amount  needed  to  carry  out  the  purposes  of  such  article,  use  such 
revenues  of  the  Canal  only  for  purposes  consistent  with  the  purposes  of  Article  III. 

(d)  Understandings: 

(1)  Paragraph  1  (c)  of  Article  III  of  the  Treaty  shall  be  construed  as  requiring, 
before  any  adjustment  in  tolls  for  use  of  the  canal,  that  the  effects  of  any  such  toll  ad¬ 
justment  on  the  trade  patterns  of  the  two  Parties  shall  be  given  full  consideration, 
including  consideration  of  the  following  factors  in  a  manner  consistent  with  the 
regime  of  neutrality: 

(1)  the  costs  of  operating  and  maintaining  the  Panama  Canal; 

(2)  the  competitive  position  of  the  use  of  the  Canal  in  relation  to  other  means  of 
transportation; 

(3)  the  interests  of  both  Parties  in  maintaining  their  domestic  fleets; 

(4)  the  impact  of  such  an  adjustment  on  the  various  geographical  areas  of  each  of 
the  two  Parties;  and 

(5)  the  interest  of  both  Parties  in  maximizing  their  international  commerce. 
The  United  States  and  the  Republic  of  Panama  shall  cooperate  in  exchanging  informa¬ 
tion  necessary  for  the  consideration  of  such  factors. 

(2)  The  agreement  ‘to  maintain  the  regime  of  neutrality  established  in  this  Treaty’ 
in  Article  IV  of  the  Treaty  means  that  either  of  the  two  Parties  to  the  Treaty  may,  in 
accordance  with  its  constitutional  processes,  take  unilateral  action  to  defend  the  Panama 
Canal  against  any  threat,  as  determined  by  the  Party  taking  such  action. 

(3)  The  determination  of  ‘need  or  emergency’  for  the  purpose  of  any  vessel  of  war  or 
auxiliary  vessel  of  the  United  States  or  Panama  going  to  the  head  of  the  line  of  vessels 
in  order  to  transit  the  Panama  Canal  rapidly  shall  be  made  by  the  nation  operating 
such  vessel. 

(4)  Nothing  in  the  Treaty,  in  the  annexes  or  the  Protocol  relating  to  the  Treaty,  or 
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in  any  other  agreement  relating  to  the  Treaty  obligates  the  United  States  to  provide  any 
economic  assistance,  military  grant  assistance,  security  supporting  assistance,  foreign 
military  sales  credits  or  international  military  education  and  training  to  the  Republic  of 
Panama. 

(5)  The  President  shall  include  all  amendments,  reservations,  understandings, 
declarations,  and  other  statements  incorporated  by  the  Senate  in  its  resolution  of 
ratification  respecting  this  Treaty  in  the  instrument  of  ratification  exchanged  with  the 
Government  of  the  Republic  of  Panama. 

II.  Senate  Resolution  of  Ratification  of  the  Panama  Canal 

Treaty 

Resolved.  ( two-thirds  of  the  Senators  present  concurring  therein ),  That  the  Senate  advise 
and  consent  to  the  ratification  of  the  Panama  Canal  Treaty,  together  with  the  Annex 
and  Agreed  Minute  relating  thereto,  done  at  Washington  on  September  7,  1977 
(Executive  N,  Ninety-Fifth  Congress,  first  session),  subject  to  the  following — 

(а)  Reservations: 

(1)  Pursuant  to  its  adherence  to  the  principle  of  nonintervention,  any  action  taken  by 
the  United  States  of  America  in  the  exercise  of  its  rights  to  assure  that  the  Panama 
Canal  shall  remain  open,  neutral,  secure,  and  accessible,  pursuant  to  the  provisions  of 
this  Treaty  and  the  Neutrality  Treaty  and  the  resolutions  of  advice  and  consent  thereto, 
shall  be  only  for  the  purpose  of  assuring  that  the  canal  shall  remain  open,  neutral, 
secure,  and  accessible,  and  shall  not  have  as  its  purpose  or  be  interpreted  as  a  right  of 
intervention  in  the  internal  affairs  of  the  Republic  of  Panama  or  interference  with  its 
political  independence  or  sovereign  integrity. 

(2)  Notwithstanding  any  other  provisions  of  this  Treaty,  no  funds  may  be  drawn 
from  the  United  States  Treasury  for  payments  under  Article  XIII,  paragraph  4, 
without  statutory  authorization. 

(3)  Any  accumulated  unpaid  balance  under  paragraph  4  (c)  of  Article  XIII  at  the 
termination  of  the  Treaty  shall  be  payable  only  to  the  extent  of  any  operating  surplus 
in  the  last  year  of  the  Treaty’s  duration,  and  that  nothing  in  that  paragraph  may  be 
construed  as  obligating  the  United  States  of  America  to  pay  after  the  date  of  the  ter¬ 
mination  of  the  Treaty  any  such  unpaid  balance  which  shall  have  accrued  before  such 
date. 

(4)  Exchange  of  the  instruments  of  ratification  shall  not  be  effective  earlier  than 
March  31,  1979,  and  the  treaties  shall  not  enter  into  force  prior  to  October  1,  1979,  un¬ 
less  legislation  necessary  to  implement  the  provisions  of  the  Panama  Canal  Treaty 
shall  have  been  enacted  by  the  Congress  of  the  United  States  of  America  before  March 
3L  J979- 

(5)  The  instruments  of  ratification  to  be  exchanged  by  the  United  States  and  the 
Republic  of  Panama  shall  each  include  provisions  whereby  each  Party  agrees  to  waive 
its  rights  and  release  the  other  Party  from  its  obligations  under  paragraph  2  of  Article 
XII. 

(б)  After  the  date  of  entry  into  force  of  the  Treaty,  the  Panama  Canal  Commission 
shall,  unless  it  is  otherwise  provided  by  legislation  enacted  by  the  Congress,  be  obli¬ 
gated  to  reimburse  the  Treasury  of  the  United  States  of  America,  as  nearly  as  possible 
for  the  interest  cost  of  the  funds  or  other  assets  directly  invested  in  the  Commission  by 
the  Government  of  the  United  States  of  America  and  for  the  interest  cost  of  the  funds 
or  other  assets  directly  invested  in  the  predecessor  Panama  Canal  Company  by  the 
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Government  and  not  reimbursed  before  the  date  of  entry  into  force  of  the  Treaty. 
Such  reimbursement  of  such  interest  costs  shall  be  made  at  a  rate  determined  by  the 
Secretary  of  the  Treasury  of  the  United  States  of  America  and  at  annual  intervals  to 
the  extent  earned,  and  if  not  earned,  shall  be  made  from  subsequent  earnings.  For 
purposes  of  this  reservation,  the  phrase  ‘funds  or  other  assets  directly  invested’  shall 
have  the  same  meaning  as  the  phrase  ‘net  direct  investment’  has  under  section  62  of 
title  2  of  the  Canal  Zone  Code. 

(b)  Understandings: 

(1)  Nothing  in  paragraphs  3,  4,  and  5  of  Article  IV  may  be  construed  to  limit  either 
the  provisions  of  paragraph  1  of  Article  IV  providing  that  each  party  shall  act,  in  accor¬ 
dance  with  its  constitutional  processes,  to  meet  danger  threatening  the  security  of 
the  Panama  Canal,  or  the  provisions  of  paragraph  2  of  Article  IV  providing  that  the 
United  States  of  America  shall  have  primary  responsibility  to  protect  and  defend  the 
Canal  for  the  duration  of  this  Treaty. 

(2)  Before  the  first  date  of  the  three-year  period  beginning  on  the  date  of  entry  into 
force  of  this  Treaty  and  before  each  three-year  period  following  thereafter,  the  two 
parties  shall  agree  upon  the  specific  levels  and  quality  of  services,  as  are  referred  to  in 
Article  III,  paragraph  5  of  the  Treaty,  to  be  provided  during  the  following  three-year 
period  and,  except  for  the  first  three-year  period,  on  the  reimbursement  to  be  made  for 
the  costs  of  such  services,  such  services  to  be  limited  to  such  as  are  essential  to  the 
effective  functioning  of  such  canal  operating  areas  and  such  housing  areas  referred  to  in 
Article  III,  paragraph  5  of  the  Treaty.  If  payments  made  under  Article  III,  paragraph 
5  of  the  Treaty  for  the  preceding  three-year  period,  including  the  initial  three-year 
period,  exceed  or  are  less  than  the  actual  costs  to  the  Republic  of  Panama  for  supplying, 
during  such  period,  the  specific  levels  and  quality  of  services  agreed  upon,  then  the 
Commission  shall  deduct  from  or  add  to  the  payment  required  to  be  made  to  the 
Republic  of  Panama  for  each  of  the  following  three  years  one-third  of  such  excess  or 
deficit,  as  the  case  may  be.  There  shall  be  an  independent  and  binding  audit,  con¬ 
ducted  by  an  auditor  mutually  selected  by  both  parties,  of  any  costs  of  services  disputed 
by  the  two  parties  pursuant  to  the  reexamination  of  such  costs  provided  for  in  this 
Understanding. 

(3)  Nothing  in  paragraph  4  (c)  of  Article  XIII  shall  be  construed  to  limit  the  author¬ 
ity  of  the  United  States  of  America  through  the  United  States  Government  agency 
called  the  Panama  Canal  Commission  to  make  such  financial  decisions  and  incur  such 
expenses  as  are  reasonable  and  necessary  for  the  management,  operation,  and  main¬ 
tenance  of  the  Panama  Canal.  In  addition,  toll  rates  established  pursuant  to  paragraph 
2  (d)  of  Article  III  need  not  be  set  at  levels  designed  to  produce  revenues  to  cover  the 
payment  to  Panama  described  in  paragraph  4  (c)  of  Article  XIII. 

(4)  Any  agreement  concluded  pursuant  to  article  IX,  paragraph  1 1  with  respect  to 
the  transfer  of  prisoners  shall  be  concluded  in  accordance  with  the  constitutional 
processes  of  both  parties. 

(5)  Nothing  in  the  Treaty,  in  the  Annex  or  Agreed  Minute  relating  to  the  Treaty,  or 
in  any  other  agreement  relating  to  the  Treaty  obligates  the  United  States  to  provide  any 
economic  assistance,  military  grant  assistance,  security  supporting  assistance,  foreign 
military  sales  credits,  or  international  military  education  and  training  to  the  Republic 
of  Panama. 

(6)  The  President  shall  include  all  reservations  and  understandings  incorporated  by 
the  Senate  in  this  resolution  of  ratification  in  the  instrument  of  ratification  exchanged 
with  the  Government  of  the  Republic  of  Panama. 
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III.  Protocol  of  Exchange  of  Instruments  of  Ratification 

REGARDING  THE  TREATY  CONCERNING  THE  PERMANENT  NEUTRALITY 

and  Operation  of  the  Panama  Canal  and  the  Panama  Canal 

Treaty 

The  undersigned,  Jimmy  Carter,  President  of  the  United  States  of  America,  and 
Omar  Torrijos  Herrera,  Head  of  Government  of  the  Republic  of  Panama,  in  the  exer¬ 
cise  of  their  respective  constitutional  authorities,  have  met  for  the  purpose  of  delivering 
to  each  other  the  instruments  of  ratification  of  their  respective  governments  of  the 
Treaty  Concerning  the  Permanent  Neutrality  and  Operation  of  the  Panama  Canal  and 
of  the  Panama  Canal  Treaty  (the  ‘Treaties’). 

The  respective  instruments  of  ratification  of  the  Treaties  have  been  carefully  com¬ 
pared  and  found  to  be  in  due  form.  Delivery  of  the  respective  instruments  took  place 
this  day,  it  being  understood  and  agreed  by  the  United  States  of  America  and  the 
Republic  of  Panama  that,  unless  the  Parties  otherwise  agree  through  an  exchange  of 
Notes  in  conformity  with  the  resolution  of  the  Senate  of  the  United  States  of  America 
of  April  18,  1978,  the  exchange  of  the  instruments  of  ratification  shall  be  effective  on 
April  1,  1979,  and  the  date  of  the  exchange  of  the  instruments  of  ratification  for  the 
purposes  of  Article  VIII  of  the  Treaty  Concerning  the  Permanent  Neutrality  and 
Operation  of  the  Panama  Canal  and  Article  II  of  the  Panama  Canal  Treaty  shall  there¬ 
fore  be  April  1,  1979. 

The  ratifications  by  the  Government  of  the  United  States  of  America  of  the  Treaties 
recite  in  their  entirety  the  amendments,  conditions,  reservations  and  understandings 
contained  in  the  resolution  of  March  16,  1978,  of  the  Senate  of  the  United  States  of 
America  advising  and  consenting  to  ratification  of  the  Treaty  Concerning  the  Per¬ 
manent  Neutrality  and  Operation  of  the  Panama  Canal,  and  the  reservations  and 
understandings  contained  in  the  resolution  of  April  18,  1978,  of  the  Senate  of  the 
United  States  of  America  advising  and  consenting  to  ratification  of  the  Panama  Canal 
Treaty. 

Said  amendments,  conditions,  reservations  and  understandings  have  been  communi- 
cated  by  the  Government  of  the  United  States  of  America  to  the  Government  of  the 
Republic  of  Panama.  Both  governments  agree  that  the  Treaties,  upon  entry  into  force 
in  accordance  with  their  provisions,  will  be  applied  in  accordance  with  the  above- 
mentioned  amendments,  conditions,  reservations  and  understandings. 

Pursuant  to  the  resolution  of  the  Senate  of  the  United  States  of  America  of  March 
16,  1978,  the  following  text  contained  in  the  instrument  of  ratification  of  the  United 
States  of  America  of  the  Treaty  Concerning  the  Permanent  Neutrality  and  Operation 
of  the  Panama  Canal  and  agreed  upon  by  both  governments  is  repeated  herewith: 

‘Nothing  in  the  Treaty  shall  preclude  the  Republic  of  Panama  and  the  United 
States  of  America  from  making,  in  accordance  with  their  respective  constitutional 
processes,  any  agreement  or  arrangement  between  the  two  countries  to  facilitate 
performance  at  any  time  after  December  31,  1999,  of  their  responsibilities  to  maintain 
the  regime  of  neutrality  established  in  the  Treaty,  including  agreements  or  arrange¬ 
ments  for  the  stationing  of  any  United  States  military  forces  or  the  maintenance  of 
defense  sites  after  that  date  in  the  Republic  of  Panama  that  the  Republic  of  Panama  and 
the  United  States  of  America  may  deem  necessary  or  appropriate.’ 

The  Republic  of  Panama  agrees  to  the  exchange  of  the  instruments  of  ratification  of 
the  Panama  Canal  Treaty  and  of  the  Treaty  Concerning  the  Permanent  Neutrality  and 
Operation  of  the  Panama  Canal  on  the  understanding  that  there  are  positive  rules  of 
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public  international  law  contained  in  multilateral  treaties  to  which  both  the  Republic  of 
Panama  and  the  United  States  of  America  are  Parties  and  which  consequently  both 
States  are  bound  to  implement  in  good  faith,  such  as  Article  i,  paragraph  2  and  Article 
2,  paragraph  4  of  the  Charter  of  the  United  Nations,  and  Articles  18  and  20  of  the 
Charter  of  the  Organization  of  American  States. 

It  is  also  the  understanding  of  the  Republic  of  Panama  that  the  actions  which  either 
Party  may  take  in  the  exercise  of  its  rights,  and  the  fulfillment  of  its  duties  in  accordance 
with  the  aforesaid  Panama  Canal  Treaty  and  the  Treaty  Concerning  the  Permanent 
Neutrality  and  Operation  of  the  Panama  Canal,  including  measures  to  reopen  the 
Canal  or  to  restore  its  normal  operation,  if  it  should  be  interrupted  or  obstructed,  will 
be  effected  in  a  manner  consistent  with  the  principles  of  mutual  respect  and  coopera¬ 
tion  on  which  the  new  relationship  established  by  those  Treaties  is  based. 

IN  WITNESS  THEREOF,  the  respective  Plenipotentiaries  have  signed  this 
Protocol  of  Exchange  at  Panama,  in  duplicate,  in  the  English  and  Spanish  languages 
on  this  sixteenth  day  of  June,  1978,  both  texts  being  equally  authentic. 

For  the  United  States  of  America  For  the  Republic  of  Panama 

Jimmy  Carter  Omar  Torrijos  Herrera 


NOTES 

SURINAM  AND  THE  EUROPEAN  CONVENTION  ON 

HUMAN  RIGHTS* 


By  MARC-ANDRE  EISSEN1 

By  a  declaration  made  on  29  November  1955  in  pursuance  of  Article  63  of  the  European 
Convention  on  Human  Rights  and  Article  4  of  its  First  Protocol,  the  Netherlands  had 
extended  the  applicability  of  these  two  instruments,2  with  effect  from  1  January  1956, 
to  Surinam  and  the  Netherlands  Antilles.3 

Subsequent  declarations  dated  27  August  1964,  28  July  1969  and  21  August  1974 
recognized  for  periods  of  five  years,  on  behalf  of  both  the  Kingdom  in  Europe  and 
Surinam,  the  (optional)  competence  of  the  European  Commission  of  Human  Rights  in 
respect  of  applications  by  private  persons,  non-governmental  organizations  or  groups 
of  individuals  (‘right  of  individual  petition’ — Articles  25  and  63  (4)  of  the  Convention).4 

Surinam  became  independent  on  25  November  1975.  Its  Minister  for  General  and 
Foreign  Affairs,  Mr.  Henck  Arron,  addressed  to  the  Secretary-General  of  the  Council 
of  Europe,  on  16  December  1976,  a  verbal  note  stating,  inter  alia: 


Whereas  the  Government  of  the  Republic  of  Surinam  has  communicated  a  ‘general 
declaration  to  the  Secretary-General  of  the  United  Nations  on  29  November  1975 
whereby  the  Government  has  expressed  its  desire  to  be  presumed  that  each  treaty, 
concluded  by  the  Kingdom  of  the  Netherlands  in  respect  of  Surinam,  has  been  legally 
succeeded  to  by  the  Republic  of  Surinam  and  that  each  treaty  should  be  subjected  to 
a  legal  examination  and  proposed  that  after  this  examination  has  been  completed,  to 
indicate  which,  if  any,  of  the  treaties  may  have  lapsed  by  customary  international  law, 
the  Government  of  the  Republic  of  Surinam  wish  to  treat  as  having  lapsed  or  not; 

Whereas  the  Government  of  the  Republic  of  Surinam  deems  it  desirable  that  the 
Republic  should  succeed  to  the  said  Convention; 

Now,  therefore,  the  Government  of  the  Republic  of  Surinam  hereby  declares  that  the 
Republic  of  Surinam  is  bound  by  the  European  Convention  on  Human  Rights  and 
Fundamental  Freedoms,  previously  declared  applicable  to  the  territory  of  Surinam  by 
the  Kingdom  of  the  Netherlands,  and  accepts  the  rights  and  obligations  arising  therefrom 
after  the  attainment  of  Independence  on  25  November  1975. 


*  ©  Marc-Andre  Eissen,  1978. 

Registrar  of  the  European  Court  of  Human  Rights.  The  opinions  expressed  in  this  note  are 
those  or  the  author  and  do  not  represent  any  official  view. 

Except  as  regards  the  provision  of  free  legal  assistance  under  Article  6  (3)  (c)  of  the  Con 
vention. 

3  Yearbook  of  the  European  Convention  on  Human  Rights,  vol.  1,  pp.  45-6. 

4  V°L  7’  p-  I2f  V°L  ».P-  24,  and  vol.  17,  p.  10.  The  third  of  these  declarations  men- 

tioned  also  the  Netherlands  Antilles.  On  the  other  hand,  the  very  first  acceptance  of  the  right  of 
individual  petition  by  the  Netherlands  only  concerned  ‘the  European  territory  of  the  Kingdom’ 
(28  June  i960:  ibid.,  vol.  3,  pp.  62-4).  B 
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On  11  January  1977  the  Secretary-General  of  the  Council  of  Europe,  Mr.  Georg 
Kahn-Ackermann,  replied  as  follows: 

The  European  Convention  on  Human  Rights  is  a  ‘closed’  Convention,  in  the  sense 
that  only  the  member  States  of  the  Council  of  Europe  may  become  High  Contracting 
Parties  to  it.  This  results  from  Article  66  of  the  Convention  and  the  corresponding 
provisions  of  each  of  the  five  Protocols. 

This  ‘closed’  character  of  the  European  Convention  on  Human  Rights  prevails  over 
all  other  considerations.  In  particular,  it  does  not  allow  the  participation  of  a  State  on 
whose  territory  the  Convention  would  be  applied  by  virtue  of  Article  63  and  which  has 
subsequently  become  independent. 

As  a  result,  and  to  my  great  regret,  I  am  not  able  to  accept  the  declaration  of  succession 
addressed  to  me  by  the  Government  of  the  Republic  of  Surinam  in  relation  to  the 
European  Convention  on  Human  Rights. 

This  correspondence — which  the  Director  of  Legal  Affairs  of  the  Council  of 
Europe,  on  behalf  of  the  Secretary-General,  communicated  on  19  January  1977  to  all 
Permanent  Representatives  of  the  member  States — seems  to  confirm  a  thesis  that  has 
already  been  developed  in  this  Year  Book.1  Additional  support  appears  to  result  from  a 
recent  finding  of  the  European  Commission  of  Eluman  Rights  to  the  effect  that  ‘the 
Convention  ceased  to  apply  to  Surinam  when  it  became  an  independent  State  on  25 
November  1975’. 2 

Nevertheless,  the  interest  shown  in  the  matter  by  some  non-member  States  might 
justify  a  reconsideration  of  the  idea — favoured  in  1962  by  the  Consultative  Assembly 
of  the  Council  of  Europe  but  rejected  by  the  Committee  of  Ministers  in  19633 — of 
amending  the  Convention  so  as  to  provide,  subject  to  certain  conditions,  for  the 
possibility  of  accession  by  such  States.  It  must  be  recognized,  however,  that  an 
‘opening’  of  the  Convention  would  raise  a  number  of  political,  budgetary  and  technical 
problems. 

1  Eissen,  ‘The  independence  of  Malta  and  the  European  Convention  on  Human  Rights’,  this 
Year  Book,  41  (1965-6),  pp.  401-10,  especially  pp.  405-7,  and  ‘Malawi  and  the  European  Con¬ 
vention  on  Human  Rights’,  ibid.,  43  (1968-9),  pp.  190-2. 

2  Unpublished  decision  of  4  October  1976  on  the  admissibility  of  application  no.  7230/75,  X. 
v.  Netherlands.  See  also  decision  of  3  February  1970  on  the  admissibility  of  application  no.  3813 / 
68,  X.  v.  United  Kingdom,  Collection  of  Decisions  of  the  European  Commission  of  Human  Rights, 
vol.  32,  p.  18:  ‘.  .  .  the  Convention  ceased  to  apply  to  Malta  under  Article  63  when  Malta  became 
an  independent  State  on  21  September  1964’. 

3  Yearbook  of  the  European  Convention  on  Human  Rights,  vol.  5,  pp.  42-4,  and  vol.  6,  p.  74. 


THE  DILEMMA  OF  THE  BRITISH  FISHING  INDUSTRY* 


By  J.  A.  C.  GUTTERIDGE1 

The  impact  on  the  British  fishing  industry  of  recent  legal  developments,  in  particular 
the  accession  of  the  United  Kingdom  to  the  Treaty  of  Rome,  and  the  general  extension 
of  fishery  limits  to  a  maximum  of  200  nautical  miles,  has  been  serious  and  far-reaching. 
It  is  the  purpose  of  the  present  note  to  draw  attention  to  the  problems  which  these 
developments  present  to  the  industry,  and  to  outline  the  legal  considerations  which 
affect  this  situation. 

The  facts  constituting  and  underlying  the  present  dilemma  of  the  British  fishing 
industry  are  fully  set  out  in  a  Report  from  the  Expenditure  Committee  of  the  House  of 
Commons  which  was  printed  on  13  April  1978. 2  The  dilemma,  it  is  well  said  in  the 
Report,3  arises  out  of  ‘the  sharp  decline  in  resources,  over-capacity  in  the  fleets  com¬ 
peting  for  access  to  those  resources,  denial  of  U.K.  access  to  some  important  traditional 
fishing  grounds  and  acute  competition  in  others’. 

The  British  fishing  industry  have  complained — and  this  is  echoed  in  the  Report4 — 
that  the  concept  of  the  E.E.C.  Common  Fisheries  Policy  was  formulated  before  the 
United  Kingdom  acceded  to  the  Treaty  of  Rome,  and  that  on  accession  the  United 
Kingdom  was  presented  with  a  fait  accompli  in  this  respect.  What  is  far  less  emphasized 
in  the  Report,  although  it  is  well  brought  out  in  Appendix  I,5  is  that  the  E.E.C. 
Regulation  concerning  a  common  structural  policy  for  the  fishing  industry6  applies  to 
fishing  in  maritime  waters  coming  under  the  sovereignty  of  a  Member  State  or  within 
its  jurisdiction,  and  that  in  1970  such  waters  were  not  regarded  by  any  of  the  then 
Member  States  as  exceeding  a  12-mile  zone  measured  from  the  base-lines  of  the 
territorial  sea.  Even  as  comparatively  recently  as  1974,  the  International  Court  of 
Justice  in  its  judgment  of  25  July  1974  in  the  Fisheries  Jurisdiction  case,7  whilst  holding 
that  ‘the  concept  of  the  fishery  zone,  the  area  in  which  a  State  may  claim  exclusive 
fishery  jurisdiction  independently  of  its  territorial  sea’  had  crystallized  as  customary 
law,  added  that  it  was  ‘the  extension  of  that  fishery  zone  up  to  a  12-mile  limit  from  the 
baselines  [of  the  territorial  sea  that]  appears  now  to  be  generally  accepted.’8 

*  ©  J-  A.  C.  Gutteridge. 

1  The  writer  of  this  note  was  one  of  the  Specialist  Advisers  to  the  House  of  Commons  Trade 
and  Industry  Sub-Committee  which  decided  in  July  1976  to  carry  out  an  inquiry  into  the  United 
Kingdom  fishing  industry.  Any  opinions  expressed  in  the  present  note  are  the  writer’s  personal 
ones. 

2  Fifth  Report  from  the  Expenditure  Committee,  Session  1977-8.  The  Fishing  Industry,  vol.  1: 
Report  and  Appendix  I  to  the  Minutes  of  Evidence  (London,  H.M.  Stationery  Office  356) 
(hereinafter  Report).  Appendix  I  consists  of  a  Memorandum  by  Mrs.  P.  W.  Birnie,  Lecturer  in 
International  Law,  University  of  Edinburgh,  on  ‘The  History  of  the  E.E.C.  Common  Fisheries 
Policy’.  The  present  writer  is  much  indebted  to  this  Appendix. 

3  Report,  para.  176. 

4  Ibid.,  para.  177. 

5  Appendix  I  to  the  Report,  para.  25. 

6  E.E.C.  Regulation  2141/70  of  27  October  1970,  re-enacted  as  E.E.C.  Regulation  100/76  of 
19  January  1976. 

7  Fisheries  Jurisdiction  case  ( United  Kingdom  v.  Iceland),  I.C.J.  Reports,  1974,  p.  3. 

8  Ibid.,  p.  3  at  p.  23. 
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The  provisions  in  Article  2  (1)  of  the  E.E.C.  Regulation  concerning  a  common 
structural  policy  for  the  fishing  industry  that  *.  .  .  rules  applied  by  each  Member  State 
in  respect  of  the  maritime  waters  under  its  sovereignty  or  within  its  jurisdiction  shall 
not  lead  to  differences  in  treatment  of  other  Member  States  .  .  and  that  ‘Member 
States  shall  ensure  in  particular  equal  conditions  of  access  to  and  use  of  the  waters 
referred  to  .  .  .  for  all  fishing  vessels  flying  the  flag  of  a  Member  State  and  registered  in 
a  Community  territory’,  were  therefore,  both  in  1970  and  on  22  January  1972 — the 
date  of  the  signature  of  the  Treaty  of  Accession — considered  as  applying  only  to  a 
zone  of  a  maximum  breadth  of  12  miles  measured  from  the  base-lines  of  the  territorial 
sea.  The  maritime  waters  beyond  this  12-mile  zone  were,  at  the  above-mentioned 
dates,  undoubtedly  regarded,  both  by  the  original  Member  States  and  by  the  acceding 
States,  as  part  of  the  high  seas  in  which,  in  the  absence  of  international  agreement, 
freedom  of  fishing  should  prevail  in  accordance  with  Article  2  of  the  1958  Geneva 
Convention  on  the  High  Seas. 

This  situation  is  also  reflected  in  Articles  100-3  (Fishing  Rights)  of  the  1972  Act  of 
Accession.  The  derogations  from  the  provisions  of  Article  2  of  Regulation  2141/70 
provided  for  in  Article  100  of  the  Act  of  Accession  authorize  Member  States,  until 
31  December  1982,  to  restrict  fishing  in  waters  under  their  sovereignty  or  within  their 
jurisdiction,  and  situated  within  a  limit  of  six  nautical  miles,  to  vessels  which  tradition¬ 
ally  fished  in  these  waters.  Article  10 1  provides  that  the  six-mile  limit  provided  for  in 
Article  100  shall  be  extended  to  twelve  nautical  miles  for  certain  areas  off  the  coasts  of 
Denmark,  France,  Ireland  and  the  United  Kingdom.1  The  provisions  of  Articles  100 
and  1 01  are,  clearly,  based  on  and  take  into  account  certain  provisions  in  the  European 
Fisheries  Convention  1964. 

It  is  suggested  in  the  concluding  paragraphs  of  the  recent  Report  on  the  Fishing 
Industry2  that  ‘[h]ad  H.M.G.  appreciated  in  time  the  advantages  to  the  U.K.  of  adopt¬ 
ing  a  strategy  of  exclusive  fishery  zones  instead  of  continuing  to  resist  it  until  1974  and 
even  1975,  they  might  have  stood  out  more  firmly  in  1970-1972  against  the  undesirable 
“common  access”  provisions  of  the  C.F.P.’.  To  put  this  view  in  perspective,  it  is 
necessary  to  turn  to  the  other  legal  development  which  has  made  so  great  an  impact  on 
the  British  fishing  industry,  namely,  the  now  general  extension  of  fishery  limits  to  a 
maximum  of  200  nautical  miles,  and  particularly  to  bear  in  mind  that  although  the 
concept  of  a  fishery  zone  up  to  a  maximum  0/200  miles  now  appears  to  have  crystallized 
as  customary  law,  this  extension  of  the  original  concept  has  taken  place  in  a  remarkably 
short  time. 

This  extended  concept  is,  of  course,  very  closely  linked  to,  and  indeed  forms  part  of, 
the  concept  of  a  200-mile  Exclusive  Economic  Zone  (E.E.Z.).  It  should,  however,  be 
noted  that  at  an  early  stage  in  the  discussions  in  the  United  Nations  Seabed  Committee 
‘A  number  of  States  represented  in  the  Committee  considered  that  there  should  be  a 
zone  adjacent  to  the  territorial  sea  in  which  the  coastal  State  should  have  exclusive 
fisheries  jurisdiction,  and  that  at  an  early  stage  a  limit  of  200  miles  was  suggested  by 
some  members  of  the  Committee  as  the  extent  of  that  zone’.3  In  the  various  versions  of  the 
UNCLOS  Negotiating  Text  articles  concerning  the  Conservation  and  Utilization  of  the 

1  The  areas  designated  in  respect  of  the  United  Kingdom  are  the  following:  the  Shetlands  and 
the  Orkneys;  the  north  and  east  of  Scotland  from  Cape  Wrath  to  Berwick;  the  north-east  of 
England  from  the  river  Coquet  to  Flamborough  Head ;  the  south-west  from  Lyme  Regis  to 
Hartland  Point  (including  12  nautical  miles  around  Lundy  Island);  County  Down. 

2  Report,  para.  266. 

3  New  Directions  in  the  Law  of  the  Sea,  vol.  3,  p.  324. 
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Living  Resources  of  the  E.E.Z.  have  appeared,  and  have  remained  virtually  unchanged. 1 

At  the  time  of  the  negotiations  which  resulted  in  United  Kingdom  membership  of 
the  E.E.C.,  and  at  the  date  of  the  Treaty  of  Accession  itself,  neither  the  United  King¬ 
dom  nor  the  original  Member  States  of  the  E.E.C.  had,  however,  committed  themselves 
to  the  concept  of  a  200-mile  fishery  zone,  and  the  latter  had  between  1969  and  1973 
resisted  the  various  proposals  for  the  200-mile  E.E.Z.  put  forward  in  the  Seabed 
Committee.  Their  approach  even  to  an  extended  fishery  zone  was  a  cautious  one,  and 
their  attitude  to  this  was  similar  to  that  of  the  United  Kingdom  whose  representative, 
in  addressing  a  Plenary  Session  of  UNCLOS  III  on  4  July  1974,  announced  that  if 
there  could  be  an  acceptable  ‘package’  treaty  on  the  law  of  the  sea,  the  United  King¬ 
dom  would  be  prepared  to  consider  jurisdiction  over  fisheries  up  to  a  maximum  of 
200  miles.2 

It  was  not,  in  fact,  until  early  in  1976  that  the  E.E.C.  announced  that  it  was  consider¬ 
ing  recommending,  on  the  basis  of  a  consensus  on  this  matter  at  UNCLOS  III,  the 
adoption  of  200-mile  fishery  zones  by  Member  States.  Following  the  continued  decline 
in  many  fish  stocks,  continued  over-fishing,  and  the  failure  of  the  North-East  Atlantic 
Fisheries  Commission  to  arrest  this  process,  it  was  announced  on  behalf  of  the  United 
Kingdom  in  September  1976  that  it  would  in  January  1977  extend  its  fishery  limits  to 
200  miles,  preferably  in  concert  with  other  E.E.C.  Member  States,  but  unilaterally  if 
need  be.3  On  30  October  of  the  same  year  the  E.E.C.  reached  agreement  on  a  con¬ 
certed  extension  of  limits  off  their  North  Sea  and  North  Atlantic  coasts  by  Member 
States.  A  resolution  to  this  effect  was  formally  approved  by  the  E.E.C.  Council  on 
3  November  1976.  The  United  Kingdom  Fishery  Limits  Act  1976,  which  entered  into 
force  on  1  January  1977,  gave  effect  to  this  Resolution  as  far  as  the  United  Kingdom  was 
concerned.  But  although  this  Act  enables  measures  to  be  taken  to  control  competition 
and  promote  conservation,  by  means  of  licensing  and  other  forms  of  effort  limitation, 
within  a  200-mile  fishery  zone,  the  United  Kingdom  is  bound  to  take  such  measures  in 
accordance  with  her  obligations  as  a  member  of  the  E.E.C.  She  is  not  free,  as  are  other 
States  which  have  unilaterally  established  a  200-mile  fishery  zone — for  example,  the 
United  States,  Canada,  Norway,  Iceland — to  determine  for  herself  what  proportion  of 
the  Total  Allowable  Catch  (T.A.C.)  surplus  to  her  own  harvesting  capacity  she  will 
allocate  to  fishing  by  other  States,  to  impose  a  licensing  system  for  this  purpose  and 
herself  to  decide  in  all  circumstances  what  measures  of  conservation  should  appro¬ 
priately  be  applied  to  fish  stocks  within  the  200-mile  zone. 

It  is,  of  course,  clear  that  the  concerted  extension  of  fishery  jurisdiction  by  all  the 
E.E.C.  Member  States  entails  the  consequence  of  a  very  much  wider  application  than 
was  originally  intended  of  the  E.E.C.  Common  Fisheries  Policy,  and,  except  in  so  far 
as  the  Act  of  Accession  has  derogated  from  this  up  to  a  maximum  of  twelve  miles  in 
certain  areas,  necessarily  involves  the  application  within  the  200-mile  fishery  zones  of 
Member  States  of  the  principles  of  freedom  of  access  and  non-discrimination  enshrined 
in  Article  7  of  the  Treaty  of  Rome  and  E.E.C.  Regulation  100/76.  Other  considerations 
arising  out  of  the  general  extension  of  fishery  limits  by  the  Member  States  of  the  E.E.C. 
and  by  non-Member  States,  and  which  are  particularly  relevant  to  the  United  King¬ 
dom,  are  the  following: 

(i)  that  almost  60  per  cent  of  the  catches  in  Community  waters  are  taken  from  the 
United  Kingdom  200-mile  zone; 

1  In  the  Informal  Composite  Negotiating  Text  (I.C.N.T.)— A/CONF.  62/WP.  10  (15  July 
1977) — the  relevant  provisions  are  Articles  61  and  62. 

2  Report,  Appendix  I,  para.  25.  3  Ibid  >  para  3?> 
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(ii)  that  the  United  Kingdom  is  the  main  loser  from  the  establishment  of  200-mile 
fishery  zones  by  non-Member  States,  in  particular,  by  Norway  and  Iceland.1 
The  United  Kingdom  has  consistently  and  repeatedly  regarded  various  proposals 
made  by  the  E.E.C.  Commission  to  compensate  for  such  losses  as  inadequate  and  as 
failing  to  take  fully  into  account  the  considerations  referred  to  immediately  above. 
Furthermore,  both  the  United  Kingdom  Government  and  the  British  fishing  industry 
regard  the  catch  quota  system  on  which  E.E.C.  proposals  are  based  as  lacking  efficacy 
as  a  means  of  conservation  and  ineffective  in  establishing  an  equitable  distribution  of 
catch.2 

Taking  into  account  the  United  Kingdom’s  accession  to  the  Treaty  of  Rome,  and 
her  consequent  obligation  to  participate  in  a  Common  Fisheries  Policy  based  on  free¬ 
dom  of  access  and  non-discrimination,  what  measures  can  the  United  Kingdom  take  to 
conserve  the  fish  stocks  adjacent  to  her  coasts  without  violating  those  principles  ?  How, 
in  particular,  can  she  deal  with  the  problem  vividly  described  in  the  Report3  as  ‘[t]oo 
many  ships  using  nets  of  too  small  a  mesh  size  [and]  pursuing  steadily  diminishing 
stocks  of  fish’  ? 

As  is  shown  throughout  the  Report,  the  British  fishing  industry  as  a  whole  has 
consistently  pressed  for  an  exclusive  fishery  zone  of  up  to  50  miles  within  the  United 
Kingdom  200-mile  zone,  and  in  June  1977  Her  Majesty’s  Government  announced  that 
they  were  seeking  a  ‘dominant  preference’  in  belts  up  to  50  miles,  ‘i.e.  arrangements 
which  would  ensure  that  U.K.  vessels  as  a  whole  enjoy  a  preferential  position  with 
regard  to  access  or  fishing  opportunities  inside  a  band  12  to  50  miles  from  the  coast  as 
well  as  a  preferential  allocation  of  quotas’.4  The  E.E.C.  has  shown  no  signs  of  enter¬ 
taining  such  proposals  which,  in  the  view  of  the  present  writer,  would  be  extremely 
difficult,  if  not  impossible,  to  reconcile  with  the  obligations  accepted  by  the  United 
Kingdom  on  becoming  a  member  of  the  E.E.C.5 

This  is  not,  of  course,  to  say  that  the  present  situation  of  the  British  fishing  industry 
is  not  a  serious  one,  and  one  to  which  more  sympathetic  consideration  should  be  given 
by  the  E.E.C.  as  a  whole,  e.g.  by  greater  recognition  in  allocating  quotas  of  the  recent 
losses  sustained  by  the  United  Kingdom  as  a  result  of  the  general  establishment  of 
200-mile  fishery  limits,  and  by  accompanying  the  E.E.C.’s  catch  quota  system  with  an 
effective  system  of  licensing  throughout  the  waters  of  E.E.C.  Member  States.  But 
what  can  the  United  Kingdom  at  present  do  on  her  own  to  alleviate  the  position  of  her 
fishing  industry,  and  in  particular  to  avoid  the  complete  depletion  of  certain  fish  stocks  ? 

One  possibility  is  that  recognized  by  the  Agreement  reached  between  E.E.C. 
Member  States  at  The  Hague  on  31  October  1976.  Under  this  it  is  possible  for  Member 
States,  if  no  Community  measures  can  be  immediately  adopted,  themselves  to  take  as 
interim  measures  and  in  a  form  which  avoids  discrimination  appropriate  measures  to 
ensure  protection  of  the  resources  situated  in  the  fishing  zones  off  their  coasts.  But,  as 
has  been  shown  by  the  recent  proceedings  instituted  by  the  E.E.C.  Commission 

1  Even  before  the  general  establishment  of  200-mile  fishery  limits  the  principal  losses  suffered 
by  E.E.C.  Member  States  in  respect  of  the  main  types  of  fishing  in  the  North  Sea  and  North  Atlan¬ 
tic  were  the  United  Kingdom  (losses  of  213,000  tonnes)  and  the  Federal  Republic  of  Germany 
(losses  of  173,000  tonnes).  These  losses,  taken  together,  accounted  for  about  90  per  cent  of  the 
total  Community  losses  in  those  waters  between  the  years  1973  an(f  I97^-  See  Report,  para.  202. 

2  Ibid.,  para.  204.  3  Ibid.,  para.  30. 

4  Appendix  to  Report,  para.  83. 

s  That  any  unilateral  action  taken  by  the  United  Kingdom  must  not  violate  such  principles 
appears  to  have  been  recognized  and  expressed  in  a  recent  statement  by  the  British  Minister  of 
Agriculture  and  Fisheries:  see  The  Times  of  16  June  1978. 
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against  the  Republic  of  Ireland  in  the  European  Court  of  Justice,1  and  resulting  in  a 
judgment  against  Ireland,  the  tests  to  be  applied  in  respect  of  such  measures  are: 

(i)  are  they  genuine  conservation  measures  ? 

(ii)  are  they  non-discriminatory  in  fact  as  well  as  in  form  ? 

During  1977,  as  shown  in  the  Appendix  to  the  Report,2  the  United  Kingdom  issued 
a  number  of  Orders  for  the  conservation  of  fish  stocks  adjacent  to  her  coasts.  In  general, 
they  implemented  or  were  subsequently  supported  by  E.E.C.  recommendations  or 
regulations,  e.g.  to  prohibit  fishing  for  Norway  pout  in  a  specified  area  of  the  North 
Sea;  to  prohibit  herring  fishing  in  the  Celtic  Sea,  Bristol  Channel  and  the  Western 
English  Channel.  Both  these  Orders  now  continue  as  unilateral  measures,  as  the  time 
limit  laid  down  by  the  E.E.C.  has  expired.  During  the  writing  of  the  present  note,  four 
new  fishery  conservation  measures,  applicable  both  to  British  and  foreign  fishing  vessels, 
have  been  introduced  by  the  United  Kingdom.3  The  most  publicized  of  these,  which 
came  into  effect  on  6  July  1978,  is  a  total  ban  on  all  herring  fishing  off  the  west  coast  of 
Scotland  except  for  the  Clyde.4  These  four  measures  have  been  adopted  unilaterally  by 
the  United  Kingdom,  and  the  E.E.C.  Commission  is  at  the  present  time  examining 
their  compatability  with  community  procedures.5 

If,  as  intended,  these  four  measures  are  non-discriminatory  in  fact  as  wrell  as  in 
form,  they  may  be  endorsed  by  the  E.E.C.  Measures  of  this  kind,  it  is  submitted, 
alleviate  but  do  not  cure  the  ills  from  which  the  British  fishing  industry  has  suffered  in 
recent  years,  and  which  have  been  profoundly  affected  by  the  legal  developments 
referred  to  in  the  present  note. 

1  Court  of  Justice  of  the  European  Communities,  Case  61/77  R-,  Judgment  of  16  February 
1978. 

2  Appendix  to  the  Report,  para.  75. 

3  The  Times,  4  July  1978. 

4  Ibid. 

5  The  other  measures  concern  the  extension  eastwards  of  the  so-called  ‘Norwegian  pout  box’ 
which  restricts  the  proportion  of  fish  suitable  for  human  consumption  that  can  be  taken  in  catches 
of  small  species  used  to  make  animal  feed ;  the  halving  of  the  existing  allowable  proportion  of  such 
fish;  and  an  obligatory  minimum  mesh  net  size  in  fishing  for  scampi. 


DEMOCRACY  AND  FOREIGN  POLICY:  THE  REFERENDUM 
ON  TREATIES  IN  SWITZERLAND* 

By  GEORGES  MALINVERNI1 


The  provisions  governing  the  referendum  on  treaties  in  Switzerland  were  recently 
amended  following  a  revision  of  Article  89  of  the  Swiss  Federal  Constitution  on 
13  March  1977. 

The  new  rules  provide  that: 

(a)  The  following  treaties  shall  be  subject  to  an  optional  referendum,  i.e.  to  approval 
or  rejection  by  the  people,  if  such  a  referendum  is  requested  by  50,000  citizens  or  by 
eight  cantons: 

treaties  which  are  of  an  unspecified  duration  and  which  cannot  be  denounced; 

treaties  which  provide  for  membership  of  international  organizations ; 

treaties  which  entail  a  multilateral  unification  of  law. 

( b )  Other  treaties  may  be  submitted  to  an  optional  referendum  by  a  decision  of  the 
Federal  Assembly  (Parliament). 

(c)  Membership  of  organizations  for  collective  security  or  of  supranational  com¬ 
munities  must  be  submitted  to  the  vote  of  the  people  and  of  the  cantons  (mandatory 
referendum). 

The  referendum  and  the  people’s  initiative2  are  the  two  procedures  which  character¬ 
ize  direct  democracy  in  Switzerland.  As  far  as  domestic  legislation  is  concerned,  there 
are  two  types  of  referendum  at  the  federal  level.  The  mandatory  referendum  is  required 
for  any  amendment  to  the  Constitution;  to  be  accepted,  such  an  amendment  must  be 
approved  by  a  majority  of  both  the  people  and  the  cantons  (Article  123  of  the  Con¬ 
stitution).  The  optional  referendum  applies  to  all  laws  approved  by  the  Federal 
Assembly.  Once  a  law  is  approved  by  the  Federal  Assembly,  50,000  citizens  or  eight 
cantons  may  request,  within  ninety  days,  that  this  law  be  submitted  to  the  vote  of  the 
people.  In  this  case,  the  law  will  enter  into  force  only  if  it  is  approved  by  a  majority  of 
the  people  (Article  89  (2)  of  the  Constitution). 

Thus,  apart  from  decrees  issued  by  the  Federal  Government  within  its  sphere  of 
competence,  all  federal  normative  acts  are  subject  to  approval  by  the  people,  either 
automatically  or  on  request.  This  rule  does  not,  however,  apply  to  international 
treaties. 


1.  The  Origins  of  the  Referendum  on  Treaties 

While  provisions  for  the  participation  of  the  people  in  the  conclusion  of  international 
treaties  were  found  in  the  laws  of  some  cantons  in  the  early  constitutional  history  of 

*  ©  Dr.  Georges  Malinverni,  1978. 

1  Professeur  assistant  in  the  Faculty  of  Law,  University  of  Geneva. 

2  The  people’s  initiative  is  a  procedure  whereby  a  specified  number  of  citizens  (100,000)  can 
propose  an  amendment  to  the  Constitution.  Once  the  initiative  is  filed,  it  is  submitted  by  Parlia¬ 
ment  to  the  vote  of  the  people.  For  the  Constitution  to  be  amended,  the  initiative  must  be  accep¬ 
ted  by  the  majority  of  the  people  and  of  the  cantons. 
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Switzerland,1  neither  the  first  Federal  Constitution  of  1848,  nor  the  second  Constitu¬ 
tion  of  1874  at  the  time  of  its  adoption,  provided  for  a  referendum  on  treaties.  Proposals 
for  the  introduction  of  such  a  referendum  were  put  forward  during  the  debates  of  1871 
and  1872  on  the  total  revision  of  the  Federal  Constitution,  but  they  were  not  adopted.2 

(i)  The  optional  referendum 

The  history  of  the  Swiss  treaty  referendum  can  be  traced  back  to  an  agreement 
concluded  between  Switzerland,  Germany  and  Italy  in  1909. 3  This  treaty  seriously 
curtailed  Switzerland’s  sovereignty,  mainly  because  it  could  not  be  denounced.  This 
situation  prompted  a  group  of  citizens  to  submit  to  the  people,  through  the  procedure 
of  initiative  provided  for  in  Article  121  of  the  Federal  Constitution,  an  amendment  to 
the  Constitution.  The  proposal  aimed  at  instituting  a  procedure  of  optional  referendum 
for  international  treaties  concluded  for  an  unspecified  duration  or  for  more  than  fifteen 
years.  This  proposal  was  finally  adopted  by  the  people  and  the  cantons  in  1921  and 
became  Article  89  (4)  of  the  Federal  Constitution.4  This  is  the  rule  which  was 
revised  in  the  referendum  of  13  March  1977. 

Article  89  (4)  gave  rise  to  two  problems  of  interpretation.  First,  the  wording  of  the 
provision  failed  to  make  clear  whether  treaties  which  could  be  denounced  before  the 
expiration  of  the  fifteen-year  period  had  to  be  submitted  to  the  popular  vote.  Invoking 
the  origins  of  Article  89  (4),  the  Swiss  authorities  interpreted  it  to  mean  that  a  treaty 
which  could  be  denounced  before  the  expiration  of  the  fifteen-year  period  did  not 
necessarily  bind  Switzerland  for  that  whole  period  and,  hence,  was  not  subject  to  the 
leferendum.5  As  most  treaties  contained  denunciation  clauses,  the  only  agreements 
which  were  in  fact  liable  to  be  submitted  to  a  referendum  were  those  involving  bound¬ 
ary  changes. 

The  second  problem  of  interpretation  related  to  treaties  which  were  to  lapse  as  soon 
as  they  were  carried  out  or  could  be  denounced  but  whose  effects — rights  and  obli¬ 
gations — were  to  persist  for  an  indeterminate  period.6  Thus,  the  question  of  the 

1  See  G.  Fermaud,  Le  referendum  sur  les  traites  internationaux  en  Suisse  (Doctoral  Thesis, 
Montpellier,  1932),  pp.  15-49;  E.  Georg,  Le  contrdle  dupeuple  sur  la  politique  exterieure  (Doctoral 
Thesis,  Geneva,  1916),  pp.  13-157;  L.  S.  von  Tscharner,  Volk  und  Regierung  beim  Abschluss  von 
Staatsvertrdgen  und  sonstigen  Fragen  dusserer  Politik  in  der  alien  Eidgenossenschaft  (Bern,  1914). 

2  See  H.  Gut,  Das  fakultative  Referendum  in  Staatsvertragsmaterien  (Doctoral  Thesis,  Zurich, 
1940),  pp.  4-19. 

3  See  Gut,  op.  cit.  (previous  note),  pp.  22-40. 

4  Article  89  (4)  read  as  follows :  International  treaties  concluded  for  a  period  of  indeterminate 
duration,  or  tor  more  than  fifteen  years,  shall  likewise  be  submitted  for  acceptance  or  rejection  by 
the  people  if  a  demand  to  this  effect  be  made  by  thirty  thousand  active  citizens  or  by  eight  can¬ 
tons’  (translation  taken  from  A.  Peaslee,  Constitutions  of  Nations  (2nd  edn.,  1956),  vol.  3. 

5  See  P.  Guggenheim,  Traite  de  droit  international  public,  vol.  1  (2nd  edn.,  Geneva,  1968), 
pp.  146-7;  J.-F.  Aubert,  Traite  de  droit  constitutionnel  suisse,  vol.  2  (Neuchatel,  1967),  p.  426;  W. 
Burckhardt,  Kommentar  der  Bundesverfassung  (3rd  edn.,  Bern,  1931),  p.  713;  Gut,  op.’ cit.  (above! 
n.  2),  pp.  70-2;  H.  Fluber,  Plebiszitare  Demokratie  und  Staatsvertrage  (zum  schweizer- 
ischen  Staatsvertragsreferendum)’,  in  Festgabe  Fraenkel  (Berlin,  1963),  pp.  376-7;  L.  Wildhaber, 

‘ Yorschlage  zur  Verfassungsrevision  betreffend  den  Abschluss  internationaler  Vertrage’,  Revue 
suisse  de  jurisprudence,  65  (1969),  p.  120.  See  also  P.  Guggenheim,  ‘La  pratique  suisse’,  Annuaire 
suisse  de  droit  international,  16  (1959),  pp.  220-1;  ibid.,  20  (1963),  pp.  67-8;  ‘Bestehen  ver- 
fassungsrechtliche  Schranken  fur  einen  Beitritt  der  Schweiz  zur  Europaischen  Freihandelszone  ?’, 
ibid.,  19  (1962),  p.  176;  and  ‘jurisprudence  des  autorites  administratives  de  la  Confederation’’ 
ibid.,  28  (1958),  No.  17. 

6  See  Annuaire  suisse  de  droit  international,  6  (1949),  pp.  122-3;  ibid.,  7  (1950),  pp.  210-11- 

ibid.,  19  (1962),  p.  176.  See  also  L.  Wildhaber,  Treaty-Making  Power  and  Constitution  (Basle- 
Stuttgart,  1971),  p.  98. 
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accession  to  the  Statute  of  the  International  Court  of  Justice  was  considered  to  fall  under 
Article  89  (4),  despite  the  safeguard  of  a  possible  withdrawal,  because  the  decisions  of 
the  Court  could  affect  Switzerland  for  a  period  exceeding  fifteen  years;  in  this  case, 
however,  no  request  for  a  referendum  was  made.  On  the  other  hand — and  rather 
paradoxically  treaties  of  arbitration  were  considered  not  to  come  under  this  provision.1 

(ii)  The  mandatory  referendum 

Unlike  the  optional  referendum,  the  origins  of  the  mandatory  referendum  in  matters 
of  treaties  are  to  be  found  in  the  practice  of  the  Federal  Parliament.  On  two  occasions, 
indeed,  Parliament  decided  to  seek  the  approval  of  the  people  and  of  the  cantons  before 
allowing  the  Government  to  ratify  a  treaty,  although  no  constitutional  provision  re¬ 
quired  such  approval. 

Thus  in  1920,  at  a  time  when  not  even  the  optional  referendum  in  matters  of  treaties 
existed,  the  Covenant  of  the  League  of  Nations  was  submitted  to  the  popular  vote. 
The  reason  was  that  by  joining  the  League,  Switzerland  was  committing  herself  to 
possible  participation  in  economic  sanctions.  Government  and  Parliament  argued  that 
this  commitment  constituted  such  an  important  derogation  from  the  country’s  policy 
of  neutrality  that  a  mandatory  referendum  was  essential. 

More  recently,  the  two  agreements  concluded  between  Switzerland  and  the  Euro¬ 
pean  Communities  on  22  July  1972  were  subjected  to  a  mandatory  referendum.  The 
reasons  given  by  both  the  Government  and  Parliament  on  this  occasion  were  that  the 
treaties  in  question  amounted  to  legislation  of  a  constitutional  nature.  The  real  motives, 
however,  were  political.  The  1972  agreements  concerned  relations  between  Switzer¬ 
land  and  the  European  Communities  over  a  long  period  and  therefore  were  to  form  the 
legal  basis  for  Switzerland’s  over-all  relations  with  the  Communities.  They  were, 
furthermore,  of  considerable  importance  for  the  Swiss  economy.  Thus  their  subject- 
matter  was  deemed  so  important  and  of  so  much  concern  to  a  substantial  section  ol 
public  opinion  that  any  other  procedure  would  have  been  contrary  to  the  municipal  law 
practice  according  to  which  the  people  participates  in  the  enactment  of  legislation.2 


2.  Dissatisfaction  with  the  Situation  prior  to  1977  and 

the  Need  for  Change 

The  rules  in  force  prior  to  1977  were  considered  unsatisfactory  in  respect  of  both  the 
optional  and  the  mandatory  referendum. 

(i)  As  regards  the  optional  referendum  (Article  89  (4)),  the  first  objection  was  always 
that  the  only  criterion  for  submission  to  this  procedure  was  the  period  for  which  the 
treaty  was  concluded.  This  system  did  not  ensure  that  voters  would  have  a  say  in  the 
conclusion  of  major  treaties,  because  the  political,  legal  or  economic  importance  of 
the  treaty  was  not  taken  into  account.  Little  did  it  matter  whether  the  treaty  in  question 

1  See  D.  Schindler  sen.,  ‘Les  traites  de  conciliation  et  d’arbitrage  conclus  par  la  Suisse’,  Revue 
de  droit  international  et  de  legislation  comparee,  6  (1925),  pp.  872-5.  See  also  Message  du  Conseil 
federal  du  23  novembre  1965  concernant  V approbation  des  traites  de  conciliation,  de  reglement 
judiciaire  et  d’ arbitrage  conclus  par  la  Suisse  avec  le  Cameroun,  Costa  Rica,  la  Cote  d’Ivoire,  la 
Grande- Bretagne,  Israel,  le  Liberia,  Madagascar  et  le  Niger,  Feuille  federale  (Bern),  1965,  vol.  3, 
P-  Ur- 

2  See  Message  du  Conseil  federal  a  V Assemblee  federale  relatif  a  V approbation  des  Accords  entre 
la  Suisse  et  les  Communautes  europeennes,  16  August  1972,  Feuille  federale  (Bern),  1972,  vol.  2, 
pp.  724-8. 


210 


NOTES 


was  a  convention  establishing  an  international  organization,  a  trade  agreement  or  an 
administrative  treaty;  only  the  duration  of  the  treaty  was  relevant.1  Only  5  per  cent  of 
the  agreements  concluded  by  Switzerland  were  subject  to  this  type  of  referendum, 
according  to  statistical  data,2  and  most  of  them  were  minor  agreements  involving  small 
boundary  modifications  or  the  joint  use  of  border  waterways.  On  the  other  hand,  a 
large  number  of  treaties  which  were  of  political  or  economic  importance  were  left  out 
either  because  they  were  concluded  for  a  definite  period  or  for  less  than  fifteen  years, 
or,  as  in  most  cases,  because  they  could  be  denounced.  This  was,  for  instance,  the  case 
for  the  Stockholm  Convention  establishing  the  E.F.T.A.,  the  Statute  of  the  Council  of 
Europe  and  the  European  Convention  on  Human  Rights. 

Although  Article  89  (4)  of  the  Swiss  Federal  Constitution  appeared  simple  and  clear, 
its  application  raised  a  number  of  problems.  Why,  for  example,  was  Switzerland’s 
accession  to  the  Statute  of  the  International  Court  of  Justice  considered  to  fall  under 
this  provision,  while  the  conclusion  of  arbitration  treaties  was  not? 

(ii)  The  main  flaw  in  respect  of  the  mandatory  referendum  was  that  such  referenda 
were  not  expressly  provided  for  in  the  Constitution  and  there  were  therefore  no  definite 
criteria  for  deciding  in  which  cases  to  hold  them. 

In  the  absence  of  any  express  provision,  and  on  the  basis  of  the  precedent  set  by 
Switzerland’s  accession  to  the  League  of  Nations,  the  prevailing  view  was  that  there 
was  an  unwritten  rule  whereby  treaties  concluded  by  Switzerland  were  to  be  submitted 
to  a  mandatory  referendum  in  two  cases,  namely,  ( a )  if  the  treaty  was  to  have  a  major 
impact  on  Switzerland’s  internal  structure  (this  would  be  the  case,  for  instance,  if 
Switzerland  joined  the  European  Communities);  and  ( b )  if  the  treaty  involved  a  radical 
change  in  Swiss  foreign  policy  (if  Switzerland  became  a  member  of  the  United  Nations, 
for  example).3 

As  regards  the  first  category  of  treaties,  there  is  in  fact  considerable  justification  for 
the  view  that  membership  of  a  supranational  organization  is  likely  to  affect  the  Con¬ 
stitution  to  such  an  extent  as  to  amount  to  a  revision.  However,  this  argument  is  hardly 
valid  for  treaties  which  have  no  bearing  on  the  Constitution,  as  would  be  the  case  if 
Switzerland  joined  the  United  Nations  with  a  reservation  regarding  its  neutrality. 

Failing  any  definite  criterion,  Parliament  has  often  hesitated  to  hold  a  mandatory 
referendum  on  a  treaty.  Its  decisions  have  often  given  rise  to  widespread  though  at 
times  ambiguous  criticism. 

It  will  be  recalled,  for  instance,  that  a  mandatory  referendum  was  decided  upon  in 
the  case  of  the  agreements  with  the  European  Communities  of  22  July  1972  although 
they  affected  neither  the  Constitution,  i.e.  the  internal  structure  of  the  country,  nor 
Switzerland’s  foreign  policy  in  a  radical  manner.  There  was,  therefore,  no  valid  legal 
ground  for  this  referendum.  The  Stockholm  Convention  establishing  the  E.F.T.A.,  on 
the  other  hand,  was  not  submitted  to  either  an  optional  or  a  mandatory  referendum, 
although  it  was  just  as  important  as  the  agreements  of  22  July  1972.  Switzerland’s 
accession  to  the  European  Convention  on  Human  Rights  also  sparked  off  a  very  lively 
debate  on  whether  a  referendum  was  required.4  In  the  end,  the  question  was  answered 
in  the  negative. 

1  See  F.  Fleiner  and  Z.  Giacometti,  Schweizerisches  Bundesstaatsrecht  (Zurich,  1949),  p.  822; 
C.  Rousseau,  Revue  generate  de  droit  international  public,  64  (i960),  pp.  630-4. 

2  See  L.  Wildhaber,  ‘Neuordnung  des  Staatsvertragsreferendums’,  Busier  Juristische  Mitteil- 
ungen,  4  (1971),  p.  157. 

3  See  Wildhaber,  op.  cit.  (above,  p.  208  n.  6),  pp.  99,  382-4,  394-5. 

4  See  D.  Schindler,  ‘1st  der  Beitritt  zur  Menschenrechtskonvention  dem  Referendum  zu 
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In  the  light  of  these  examples,  it  would  seem  that  the  gaps  left  in  the  Swiss  Federal 
Constitution  resulted  in  the  conferment  of  certain  discretionary  powers  upon  Parlia¬ 
ment.  This  situation  had  the  paradoxical  result  that  relatively  unimportant  conventions 
like  that  with  Italy  for  the  use  of  the  river  Spohl  could  give  rise  to  a  referendum  while 
other,  much  more  far-reaching  treaties,  such  as  the  Stockholm  Convention  establish¬ 
ing  the  E.F.T.A.,  led  neither  to  an  optional  nor  to  a  mandatory  referendum. 

For  all  these  reasons,  some  members  of  Parliament  decided  to  set  in  motion  the 
machinery  for  amending  the  rules  on  treaty-making  contained  in  the  Swiss  Federal 
Constitution. 

3.  Arguments  for  and  against  the  Referendum  on  Treaties 

As  has  been  seen,  the  situation  was  unsatisfactory,  and  new  criteria  for  the  submission 
of  treaties  to  the  procedure  of  optional  or  mandatory  referendum  had  to  be  devised. 
Before  starting  the  search  for  better  and  more  precise  criteria,  it  was  necessary  to  solve 
a  fundamental  issue :  whether  it  was  advisable,  in  any  future  legislation,  to  increase  the 
rights  of  the  people  or,  on  the  contrary,  to  limit  them. 

This  question  is  based  on  the  assumption  that  the  rights  of  the  people  restrict  the 
Government’s  freedom  of  action  and  of  manoeuvre  in  foreign  policy.1  Given  the  two 
opposing  needs — freedom  of  action  in  foreign  policy  on  the  one  hand,  and  respect  for 
Switzerland’s  democratic  traditions  on  the  other  hand — it  was  desirable  to  attempt  to 
strike  a  reasonable  balance  between  the  difficulties  that  could  arise  from  an  extension  of 
the  people’s  rights  in  the  field  of  international  relations  and  the  malaise  which  the 
restriction  of  these  rights  could  cause  on  the  domestic  level.  Convincing  arguments 
were  put  forward  in  support  of  both  views. 

(i)  Arguments  in  favour  of  the  referendum 

A  first  argument  in  favour  of  increasing  the  rights  of  the  people  was  that  there  should 
be  a  certain  analogy  or  symmetry  between  the  procedure  for  the  enactment  of  legis¬ 
lation  in  municipal  law  and  the  treaty-making  procedure.2  In  support  of  this  view,  it 
was  argued  that  there  was  no  reason  to  make  a  distinction  between  the  two  procedures, 
especially  in  the  case  of  law-making  treaties  which  are  self-executing.  Since  these 
treaties  involve  the  same  type  of  obligation  for  the  individual  as  those  imposed  by 
municipal  laws,  and  since  Swiss  law  prescribes  that  the  latter  are  to  be  submitted  to  an 
optional  referendum  (Article  89  (2)  of  the  Federal  Constitution),  the  former  should 
also  be.  Moreover,  because  of  the  growing  interdependence  among  States  and  of  the 
increasing  complexity  of  international  relations,  a  growing  number  of  agreements  were 
now  being  concluded  in  areas  which  directly  concern  individuals.  As  municipal  laws 
involving  new  obligations  for  individuals  require  a  referendum,  it  would  seem  in¬ 
admissible  to  subject  these  individuals  to  similar  obligations  through  international 
treaties  without  providing  a  referendum  procedure.  Thus,  according  to  the  supporters 

unterstellen ?’,  Neue  Ziircher  Zeitung,  No.  321  (29  May  1969).  See  also  Rapport  du  Conseil 
federal  a  VAssemblee  federate  sur  la  Convention  de  sauvegarde  des  droits  de  Vhomme  et  des  libertes 
f ondamentales ,  9  December  1968,  Feuille  federate  (Bern),  1968,  p.  1069. 

1  See  D.  Schindler,  ‘Ausbau  des  Staatsvertragsreferendums’,  Neue  Ziircher  Zeitung,  No.  3260 
(7  August  1965). 

2  See  K.  Reichlin  and  R.  Rohr,  Notwendiger  Ausbau  des  Staatsvertragsreferendums  (Zurich, 
1965),  pp.  s,  8  and  17.  See  also  Wildhaber,  loc.  cit.  (above,  p.  208  n.  5),  p.  121 ;  Wildhaber,  loc. 
cit.  (above,  p.  210  n.  2),  p.  159. 
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of  this  view,  the  Swiss  system  of  democracy  requires  that  treaties  which  are  incon¬ 
sistent  with  the  provisions  of  the  Constitution  should  be  submitted  to  a  mandatory 
referendum  (since  the  amendment  of  the  Constitution  requires  this  kind  of  referendum), 
while  an  optional  referendum  should  be  provided  in  the  case  of  self-executing  law¬ 
making  treaties. 

A  second  argument  concerned  the  preliminary  procedure  for  the  enactment  of  new 
legislation.  In  Switzerland,  the  Government  asks  the  cantons,  the  political  parties  and 
other  interest  groups  for  their  opinions  on  any  bill  before  presenting  it  to  Parliament. 
Under  the  rules  concerning  the  preliminary  procedure  for  the  enactment  of  new 
legislation,  this  process  of  consultation  should  extend  to  international  treaties  of  great 
political  importance.  However,  the  views  of  the  cantons,  parties,  associations  and  other 
groups  concerned  cannot  carry  the  same  weight  in  treaty  matters  as  they  can  in  the 
enactment  of  municipal  legislation.  In  the  case  of  bilateral  treaties,  amendments  pro¬ 
posed  in  the  course  of  a  referendum  procedure  should  be  approved,  not  only  by  the 
Federal  authorities,  but  also  by  the  other  contracting  party.  In  the  case  of  multilateral 
treaties,  the  situation  would  be  even  more  complex,  for  these  amendments  would  have 
to  be  accepted  by  several  foreign  States.  Thus,  the  referendum  on  treaties  would  be  a 
kind  of  compensation  for  the  lack  of  influence  of  interest  groups  at  the  preliminary 
stage. 

A  third  and  last  argument  in  favour  of  increasing  the  rights  of  the  people  was  that  it 
would  make  them  take  a  greater  interest  in  international  problems.1 

(ii)  Arguments  against  the  referendum 

It  was  not  difficult  to  refute  the  main  arguments  which  were  put  forward  in  favour 
of  extending  the  rights  of  the  people  and  which  have  been  described  above. 

As  will  be  recalled,  the  first  argument  in  favour  of  the  referendum  for  treaties  was 
based  on  the  analogy  between  treaty-making  and  the  enactment  of  municipal  legis¬ 
lation. 

This  analogy  is  primarily  based  on  the  distinction  between  treaties  which  are  law¬ 
making  and  treaties  which  are  not,  the  argument  being,  of  course,  that  only  the  former 
should  be  submitted  to  a  referendum.  This  is  debatable,  however,  because  it  is  the 
importance  of  the  treaty  which  should  determine  whether  it  is  submitted  to  a  referen¬ 
dum,  and  certain  non-law-making  treaties  are  more  important  than  other  law-making 
treaties.  This  criterion  is  unsatisfactory  because  it  is  purely  formal  and  fails  to  take  into 
account  the  subject-matter  of  the  treaty.  As  regards  the  proposal  to  submit  all  treaties 
that  run  counter  to  the  Constitution  to  a  mandatory  referendum,  it  is  based  on  the  idea 
that  the  Constitution  is  also  binding  in  the  sphere  of  foreign  policy.  This  is  a  moot 
point.  The  Constitution  is,  above  all,  the  fundamental  law  within  the  State.2  It  has  been 
argued  that  a  more  extensive  use  of  the  referendum  in  the  sphere  of  international 
treaties  would  be  consistent  with  Swiss  democratic  principles.  In  politics,  however,  a 
principle  which  is  applied  too  rigorously  becomes  self-defeating.  As  long  as  there  are 
serious  objections  against  the  extension  of  the  referendum,  Switzerland’s  treaty-making 
power  cannot  be  reduced  simply  in  the  name  of  democracy.3 

1  See  Message  du  Conseil  federal  a  V Assemblee  federate  concernant  de  nouvelles  dispositions  sur  le 
referendum  en  matiere  de  traites  internationaux,  23  October  1974,  Feuille  federate  (Bern),  1974, 
vol.  2,  pp.  1147-8. 

2  See  H.  Huber,  ‘Umbruch  und  Ausdehnung  des  Staatsvertragsreferendums  ?’,  Neiie  Ziircher 
Zeitung,  No.  3338  (14  August  1965). 

3  See  L.  Wildhaber,1  Ausweitung  des  Staatsvertragsreferendums  ?’,  ibid.,  No.  99(1  March  1970). 
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The  second  argument  in  favour  of  increasing  the  rights  of  the  people  was,  it  will  be 
recalled,  the  need  to  compensate  for  the  lack  of  influence  of  certain  groups  during  the 
stage  of  preliminary  consultations.  This  argument  is  unconvincing,  as  it  seeks  to 
establish,  a  posteriori,  repressive  control  to  compensate  for  the  lack  of  preventive 
control.1 

Finally,  there  was  the  argument  that  the  existence  of  a  referendum  procedure  would 
encourage  people  to  take  a  greater  interest  in  foreign  policy.  This,  it  is  objected,  is  a 
wrong  way  of  looking  at  things.  Today,  the  referendum  is  no  longer  primarily  an 
instrument  for  the  people  to  accept  or  reject,  a  posteriori,  legislation  proposed  by  the 
authorities.  In  practice,  its  preventive  or  deterrent  role  during  the  preliminary  stages  of 
the  legislative  process  is  more  important:  knowing  that  there  may  be  a  referendum,  the 
authorities  will  be  very  careful  to  draft  legislation  which  will  be  generally  acceptable. 
Seen  from  this  angle,  the  referendum  is  mainly  an  instrument  which  enables  interest 
groups  to  obtain  from  the  authorities  what  they  expect  of  them  and  which  calls  for 
consensus  and  compromise  among  groups  with  divergent  interests.  By  thus  becoming 
a  very  effective  instrument  for  interest  groups  to  pursue  their  policies,  the  referendum 
right  of  the  people  has  become  a  right  of  the  interest  groups  concerned.2 

In  addition,  the  following  arguments  against  extending  the  rights  of  the  people  in 
treaty  matters  have  been  put  forward: 

(a)  Treaties  are  inconsistent  with  the  principle  of  the  referendum,  since  treaties, 
whether  bilateral  or  multilateral,  are  drawn  up  under  conditions  which  are  totally 
different  from  those  prevailing  during  the  preparation  of  domestic  legislation.  In  the 
latter  case,  if  the  legislator  wishes  to  avoid  the  rejection  of  the  proposed  law  by  refer¬ 
endum,  he  will  have  to  ensure  that  that  law  has  the  approval  of  the  main  political 
parties  and  pressure  groups.  In  the  case  of  treaties,  the  State,  during  negotiations 
which  are  often  arduous  and  protracted,  must  in  addition  reach  agreement  on  a  mutually 
acceptable  text  with  its  foreign  partners.  Indeed,  apart  from  identifying  common 
interests,  treaties  aim  at  reconciling  opposing  interests.  Treaties  are  thus  the  result  of 
compromise.  If  the  difficulty  of  attaining  such  a  compromise  is  compounded  by  the 
concessions  which  a  State  may  have  to  make  on  the  domestic  level  under  the  threat  of  a 
referendum  and  which  may  well  run  counter  to  the  first  compromise,  the  freedom  of 
manoeuvre  and  treaty-making  power  of  the  State  will  be  greatly  reduced.  The  freedom 
of  movement  of  the  State  in  the  field  of  foreign  affairs  should  be  hampered  as  little  as 
possible  by  domestic  considerations.3  There  is,  therefore,  a  fundamental  difference 
between  domestic  legislation  and  treaties.  Whereas  the  effects  of  the  former  are  felt 
only  within  the  country,  the  effects  of  the  latter  are  felt  both  within  the  country  and  in 
relations  among  States.  This  means  that  extending  the  referendum  to  treaties  would 
amount  to  applying  democracy  to  an  inappropriate  subject. 

(, b )  If  a  treaty  is  submitted  to  the  people,  it  is  withdrawn  at  the  last  stage  from  the 
decision-making  process  which  is  normal  to  it  and  subjected  to  the  process  in  force  for 
domestic  legislation.  In  such  a  case,  the  bilateral  or  multilateral  nature  of  the  treaty  is 
no  longer  taken  into  account.  To  subject  the  result  of  negotiation,  that  is  to  say  a 
treaty  which  has  already  been  agreed  upon  on  the  international  level,  to  a  purely 

1  See  Wildhaber,  loc.  cit.  (above,  p.  208  n.  5),  p.  121. 

2  See  G.  Kocher,  Verbandseinfluss  auf  die  Gesetzgebung  (Bern,  1967);  B.  A.  Jenny,  Interessen- 
politik  und  Demokratie  in  der  Schweiz  (Bern,  1968);  L.  Neidhart,  Plebiszeit  und  pluralitdre 
Demokratie  (Bern,  1970),  pp.  287-319;  Wildhaber,  loc.  cit.  (above,  p.  210  n.  2),  p.  161 ;  Wildhaber, 
loc.  cit.  (above,  p.  208  n.  5),  pp.  120-1. 

3  See  Huber,  loc.  cit.  (above,  p.  208  n.  5),  pp.  368-84;  Huber,  loc.  cit.  (above,  p.  212  n.  2). 
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national  debate  would  be  to  place  Switzerland  in  the  position  of  a  partner  that  cannot  be 
trusted.  In  particular,  repeated  negative  votes  could  damage  the  country’s  credibility. 
Moreover,  the  result  of  the  referendum  could  be  interpreted  as  a  sign  of  goodwill  or  of 
ill-feeling  towards  the  foreign  partner.  This  would  call  into  question  Switzerland’s 
policy  of  neutrality. 

(c)  If  legislation  is  rejected  during  a  referendum,  it  can  easily  be  resubmitted.  The  same 
cannot  be  said  of  a  treaty.  In  the  case  of  bilateral  treaties,  sometimes  concluded  after 
protracted  negotiations,  it  would  often  be  difficult  to  persuade  the  partner  to  resume 
talks,  and  in  the  case  of  multilateral  treaties  Switzerland  would  run  the  risk  of  being 
permanently  left  out. 

(d)  The  people  should  have  full  knowledge  of  the  facts  when  called  upon  to  vote  in  a 
referendum.  It  is  more  difficult  to  provide  this  information  for  treaties  than  for  domes¬ 
tic  legislation.  In  the  first  place,  the  people  do  not  know  the  ins  and  outs  of  a  treaty  as 
they  would  those  of  a  statute.  This  is  because  the  work  of  Parliament  can  be  followed 
relatively  easily,  whereas  the  same  cannot  be  said  of  the  diplomatic  negotiations  in¬ 
volved  in  the  preparation  of  an  international  agreement.  Not  only  do  the  negotiations 
sometimes  take  place  in  a  foreign  capital  but  they  are  often  secret.  Moreover,  the 
authorities  cannot  be  expected  to  explain  the  tactics  used  in  the  negotiations,  the  de¬ 
mands  of  the  other  parties,  the  concessions  they  had  to  make  and  those  which  they 
obtained  in  return.1  As  the  Government  cannot  divulge  all  the  information,  it  must 
necessarily  count  on  the  people’s  trust.  Thus  each  referendum  campaign  on  a  treaty 
would,  to  a  certain  extent,  take  the  form  of  a  plebiscite.  Finally,  with  the  growing 
complexity  of  Switzerland’s  international  commitments,  the  treaties  entered  into  are 
becoming  increasingly  interrelated.  Thus  a  treaty  which  seemed,  at  first  sight,  un¬ 
favourable  to  Switzerland  could  well  be  the  result  of  a  concession  made  in  order  to 
conclude  another  treaty  which  is  highly  beneficial  to  the  country.  Although  such  matters 
can  easily  be  communicated  in  Parliament,  they  are  more  difficult  to  explain  to  the 
people,  who  might  see  only  one  aspect  of  a  question  and  take  into  account  only  part  of 
a  complex  whole. 

(e)  The  referendum  procedure  could  delay  the  entry  into  force  of  treaties  by  several 
months.  Such  a  delay  is  not  always  acceptable,  owing  to  the  nature  of  the  treaty, 
especially  in  the  case  of  financial  and  trade  agreements. 

(/)  For  some  years  there  has  been  a  steady  decline  in  the  number  of  people  who 
participate  in  referendary  votes.  Hence,  a  treaty  rejected  by  a  small  majority  of  voters 
may,  in  fact,  have  been  rejected  by  only  a  minority  of  the  electorate.  This,  again,  could 
affect  Switzerland  s  credibility  abroad.  Such  a  rejection  would  be  even  more  serious  if, 
as  is  possible,  during  a  referendum  on  a  treaty,  considerations  which  are  mainly 
emotional  and  unrelated  to  the  subject-matter  of  the  treaty,  such  as  xenophobia  or 
hostility  towards  another  State,  became  predominant. 

4.  Proposals  for  a  Change 

Apart  from  one  exception,2  the  different  proposals  for  a  revision  of  the  Constitution 
aimed  at  striking  a  balance  between  the  two  opposing  tendencies  described  above, 
namely,  the  need  to  respect  the  democratic  traditions  of  Switzerland  on  the  one  hand,' 

See  Message  du  Cornell  federal  a  V  Assemblee  federale  concernant  de  nouvelles  dispositions  sar  le 
referendum  en  matiere  de  traites  international ex,  Feuille  federale  (Bern),  1974,  vol.  2,  p  1149 
.  2  Tlle  People’s  initiative  filed  by  a  political  party,  the  Action  nationale  contre’ la  penetration 
etrangere  (see  Feuille  federale  (Bern),  1974,  vol.  2,  pp.  1145-6). 
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and  the  desire  to  avoid  jeopardizing  the  country’s  foreign  policy  on  the  other.  These 
proposals  were  thus  based  on  the  idea  that  the  people  should  be  able  to  influence  only 
the  more  important  decisions  and  that  its  influence  should  not  affect  Switzerland’s  role 
and  credibility  in  international  affairs. 

But  the  whole  difficulty  lay  precisely  in  determining  which  treaties  are  important,  or, 
to  be  more  specific,  in  determining,  by  means  of  general  and  abstract  legal  criteria, 
which  treaties  should,  because  of  their  importance,  be  subject  to  referendum  procedures. 

Two  categories  of  treaties  posed  no  particular  problems,  since  both  can  be  con¬ 
sidered  to  be  very  important:  treaties  establishing  organizations  for  collective  security 
and  those  instituting  supranational  organizations.  In  fact,  their  importance  is  such  that 
various  proposals  provided  for  an  automatic,  i.e.  mandatory,  referendum,  in  accor¬ 
dance  with  the  unwritten  constitutional  rule  outlined  above.1 

As  to  the  other  categories  of  treaties,  various  proposals  were  made  in  an  attempt  to 
determine  those  which,  because  of  their  importance,  should  be  submitted  to  a  referen¬ 
dum.  The  main  categories  of  treaties  singled  out  were  the  following: 

Treaties  of  great  economic  importance; 

Law-making  treaties ; 

Multilateral  treaties; 

Treaties  which  are  contrary  to  federal  legislation; 

Treaties  which  modify  the  national  territory; 

Treaties  entailing  considerable  expenditure; 

Treaties  which  modify  the  existing  allocation  of  powers  between  the  Confederation 
and  the  cantons; 

Treaties  which  affect  the  fundamental  rights  of  individuals; 

Self-executing  treaties. 

When  proposing  a  new  solution,  the  Government  had  a  choice  between  two  basic 
approaches:  either  a  list  could  be  drawn  up  listing  the  categories  of  treaties  to  be 
submitted  to  a  referendum,  or  the  decision  of  whether  to  allow  for  a  referendum  could 
be  left  to  Parliament  in  each  individual  case. 

In  the  draft  provision  submitted  to  Parliament,  the  Government  chose  the  second 
alternative.  The  first  approach  was  considered  unsatisfactory  because,  whatever  criteria 
are  used,  they  will  not  always  identify  those  agreements  which  are  in  fact  the  most 
important.  This  is  illustrated  by  the  category  ‘multilateral  treaties’.  Although  it  is  true, 
as  a  general  proposition,  that  multilateral  treaties  are  more  important  than  bilateral 
treaties,  it  is  equally  true  that  certain  bilateral  agreements  are  more  important  than  some 
multilateral  treaties. 

The  draft  provision  submitted  by  the  Government  therefore  entrusted  to  Parliament 
the  task  of  deciding  in  each  case  (with  the  exception  of  treaties  concluded  for  an 
unspecified  duration)  whether  the  treaty  should  be  submitted  to  the  optional  referen¬ 
dum  procedure.  It  further  specified  that  this  decision  was  to  be  adopted  by  a  qualified 
majority,  that  is,  by  the  majority  of  all  the  members  of  the  two  Houses  of  Parliament. 

The  proposed  solution  was  open  to  a  number  of  objections.  In  the  first  place,  it 
disregarded  one  of  the  two  functions  of  the  referendum,  i.e.  its  role  as  a  ‘motion  of 
censure’.  Since  the  decision  on  whether  any  given  treaty  was  to  be  submitted  to  a 
referendum  procedure  would  he  with  Parliament,  the  role  of  the  electorate  in  pro¬ 
testing  against  a  treaty  by  requesting  a  referendum  would  have  become  marginal.  Thus, 

1  See  Final  Report  of  the  Working  Group  established  for  the  preparation  of  the  total  revision  of  the 
Swiss  Federal  Constitution  (Bern,  1973).  vol.  6,  pp.  719-25. 
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the  referendum  would  have  oeen  downgraded  to  a  plebiscite  to  be  held  whenever 
Parliament  decided.  Moreover,  the  absence  of  any  objective  criteria  affording  advance 
knowledge  of  whether  a  given  treaty  could  or  would  have  to  be  sanctioned  by  the 
people  would  reduce  to  nothing  the  preventive  role  of  the  referendum.  This  is  a  most 
important  objection,  for  the  threat  of  an  impending  referendum  when  a  legislative  or 
conventional  text  is  being  prepared  plays  a  more  important  part  than  the  actual  a 
posteriori  control  resulting  from  the  referendum  itself.  This  explains  why  requests  for 
a  referendum  are  relatively  rare  and  why  Switzerland,  previously  a  democracy  based  on 
referendum,  has  become  a  democracy  where  the  adoption  of  a  text  is  preceded  by 
negotiations  among  interest  groups.  Besides,  if  Parliament  possessed  the  discretionary 
power  of  submitting  a  treaty  to  referendum,  Switzerland’s  situation  vis-a-vis  its 
foreign  partner  or  partners  would  become  even  more  embarrassing  in  the  event  of  a 
rejection  of  the  treaty  by  the  people  than  it  would  be  if  there  existed  clear  regulations 
governing  referendum  procedures  on  treaties,  for  Switzerland  could  then  be  blamed 
for  making  the  treaty  subject  to  a  referendum  when  it  could  have  decided  otherwise. 
Finally  there  was  the  danger  that,  in  the  absence  of  objective  criteria  set  forth  by  the 
Constitution  itself,  Parliament  could  have  difficulty  in  defining  guidelines  and  in 
following  them  and  that,  in  particular,  its  decision  could  be  based  more  on  the  fear  that 
the  treaty  under  consideration  might  be  rejected  than  on  its  content. 

It  was  for  these  reasons  that  in  the  text  which  was  finally  proposed  to  the  people  and 
the  cantons,  the  Swiss  Parliament  reduced  the  discretionary  powers  conferred  upon  it 
in  the  Government’s  original  bill.  Instead,  it  provided  that  three  categories  of  treaties 
should  be  submitted  to  an  optional  referendum,  namely  (a)  treaties  providing  for 
membership  in  international  organizations,  (b)  treaties  aimed  at  a  multilateral  uni¬ 
fication  of  law,  and  (c)  treaties  which  are  of  an  unspecified  duration  and  which  cannot 
be  denounced. 

Finally,  it  called  for  a  mandatory  referendum  as  regards  membership  of  organizations 
for  collective  security  or  of  supranational  communities,  thus  following  the  existing 
unwritten  rule  of  the  Constitution. 

The  new  rules  on  treaty  referendum  contained  in  Article  89  of  the  Constitution  read 
as  follows: 

3.  Paragraph  2  [of  Article  89] 1  shall  also  be  applicable  to  international  treaties  which: 

(a)  are  of  unspecified  duration  and  cannot  be  denounced; 

( b )  provide  for  membership  of  international  organizations; 

(c)  entail  a  multilateral  unification  of  law. 

4.  Paragraph  2  shall  be  applicable  to  other  treaties  if  the  two  Houses  of  Parliament  so 
decide. 

5.  Membership  of  organizations  for  collective  security  or  of  supranational  communi¬ 
ties  shall  be  submitted  to  the  vote  of  the  people  and  the  cantons.2 

5.  Conclusion 

By  comparison  with  the  earlier  legislation,  the  new  Article  89  (4)  involves  an 
extension  of  popular  rights  in  the  field  of  international  treaties  in  spite  of  the  drawbacks 
of  increased  popular  participation  in  the  conduct  of  foreign  policy  which  were  referred 
to  earlier.  One  explanation  is  provided  by  the  fact  that  the  text  approved  on  13  March 

1  Article  89  (2)  reads  as  follows:  ‘Federal  laws  and  decrees  of  general  import  shall  be  submitted 
for  adoption  or  rejection  by  the  people  when  such  a  demand  is  made  by  fifty  thousand  active 
citizens  or  by  eight  cantons’  (translation  taken  from  Peaslee,  op.  cit.  (above  p.  208  n  At 

2  Author’s  translation.  ’  ’  '  ^  ' 
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1977  was  a  parliamentary  counter-proposal  to  a  constitutional  popular  initiative  that 
all  international  treaties  should  be  submitted  to  a  referendum.1  In  this  respect  the  text 
adopted  can  be  regarded  as  a  compromise. 

Moreover,  as  far  as  the  optional  referendum  is  concerned,  it  would  have  been 
difficult  to  reach  a  different  solution.  The  criterion  of  duration  having  proved  un¬ 
satisfactory,  the  alternatives  were  either  to  repeal  the  optional  referendum  for  treaties  of 
unspecified  duration  or  more  than  fifteen  years — which  in  effect  did  away  with  the 
optional  referendum  altogether — or  to  replace  this  criterion  by  one  or  a  number  of 
others.  The  first  alternative — outright  abolition  of  the  referendum — was  hardly  a 
practical  political  proposition.  The  people  would  not  readily  agree  to  be  deprived  of  an 
existing  right  and  such  a  proposal  had  little  chance  of  success;2  one  of  the  concomitants 
of  democratic  institutions  is  the  near  impossibility  of  reducing  the  ambit  of  popular 
rights.  The  second  alternative  was  the  only  remaining  possibility;  however,  as  no  single 
criterion  could  adequately  replace  that  of  duration,  several  criteria  had  to  be  used  and 
this  inevitably  led  to  an  extension  of  popular  rights. 

An  optional  referendum  is  now  required  for:  treaties  which  are  of  an  unspecified 
duration  and  which  cannot  be  denounced;  treaties  providing  for  membership  of 
international  organizations ;  treaties  entailing  a  multilateral  unification  of  law ;  and  any 
other  treaty  when  required  by  both  Houses  of  Parliament. 

As  regards  the  first  category,  the  provision  which  was  preserved,  although  in  a 
slightly  different  form,  is  one  long  held  to  be  unsatisfactory,  which  is  something  of  a 
paradox.  True,  there  are  grounds  for  keeping  this  criterion  since  treaties  of  unspecified 
duration  and  those  which  cannot  be  denounced  have  some  distinctive  features.  First, 
most  of  them  deal  with  boundaries  and  there  is  no  denying  the  importance  of  territory 
and  the  delimitation  of  territory.  Secondly,  to  free  itself  from  commitments  of  this 
nature,  a  State  must  be  able  to  invoke  such  extraordinary  grounds  for  denunciation  as 
are  afforded  by  international  law,  viz.  failure  of  the  other  party  to  observe  the  treaty 
( non  adimpleti  contractus )  or  a  fundamental  change  of  circumstance  ( clausula  rebus  sic 
stantibus ).  Since  the  Federal  Constitution  established  the  optional  referendum  for 
treaties  of  unspecified  duration  and  of  over  fifteen  years  in  1921,  however,  this  pro¬ 
cedure  has  only  been  used  on  three  occasions  and  in  general  the  result  can  hardly  be 
said  to  have  been  satisfactory.3  The  usefulness  of  the  optional  referendum  for  this  type 
of  treaty  is  therefore  extremely  debatable. 

As  for  the  second  category,  it  is  questionable  whether  treaties  covering  accession  to 
international  organizations  are  always  important  enough  to  justify  submission  to  the 
optional  referendum  in  every  case.  Again,  there  are  reasons  for  submitting  to  an  optional 
referendum  treaties  constituting  international  organizations.  Regardless  of  the  fact 
that  international  organizations  may  in  many  cases  take  by  a  majority  vote  decisions 

1  See  above,  p.  214  n.  2. 

2  It  will  be  recalled  that  every  amendment  to  the  Swiss  Federal  Constitution  must  be  accepted 
by  the  majority  of  the  people  and  of  the  cantons. 

3  In  1923,  the  people  rejected  by  a  considerable  majority  the  Agreement  with  France  on  the 
Free  Zones;  in  1958  it  accepted  the  Agreement  with  Italy  for  the  use  of  the  hydraulic  power  of 
the  river  Spohl;  finally,  on  13  June  1976,  it  rejected  the  Agreement  between  the  Swiss  Con¬ 
federation  and  the  International  Development  Association  concerning  a  200  million  franc  loan. 
In  the  first  case,  reasons  unrelated  to  the  subject-matter  of  the  Agreement  (namely  the  occu¬ 
pation  of  the  Ruhr)  played  an  important  part;  in  the  second,  the  opponents  of  the  Agreement 
failed  to  realize  that  if  the  Agreement  were  rejected,  their  aims  were  less  likely  to  be  fulfilled  (see 
Message  du  Conseil  federal  a  V  Assembles  federate  concernant  de  nouvelles  dispositions  sur  le  referendum 
en  matiere  de  traites  internationaux,  loc.  cit.  (above,  p.  212  n.  1),  p.  1139);  as  far  as  the  last  case  is 
concerned,  it  can  be  said  that  the  outcome  of  the  vote  is  very  disappointing. 
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which  are  binding  on  all  Members,  which  means  that  after  ratifying  the  treaty  a  Mem¬ 
ber  State  may  be  subject  to  a  decision  it  opposes,  treaties  constituting  international 
organizations  contain  a  number  of  provisions  which  are  not  to  be  found  in  general 
treaty  law  because  of  their  constitutional  character,  and  accordingly  the  Vienna  Con¬ 
vention  applies  to  such  treaties  ‘without  prejudice  to  any  relevant  rules  of  the  organiza¬ 
tion’  (Article  5).  In  fact,  the  very  subject-matter  of  constitutive  conventions  rules  out 
some  of  the  techniques  normally  applicable  to  treaties.  Thus  reservations  which  are 
perfectly  acceptable  in  a  treaty  covering  a  network  of  possibly  non-uniform  relations 
between  the  parties  are  impracticable  in  the  case  of  a  treaty  which  no  longer  aims  at 
laying  down  rights  and  obligations  for  States,  but  at  establishing  an  organization  and  its 
terms  of  reference;  hence  the  principle  of  absolute  integrity  of  the  fundamental 
instrument.  This  principle  also  explains  the  contents  of  the  provisions  covering  revision 
which  must  not  affect  the  uniform  character  of  the  convention  for  the  parties.  Another 
feature  of  treaties  instituting  international  organizations  is  that  they  sometimes  specify 
that  they  overrule  all  other  treaties  between  members  which  are  inconsistent  with  their 
provisions.  Finally,  concerning  the  interpretation  of  this  type  of  treaty,  it  must  be 
emphasized  that  one  of  the  traditional  techniques,  authentic  interpretation,  must  co¬ 
exist  with  another  which  is  only  relevant  to  international  organizations,  i.e.  interpreta¬ 
tion  of  the  treaty  by  the  organization  itself,  which  can  bind  Member  States.  None  of 
these  considerations  would  seem  to  justify  the  alternative  that  was  chosen.  Indeed,  the 
objects,  the  purposes  and  the  membership  of  international  organizations  are  so 
different  that  while  the  optional  referendum  may  be  acceptable  for  accession  to  im¬ 
portant  international  organizations  belonging  to  the  United  Nations  system,  it  hardly 
seems  necessary  for  organizations  of  a  lesser,  often  technical,  scope.  In  other  words, 
despite  the  differences  between  the  treaties  creating  international  organizations  and 
other  treaties,  the  most  significant  of  which  have  been  pointed  out,  the  mere  fact  that 
such  treaties  establish  international  organizations  does  not,  in  our  view,  seem  to  justify 
submission  to  the  optional  referendum. 

Nor  does  this  procedure  appear  necessary  for  the  third  category  of  treaties,  those 
entailing  a  multilateral  unification  of  law.  First  of  all  the  wording  is  very  unclear  and 
will  certainly  raise  problems  of  interpretation.  The  parliamentary  debates  seem  to 
suggest,  however,  that  this  provision  covers  conventions  designed  to  unify  different 
types  of  national  legislation.1  Moreover,  among  these,  it  only  refers  to  ‘self-executing’ 
conventions.  The  wording  thus  takes  into  account  Parliament’s  desire  to  submit  to 
referendum  treaties  involving  a  substantial  modification  of,  or  addition  to,  federal  law. 
However,  apart  from  the  general  criticism  already  mentioned,  another  objection  can  be 
made:  it  is  not  easy  to  determine  whether  a  treaty  is  ‘self-executing’  in  the  absence  of 
any  application  of  the  treaty;  many  conventions  contain  some  provisions  which  are 
and  some  which  are  not  ‘self-executing’.  In  such  cases  it  will  often  prove  difficult  for 
Parliament  to  decide  on  whether  to  submit  a  treaty  to  the  optional  referendum. 

For  all  these  reasons  one  may  well  wonder  whether  it  would  not  have  been  better  not 
to  list  the  cases  where  treaties  are  to  be  submitted  to  the  optional  referendum  (as  in 
paragraph  3  of  Article  89)  and  to  hold  a  referendum  only  when  decided  by  Parliament 
(as  is  now  provided  by  paragraph  4  of  Article  89).  It  is  true,  however,  that  this  would 
have  deprived  the  referendum  of  its  role  as  a  ‘censure  motion’  and  that  only  the 
plebiscite  aspect  would  have  remained.  In  this  regard,  the  ultimate  solution  is  a 
reasonable  compromise  despite  its  shortcomings. 

1  See  Bulletin  officiel  de  V Assemblee  federate,  Conseil  des  Etats,  1976,  pp.  498-9. 
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As  for  paragraph  5  of  Article  89  which  establishes  the  mandatory  referendum,  it  is 
welcome  because  it  states  clearly  and  unambiguously  when  the  referendum  must  be 
held.  Previously  there  was  no  specific  rule  dealing  with  the  matter  (the  two  precedents 
mentioned  earlier  are  too  different  and  too  few  to  give  rise  to  a  customary  rule)  which, 
as  already  stressed,  had  caused  Parliament  embarrassment  on  several  occasions  and 
meant  that  its  behaviour  was  not  always  consistent.  This  provision  accordingly  fills  an 
important  gap  in  Swiss  constitutional  law. 
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A  Modern  Introduction  to  International  Law.  By  Michael  Akehurst.  3rd  edition. 
London:  George  Allen  and  Unwin,  1977.  269  pp. -f- index.  Paperback  £4-95. 

When  the  first  edition  of  this  introductory  textbook  appeared  in  1970  it  was  widely 
welcomed  by  reviewers.  In  this  third  edition  the  publishers  have  seen  fit  to  omit  the 
preface  to  the  earlier  edition.  This  is  a  pity.  It  may  be  presumed,  however,  that  the 
author’s  objectives  remain  the  same.  They  are,  first,  ‘to  capture  the  student’s  interest’ 
by  giving  an  account  of  international  law  which  is  related  to  ‘the  background  of  inter¬ 
national  relations  and  international  politics’;  secondly,  to  demonstrate  that  a  pre¬ 
condition  of  understanding  ‘how  international  law  works’  is  an  understanding  of  ‘how 
and  why  states  behave’ ;  finally,  to  exclude  ‘long  discussions  of  topics  which  are  unusually 
complicated  or  .  .  .  specialized’. 

What,  then,  are  the  changes  to  be  found  in  this  new  edition?  Given  the  absence  of 
any  pronouncement  by  Dr.  Akehurst,  the  answer  is  left  to  be  discovered  by  the  reader. 
It  is  readily  apparent  that  the  same  chapter  headings  are  retained;  that  the  number  of 
pages  of  text  is  reduced  from  347  to  269,  although  the  difference  may  be  accounted  for  in 
part  by  the  use  of  a  smaller  type-face;  and  that  the  index  is  less  comprehensive  (the 
disappearance  of  numbered  references  to  the  United  Nations  Charter  is  to  be  particu¬ 
larly  regretted).  A  new  and  beneficial  feature  is  the  incorporation  of  cross-references  into 
the  body  of  the  text.  It  is  not  clear  why  the  citation  of  the  reports  of  judgments  of  the 
International  Court  of  Justice  should  sometimes  appear  in  the  text,  and  at  other  times 
in  footnotes  (see,  for  example,  pp.  34-5,  37). 

Changes  in  content  are  not  so  obvious  and  it  may  be  helpful,  therefore,  to  draw 
attention  to  the  more  important  of  these.  The  first  chapter  still  provides  one  of  the  best 
short  treatments  of  the  question  ‘Is  international  law  really  law?’,  an  issue  that  must  be 
confronted  at  the  outset  of  an  international  law  course  if  the  student  is  not  to  remain 
unconvinced  of  the  subject’s  claim  to  be  a  legal  discipline.  The  brief  but  useful  sectiuo 
on  the  ideological  bipolarization  of  international  society  (first  edition,  pp.  20-1)  has 
been  omitted.  The  passive  personality  principle  of  jurisdiction  is  down-graded  to  a  foot¬ 
note  (p.  104);  and  discussion  of  treaties  and  third  States  is  concentrated  into  3J  lines 
(pp.  128-9)  where  formerly  this  topic  occupied  1  \  pages.  On  the  other  hand,  prima  facie 
expendable  subject-matter,  such  as  economic  uses  of  maritime  warfare  and  a  dated 
treatment  of  State  succession,  is  retained. 

The  chapter  which  probably  necessitated  the  most  rewriting  is  that  on  the  law  of  the 
sea.  The  potential  impact  of  the  Third  United  Nations  Conference  on  the  Law  of  the 
Sea  on  the  existing  lav/  is  played  down  to  a  degree  that  seems  unwarranted.  No  account 
is  taken  of  the  negotiating  texts  drawn  up  at  the  Conference,  nor  of  the  considerable 
literature  on  the  work  and  progress  of  the  Conference.  The  exclusive  economic  zone 
concept  is  dealt  with  perfunctorily  whilst  there  is  no  mention  of  the  proposed  new  right 
of  transit  passage  through  international  straits.  Apart  from  a  new  section  on  U.N.E.F. 
II  and  U.N.D.O.F.,  both  established  after  the  1973  Arab-Israeli  war,  there  are  only 
minor  additions  to  the  text. 

The  book  generally  maintains  high  standards  of  clarity,  reliability  and  accuracy, 
though  it  is  to  be  hoped  that  students  do  not  take  literally  the  assertion  that  in  the 
United  Kingdom  treaties  are  ratified  ‘by  the  Queen’  (p.  49);  and  it  was  surely  the  politi¬ 
cally  inspired  ‘Hallstein  doctrine’  rather  than  formal  legal  reasons  that  accounted  for  the 
non-recognition  of  East  Germany  by  the  Western  powers  (p.  62).  The  discussion  on 
Namibia  (pp.  214-16)  stops  abruptly  at  1971  and  a  surprising  omission  in  the  section  on 
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compensation  for  expropriated  foreign  property  is  the  ‘excess  profits’  doctrine,  which  has 
assumed  particular  importance  in  Latin-America. 

This  remains  a  concise,  perceptive  and  readable  introduction  to  the  basic  principles 
of  international  law  and  organization.  A  book  of  this  kind  has  constantly  to  avoid  the 
extremes  of  over-simplification  and  over-elaboration,  and  in  this  respect  the  author  has 
been  in  large  measure  successful.  All  the  same,  two  general  reservations  must  be  voiced. 
First,  no  consideration  is  given  to  several  recent  international  events,  of  more  than 
passing  legal  significance,  which  could  have  profitably  illuminated  propositions  in  the 
text.  Students  are  more  likely  to  have  heard  of  Bangladesh,  Transkei,  the  Western 
Sahara  (dealt  with  in  a  footnote  to  the  Advisory  Opinion  of  the  International  Court  given 
in  1975),  the  Israeli  raid  on  Entebbe  airport,  and  the  Angolan  civil  war,  than  of  Biafra 
(which  is  referred  to  on  a  number  of  occasions).  Secondly,  it  is  questionable  whether  a 
textbook  on  modern  international  law,  even  though  it  purports  to  be  no  more  than  an 
introduction,  can  justifiably  exclude  discussion  of  such  issues  as  hijacking,  international 
terrorism  and  the  international  protection  and  conservation  of  the  environment.  Only  a 
fleeting  reference  is  made  to  the  issue  that  is  likely  to  dominate  international  life  for  the 
rest  of  this  century,  namely,  the  search  for  a  new  framework  for  regulating  economic 
relations  between  the  developed  and  developing  nations. 

For  these  reasons,  it  is  felt  that  a  slightly  bigger  book  would  have  been  preferable, 
even  though  the  inevitable  result  would  be  an  increase  in  the  price  of  what  is,  by  today’s 
standards,  a  remarkably  inexpensive  book. 

J.  C.  WoODLIFFE 


L’ fit  at  dans  le  sens  du  droit  des  gens  et  la  notion  du  droit  international.  By  Gaetano 
Arangio-Ruiz.  Bologna:  Co-operativa  Libraria  Universitaria,  1975.  viii-l-213 
pp. ;  reprinted  from  Osterreichische  Zeitschrift  fiir  offentliches  Recht,  26  (1975), 
PP-  3-63>  265-406. 

This  is  in  effect  a  reprint  with  original  pagination  of  an  article  published  in  two  parts 
in  the  Osterreichische  Zeitschrift-.  its  original  source  will  no  doubt  be  the  more  accessible 
of  the  two  for  most  libraries.  In  it  Professor  Arangio-Ruiz  extends  to  the  concept  of 
statehood  the  critical  analysis  of  what  he  terms  the  ‘constitutionalist’  theory  of  inter¬ 
national  law  already  discussed  at  length  in  the  context  of  international  organizations  in 
his  1972  Hague  lectures  ( Recueil  des  corns,  137  (1972-III),  pp.  419-742).  Both  works 
contain  a  sustained  criticism,  at  a  conceptual  level,  of  a  group  of  broadly  monistic  theories 
of  international  law  (for  example  those  of  Kelsen,  Scelle  and  Jenks),  the  consequences  of 
which  are  said  to  be  a  relatively  rigorous  view  of  the  extent  and  force  of  international 
law  relative  to  national  law,  and  a  heightened  view  of  the  place  of  international  organiza¬ 
tions  in  international  relations. 

In  this  study  the  focus  of  criticism  is  the  concept  of  statehood  in  international  law. 
One  consequence  of  a  monistic  theory,  and  also  of  the  (not  necessarily  related)  view  that 
international  law  is  capable  of  influencing  the  structure  of  international  relations,  is  that 
international  law  may  play  a  role  in  such  matters  as  the  creation  of  new  States,  the 
extinction  of  States,  and  the  refusal  to  accord  statehood  to  certain  entities  despite  a 
substantial  degree  of  effectiveness.  In  the  nineteenth  century  it  was  generally  thought 
that  these  matters  were  regulated  on  an  ad  hoc  basis  through  recognition:  indeed  for 
Oppenheim  the  notion  of  statehood  had  no  independent  content.  Professor  Arangio-Ruiz, 
by  contrast,  does  not  adopt  a  constitutive  theory  of  recognition,  which  itself,  and  especially 
if  exercised  on  a  collective  basis  or  predicated  (as  Lauterpacht  suggested)  on  principles 
of  legality,  may  be  capable  of  regulating  the  emergence  and  extinction  of  ‘States’.  Instead 
he  elaborates  the  notion  of  puissances — entities  which  in  fact  play  a  role  in  international 
relations  and  which  international  law  has  no  option  but  to  accept  as  States. 
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Lorsqu’un  Etat  souverain  est  etabli  .  .  .  ou  lorsque  le  gouvernement  d’un  tel  Etat  est  instaure  ou 
modifie,  le  droit  international  n’a  rien  a  dire  pour  ou  contre  .  .  .  [L]es  Etats  ne  sontpas  condition- 
nes  de  1  interieur  par  le  droit  des  gens.  T.  out  en  s ’occupant,  et  tres  frequemment,  de  matieres 
relevant  du  domaine  interne  des  Etats  .  .  .  le  droit  international  ne  fafonne  pas  les  Etats  dans  le 
sens  oil  les  personnes  juridiques  publiques  et  privees  sont  fafonnees  par  le  droit  d’une  commun- 
aute  integree  (pp.  7-8;  his  italics). 

It  follows  that  there  is  a  fundamental  discontinuity  between  the  relational  order  of 
international  law  and  the  ‘constitutional  organization’  or  ‘structure’  of  international 
society.  (Exactly  what  is  the  status  of  the  latter,  on  this  view,  is  an  interesting  question, 
although  one  not  explored  in  detail  by  Professor  Arangio-Ruiz.)  Only  by  accepting  its 
impotence  in  this  regard  can  international  lawyers  present  an  accurate  view  of  inter¬ 
national  law,  without  the  inflation  or  unreality  the  author  (not  without  justification) 
sees  in  some  of  the  proponents  of  monism. 

One’s  first  reaction  is  to  seek  refuge  in  the  practice  (to  which  Professor  Arangio-Ruiz 
pays  scant  attention).  For  it  is  the  case  that  the  notion  of  ‘statehood’  is  used  in  a  normative, 
not  merely  a  descriptive,  way  in  international  practice,  and  that  some  attempt  is  made, 
subject  to  vicissitudes  not  more  exaggerated  than  in  other  areas  of  international  law,  to 
determine  by  the  application  of  general  criteria  which  entities  are  to  be  regarded  as 
States.  It  is  also  true  that  there  has  been  some  attempt  to  apply  notions  of  legality  to 
some  cases  of  the  emergence  or  extinction  of  States.  But  the  appeal  to  practice  can  only 
be  provisional,  first,  because  no  development  not  sustainable  at  a  theoretical  level  is 
likely  to  last  long,  and  secondly  because  these  developments  are  still  admittedly  some¬ 
what  tentative  and  in  need  of  assessment. 

However,  even  at  the  conceptual  level  there  are  difficulties  with  the  theory  of  puis¬ 
sances.  However  qualified  the  capacity  of  international  law  to  condition  the  creation  or 
extinction  of  States,  it  remains  necessary  to  determine  which  entities  are  States,  or 
else  to  adopt  a  universalist  conception  of  international  law  (extending  not  only  to  ‘States’ 
but  to  other  persons  including  individuals) — and  the  latter  is,  of  course,  precisely  what 
Professor  Arangio-Ruiz  does  not  do.  No  doubt  this  definitional  process  is  of  a  rather 
special  kind:  we  talk  of  criteria  for  statehood  but  not  of  criteria  for,  say,  treaties.  But 
even  a  dualist  conception  of  international  law  does  not  exclude  that  this  process  can  be 
in  principle  a  legal,  as  distinct  from  a  political,  one. 

The  importance  of  the  practice  lies  in  helping  to  confirm  this  view;  it  is  for  this  reason 
that  the  author’s  failure  to  discuss  the  practice  in  more  detail  is  to  be  regretted.  None 
the  less  this  is  an  interesting  work,  and  a  stimulus  to  those  holding  other  views  to  justify 
their  positions. 

James  Crawford 

Der  Begriff  der  Friedensbedrohung  in  Satzung  und  Praxis  der  Vereinten  Nationen. 
By  Joachim  Arntz.  Schriften  zum  Volkerrecht,  vol.  46.  Berlin:  Duncker  & 
Humblot,  1975.  198  pp.  DM.  54.80. 

Of  the  three  situations  listed  in  Article  39  of  the  Charter,  one,  ‘act  of  aggression’  or 
simply  ‘aggression’,  has  been  laid  to  rest  formally  by  the  General  Assembly  when  on 
14  December  1974  it  adopted,  by  consensus,  Resolution  3314  (XXIX)  entitled  ‘Defini¬ 
tion  of  Aggression’.  The  other  two — ‘threat  to’  and  ‘breach  of  the  peace’ — remain  un¬ 
defined.  ‘Breach  of  the  peace’  has  been  used,  for  instance  in  the  context  of  Korea, 
but  rarely.  ‘Threat  to  the  peace’,  however,  has  come  to  be  relied  upon  as  a  basis  of  action 
with  growing  frequency  since  i960  by  the  General  Assembly  and  to  a  lesser  extent  by 
the  Security  Council  in  the  context  of  decolonization.  The  author  assumes  that  ‘threat 
to  the  peace’  may  well  replace  ‘aggression’  as  the  preferred  term  for  characterizing 
politically  undesirable  conduct  and  opening  the  way  to  the  application  of  enforcement 
measures.  He  therefore  attempts  to  provide  a  precise  content  or  definition  for  this 
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concept,  the  vagueness  of  which  has  made  it  so  attractive  to  the  members  of  the  United 
Nations.  In  the  first  part  he  analyses  and  then  defines  the  concept  of  threat  to  the  peace, 
and  in  the  second  he  surveys  resolutions  of  the  General  Assembly  and  the  Security 
Council  in  order  to  determine  whether,  and  to  what  extent,  his  concept  is  borne  out  by 
practice.  Throughout,  the  author  is  concerned,  in  almost  a  pedantic  manner,  with  the 
points  on  which  other  writers  expressed  identical,  similar  or  divergent  opinions. 

The  starting  point  of  analysis  in  the  concept  of  peace  is  the  Charter.  The  text,  notably 
the  Preamble,  Article  i  and  Chapter  VI,  supports  the  propositions  that  peace  is  the 
antithesis  of  war;  that  the  Charter  is  concerned  with  international  and  not  with  internal 
peace;  that  peace  means  the  absence  of  war  or  armed  conflict  and  not  simply  the  absence 
of  any  other  wrong  or  delict. 

If  peace,  thus  understood,  refers  exclusively  to  international  peace,  then  riots  or 
revolutions  or  civil  war  within  a  State  cannot  ordinarily  constitute  a  threat  to  the  peace 
as  that  term  is  used  in  Article  39.  A  threat  can  arise  only  in  relations  between  States  or, 
perhaps,  between  an  established  State  and  an  emerging  State.  Similarly,  the  threat  or 
use  of  force  from  which  Members  of  the  United  States  undertake  to  refrain  pursuant  to 
Article  2  (4)  is  the  threat  or  use  of  physical  force  against  another  State,  or  an  emerging 
one,  but  not  against  an  internal  rebellion  or  revolution  (pp.  22-4,  49,  64-74). 

What  then  is  a  threat  to  the  peace  ?  Do  Articles  39  and  2  (4)  have  the  same  meaning 
in  spite  of  their  different  wording  ?  The  author’s  answer  is  in  the  affirmative :  there  is  a 
threat  to  the  peace  if  there  is  a  threat  of  force  in  the  physical  or  military  sense,  including 
military  acts  such  as  an  invasion,  bombardment,  support  of  armed  bands,  sending  of 
volunteers  into  an  area  of  tension  (pp.  42-3)  and  non-military  but  physical  acts  such  as 
mass  expulsion  of  civilians  or  forcible  taking  of  alien  property  (p.  43).  Other  forms  of 
coercion  of  an  economic,  political  or  psychological  character  may  conceivably  be  contrary 
to  the  prohibition  of  intervention  under  general  international  law  (p.  44),  but  do  not 
constitute  a  threat  to  the  peace  in  the  strict  sense.  A  threat  to  the  peace  refers  to  the  stage 
immediately  preceding  the  outbreak  of  war  (p.  44).  Unlike  the  danger  to  the  peace  under 
Chapter  VI,  the  threat  to  the  peace  under  Chapter  VII  must  be  of  an  immediate  character 
(PP-  47-9)- 

In  determining  the  existence  of  a  threat  to  peace  as  a  precondition  for  the  application 
of  the  measures  envisaged  in  Articles  41  and  42,  the  Security  Council  enjoys  a  measure  of 
discretion,  but  this  is  not  unlimited.  On  the  contrary,  it  is  limited  to  cases  where  there 
is  a  threat  of  the  use  of  force  contrary  to  Article  2  (4).  It  may  be  noted  in  passing  that  the 
author  concentrates  on  the  opening  words  of  Article  2  (4),  and  the  qualifying  words 
‘against  the  territorial  integrity  .  .  .’  receive,  by  comparison,  scant  attention.  Having 
established  the  correspondence  between  Articles  39  and  2  (4),  the  proposition  follows 
that  Articles  41  and  42  measures  are  true  sanctions  and  not  mere  political  measures. 

These  findings  are  derived  from,  and  are  supported  by,  a  variety  of  methods  of  inter¬ 
pretation:  the  natural  meaning  or  textual,  the  systematic,  the  teleological  and,  finally, 
the  historical.  They  confirm  the  negative  meaning  of  peace  in  the  Charter  and  the  narrow 
or  strict  concept  of  threat  to  the  peace  in  Article  39:  a  threat  to  the  peace  arises  only  if  a 
Member  is  about  to  violate  the  ‘basic  principle’  in  Article  2  (4).  The  objectives  of  the 
United  Nations  and  the  interests  of  the  Organization  and  of  all  Members  can  be  served 
exclusively  by  a  strict  and  precise  concept  of  the  threat  to  the  peace. 

Reviewing  the  practice  of  the  Security  Council  relating  to  Palestine,  the  Congo,  the 
Portuguese  colonies,  South  Africa,  Rhodesia,  the  India-Pakistan  conflict,  Bangladesh 
and  Cyprus,  the  author  concludes  that  the  relevant  resolutions  conform  to  the  strict  or 
narrow  concept  of  the  threat  to  the  peace,  with  the  exception  of  the  economic  sanctions 
against  Rhodesia  (pp.  109,  no).  In  this  case,  the  assumption  of  a  threat  to  the  peace 
appears  to  be  doubtful  (p.  106).  While  a  formal  finding  under  Article  39  would  be 
desirable,  its  absence  does  not  impugn  the  legality  of  Security  Council  resolutions  if 
otherwise  they  conform  to  the  requirements  of  a  threat  to  the  peace.  The  dispatch  of 
peacekeeping  forces,  which  are  not  provided  for  in  the  Charter  (p.  1 17),  is  seen  as  neither 
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an  enforcement  action  under  Article  41  nor  a  provisional  measure  under  Article  40, 
and  does  not  presuppose  the  existence  of  a  threat  to  the  peace  (p.  87). 

The  survey  of  the  practice  of  the  General  Assembly  is  preceded  by  a  section  in  which 
the  author  expresses  his  doubts  about  the  constitutionality  of  the  Uniting  for  Peace 
Resolution  and  the  secondary  or  subsidiary  competence  of  the  Assembly  to  designate 
any  situation  as  a  threat  to  the  peace  under  Article  39  and  to  recommend  enforcement 
measures.  As  to  peacekeeping  activities  of  the  Assembly  which  are  not  regulated  in  the 
Charter,  he  relies  to  some  extent  on  the  Advisory  Opinion  of  the  International  Court  of 
Justice  in  the  Expenses  case.  In  his  view,  the  Court  did  not  base  the  legality  of  a  peace¬ 
keeping  force  set  up  by  the  Assembly  on  the  subsidiary  competence  of  the  Assembly 
(p.  1 17).  Rather  the  Court  relied  on  the  fact  that  such  a  force  is  not  an  enforcement 
measure  ‘which  is  solely  within  the  province  of  the  Security  Council’  ( I.C.J .  Reports, 
1962,  p.  152  at  p.  165).  Uneasy  as  he  is  about  this  matter,  the  author  would  insist  that 
the  Assembly  should  observe  Articles  12  (1)  and  n  (2)  and  should  not  act  unless  there  is 
a  genuine  paralysis  or  incapacity  of  the  Council  to  fulfil  its  responsibilities.1  In  any 
event,  the  Assembly  can  recommend  enforcement  measures  only  in  accordance  with 
international  law  and  the  Charter,  and  in  case  of  a  threat  to  the  peace  under  Article  39, 
as  strictly  defined  by  the  author. 

The  author  has  no  difficulty  with  many  of  the  cases  handled  by  the  Assembly,  such 
as  the  Balkan  and  Palestine  questions,  Korea,  the  Suez  crisis,  Hungary,  Lebanon, 
Algeria  and  the  Congo.  It  is  in  connection  with  resolutions  relating  to  seemingly  internal 
matters  that  problems  arise.  In  the  Spanish  question  in  1946,  the  General  Assembly 
did  not  find  a  threat  to  the  peace  and  the  recommendation  to  recall  chiefs  of  mission  from 
Madrid  did  not  amount  to  enforcement  measures.  However,  that  part  of  Resolution 
39  (I)  which  recommended  the  Council  to  consider  adequate  measures  if  democratic 
institutions  were  not  introduced  within  a  reasonable  time  indicates  that  the  Assembly 
lacked  a  proper  understanding  of  the  conditions  under  which  enforcement  measures 
under  Article  41  maybe  ordered  (pp.  12 1-2). 

Resolutions  of  the  Assembly  since  i960  relating  to  Southern  Africa  (South  Africa, 
Portuguese  territories,  Rhodesia  and  Namibia)  raise  serious  questions  as  to  their  con¬ 
formity  with  the  Charter.  The  primacy  of  the  Security  Council  expressed  in  Article  12(1) 
is  frequently  disregarded  and  the  Assembly  acts  as  the  primary  and  not  as  the  secondary 
or  subsidiary  organ.  The  right  to  self-determination  and  the  legitimacy  of  national 
liberation  movements  are  affirmed,  their  representatives  are  recognized  as  spokesmen  of 
the  oppressed  peoples,  and  Members  are  called  upon  or  urged  to  assist  liberation 
struggles  by  every  means.  The  policy  of  apartheid  is  condemned  as  a  crime  against 
humanity.  The  tenor  of  the  resolutions  becomes  noticeably  more  strident,  reflecting  per¬ 
haps  the  frustration  of  the  Assembly  in  the  final  stage  of  decolonization  for  which  it 
called  in  Resolution  1514  (XV).  These  developments,  particularly  the  use  of  the  concept 
of  threat  to  the  peace,  raise,  in  the  view  of  the  author,  very  serious  questions,  and  the 
‘recognition  of  just  wars  of  liberation  violates  the  fundamental  principle  of  the  prohibi¬ 
tion  of  the  use  of  force  and  is,  moreover,  susceptible  of  casting  doubt  on  the  basis  of  the 
modern  international  legal  order’  (p.  185). 

Recent  resolutions  of  the  Assembly  relating  to  the  Middle  East  and  North-South 
economic  relations,  as  well  as  to  colonial  issues,  indicate  the  desire  of  powerful  elements 
to  use  the  resources  of  the  United  Nations  for  ‘the  achievement  of  political  objectives’ 
and  the  Assembly,  far  from  serving  as  a  centre  for  peaceful  accommodations,  tends  itself 
to  become  ‘a  party  in  certain  controversies’  (p.  186).  The  final  conclusion  expresses  the 
author’s  apprehension  about  the  future :  ‘As  long  as  the  principle  of  sovereignty  prevails 
and  States  are  not  prepared  to  make  serious  concessions  to  a  supranational  organization 
like  the  United  Nations,  there  will  be  the  danger  that  any  effort  to  use  the  United 

1  In  the  original  on  p.  118,  the  word  ‘Funktionsfahigkeit’  is  a  misprint.  The  correct  word  is 
‘ Funktionsunfahigkei t ’ .  Another  disturbing  printing  error  is  on  pp.  65-6. 
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Nations  as  a  tool  for  coercive  changes  in  the  existing  order  will  overload  the  system 
which  still  lacks  an  objective  decision-making  organ,  unambiguous  criteria  and  means 
for  enforcing  decisions’  (p.  187). 

There  is  much  in  the  analysis  with  which  one  could  or  would  like  to  agree.  There  are 
also  assumptions  and  propositions,  cogently  argued,  with  respect  to  which  there  remains 
more  than  a  lingering  doubt.  Without  debating  individual  resolutions — and  some  are 
obviously  debatable — it  may  be  useful  to  indicate  some  of  the  points  on  which,  as  the 
author  himself  has  indicated,  differences  of  approach  and  opinions  persist. 

One  may  begin  with  the  negative  concept  of  peace.  To  be  sure  such  a  negative  concept 
may  be  useful  in  interpreting  Chapter  VII,  as  the  author  does,  but  it  seems  difficult  to 
accept  it  as  permeating  the  whole  Charter.  Beginning  with  the  second  paragraph  in  the 
Preamble  (‘to  reaffirm  faith  in  fundamental  human  rights’),  and  continuing  with  para¬ 
graphs  2-4  of  Article  x,  the  whole  of  Chapter  IX,  and  even  Chapters  XI  and  XII,  the 
emphasis  is  on  the  positive  aspects  of  peace.  It  could  not  be  otherwise  for  the  Charter 
was  drafted  against  a  background  of  economic  depression,  wholesale  and  cruel  denials  of 
fundamental  human  rights  by  Fascism  and  National  Socialism,  and  rising  nationalism 
in  some,  if  not  all,  colonial  empires. 

This  leads  to  the  consideration  whether  the  Charter  is  consistently  concerned  with 
international  and  not  also  with  internal  peace  or,  more  precisely,  with  conditions  pre¬ 
vailing  within  a  State.  Concern  with  international  peace  is  certainly  prominent  in  the 
Charter.  The  first  paragraph  of  the  Preamble,  the  first  paragraph  of  Article  1,  paragraphs 
3-6  of  Article  2,  and,  of  course,  Chapters  VI,  VII  and  VIII,  are  evidence  of  it.  The 
sweeping  formulation  of,  and  prominent  place  given  to,  Article  2  (7),  supports  the 
inference  that  matters  essentially  within  the  domestic  jurisdiction  of  States  were  to  be 
beyond  the  grasp  of  the  organs  of  the  United  Nations.  However,  this  clause  also  contains 
a  limitation,  known  as  the  Australian  amendment:  ‘but  this  principle  shall  not  prejudice 
the  application  of  enforcement  measures  under  Chapter  VII’.  It  seems  fair  to  suggest 
that  the  Charter  did  not  intend  to  clamp  down  a  lid,  in  the  form  of  Security  Council 
action,  on  political  movements — be  they  peaceful  or  revolutionary  and  violent.1  Inter¬ 
vention  in  a  civil  war  would  accordingly  be  improper.  The  Organization  was  hetero¬ 
geneous  from  the  start  and  is  likely  to  remain  so. 

However,  there  were  memories  at  U.N.C.I.O.  of  internal  situations  of  a  different 
sort  involving  brutal  violations  of  human  rights,  for  which  domestic  jurisdiction  should 
not  be  a  shield  or  licence.  This  consideration  probably  moved  the  French  delegation  to 
propose  that  the  domestic  jurisdiction  principle  would  apply  ‘unless  the  clear  violation 
of  essential  liberties  and  of  human  rights  constitutes  itself  a  threat  capable  of  com¬ 
promising  peace’.2  Although  this  proposal  was  not  adopted  there  was  a  strong  desire  to 
find  some  formula  which  would  limit  the  range  of  Article  2  (7). 3  The  sense  of  the  dis¬ 
cussion  was  aptly  presented  by  the  New  Zealand  delegation  as  follows: 

At  San  Francisco  many  delegates  felt  that  in  certain  cases  it  would  be  proper  in  the  interests  of 

1  Like  all  general  propositions  about  the  United  Nations,  this  one  needs  to  be  qualified.  The 
General  Assembly  and  the  Security  Council  have  with  remarkable  persistence  characterized  as 
‘illegal’  the  regime  of  Ian  Smith  in  Rhodesia  or  Southern  Rhodesia  as  they  call  it.  They  also 
affirmed  British  responsibility  for  it.  1  hus  in  Resolution  403  (1977)  adopted  on  14  January  1977, 
by  a  vote  of  13  to  none  with  2  abstentions  (United  Kingdom  and  United  States)  the  Council 
reaffirmed  ‘the  legal  responsibility  of  the  Government  of  the  United  Kingdom  of  Great  Britain 
and  Northern  Ireland  over  Southern  Rhodesia,  in  accordance  with  the  relevant  resolutions  of  the 
United  Nations’.  This  affirmation  may  be  a  case  for  psychiatrists  interested  in  what  might  be  called 
collegiate  schizophrenia,  but,  legally  speaking,  how  can  United  Nations  resolutions  make  the 
United  Kingdom  responsible  for  a  territory  over  which  it  has  ceased  to  exercise  or  to  claim  any 
effective  authority  ?  And  what  norms  of  international  law  or  of  the  Charter  make  the  regime 
‘illegal’  ? 

2  U.N.C.I.O.  Documents,  vol.  3,  p.  386. 

3  See  Doc.  976,  I/1/40,  14  June  1945,  in  ibid.,  p.  494  at  pp.  498-9.  With  respect  to  the  French 
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peace  and  justice,  and  in  the  preservation  of  fundamental  human  rights,  to  interfere  in  the  internal 
affairs  of  Member  States.  For  example,  the  case  of  the  dreadful  cruelties  practised  in  Germany  on 
Jews,  Clergy  of  Catholic  and  Protestant  Churches,  Socialists,  Communists,  and  any  section  of  the 
community  which  failed  to  grovel  to  the  Nazis  was  generally  admitted  to  be  an  obvious  example 
of  a  situation  in  which  the  World  Organization  would  be  entitled — indeed,  bound — to  inter¬ 
vene.  There  was,  however,  extreme  difficulty  in  finding  a  form  of  words  that  would  allow 
sufficient  latitude  for  the  Organization  to  act  in  such  matters  and  at  the  same  time  to  make  it 
plain  that  the  sovereign  rights  of  all  members  were  not  to  be  attacked.  In  the  event  a  solution 
was  found 

in  the  Australian  amendment.1  The  Australian  clarification  of  the  limits  of  domestic 
jurisdiction  and  of  the  prohibition  of  intervention  by  the  United  Nations  in  matters 
essentially  within  that  jurisdiction  may  not  represent  the  ideal  ‘form  of  words’  for 
expressing  the  concern  felt  at  the  Conference.  The  French  formula  was  clearer  but 
unacceptable.  In  the  circumstances,  the  Australian  formula  which  was  accepted  together 
with  the  undefined  ‘threat  to  the  peace’  in  Article  39  could  be  construed  as  sufficient 
basis  for  United  Nations  action  in  the  sort  of  situation  historically  represented  by  the 
Nazi  regime.  Hitler’s  regime  not  merely  practised  racial  discrimination  at  home  in  an 
increasingly  virulent  manner  but  made  it  an  integral  part  of  its  policy  of  territorial 
aggrandizement  which  was  well  on  its  way  prior  to  the  outbreak  of  World  War  II. 

Whatever  significance  one  may  attach  to  preparatory  work,  the  language  of  Article  2  (7) 
including  the  Australian  amendment  does  indicate  that  the  United  Nations  may  inter¬ 
vene  with  enforcement  measures  under  Chapter  VII  in  matters  essentially  within  the 
domestic  jurisdiction  of  any  State  provided  that  the  conduct  of  or  the  situation  pre¬ 
vailing  in  the  State  amounts  to  a  threat  to  the  peace.2 

The  interpretation  of  Article  2  (7)  outlined  above  runs  counter  to  the  author’s  strict 
concept  of  a  threat  to  the  peace  in  the  sense  of  an  impending  resort  to  force  by  one 
State  against  another.  As  he  reads  this  provision  including  the  Australian  amendment, 
‘A  State  which  has  committed  a  threat  to  the  peace  or  a  breach  of  the  peace  or  an  act  of 
aggression  cannot  rely  on  Article  2  (7)  in  protesting  enforcement  measures  taken  against 
it’  (p.  69).  This  nullifies  the  significance  of  the  Australian  amendment  since  it  would  be 
extremely  difficult  to  imagine  a  situation  in  which  a  State  would  or  could  commit  any 
of  these  acts  under  cover  of  its  domestic  jurisdiction.  Contrary  to  the  interpretation  which 
to  this  writer,  to  put  it  no  higher,  appears  as  plausible,  Arntz  claims  that  matters  which 
are  inherently  domestic  in  character  ‘can  at  most  be  a  potential  or  proximate  but  never 
a  direct  source  of  a  threat  to  the  peace’  (p.  162).  This  is  the  reason  for  his  questioning  the 
constitutionality  of  resolutions  relating  to  Rhodesia  and  particularly  Security  Council 
Resolution  233  (1966).  In  that  resolution  the  Council  ‘acting  in  accordance  with  Articles 

proposal,  ‘The  Soviet  Union  thought  it  was  a  politically  valuable  clause  that  might  avoid  con¬ 
fusion  at  some  critical  time,  although  agreeing  with  the  United  States  that  the  Security  Council 
already  had  sufficient  powers  under  other  Charter  provisions  to  deal  with  threats  of  aggression 
from  this  as  well  as  from  other  causes’:  Ruth  B.  Russell,  A  History  of  the  United  Nations  (1958), 
P-  905- 

1  United  Nations  Conference  on  International  Organization :  Report  of  the  Conference  held  at  San 
Francisco  25  April- 2 6  June  1946,  by  the  Rt.  Hon.  Peter  Frazer,  Chairman  of  the  New  Zealand 
Delegation,  New  Zealand  Department  of  External  Affairs,  publication  no.  11,  p.  28. 

2  Thus  Kelsen’s  interpretation:  ‘If  enforcement  measures  are  to  be  taken  under  Article  39,  the 
question  whether  the  matter  is  or  is  not  within  the  domestic  jurisdiction  of  the  state  concerned,  is 
of  no  importance.  The  only  question  is  whether  there  exists  a  threat  to,  or  breach  of  the  peace’: 
The  Law  of  the  United  Nations  (1951),  p.  786.  Elsewhere  Kelsen  argues  that  enforcement  measures 
would  be  true  ‘sanctions’  if  the  Members  were  obligated  not  merely  to  refrain  from  the  acts 
covered  by  Article  2  (4)  but  were  also  ‘under  the  obligation  to  refrain  from  “any  threat  to  the 
peace,  breach  of  the  peace,  or  act  of  aggression” — the  conditions  of  enforcement  measures 
established  in  Article  39.  .  .  .  The  consequence  of  such  an  interpretation  would  be  that  even  in  a 
matter  of  domestic  jurisdiction  the  obligation  to  refrain  from  any  threat  to  the  peace,  breach  of 
the  peace  or  act  of  aggression  would  prevail’:  ibid.,  pp.  790-1. 
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39  and  41  of  the  United  Nations  Charter,  determines  that  the  present  situation  in  Southern 
Rhodesia  constitutes  a  threat  to  international  peace  and  security’.1 

Clearly  any  action  by  the  United  Nations  piercing  the  protective  wall  of  Article  2  (7) 
must  be  performed  in  good  faith;  it  must  be  performed  and  seen  to  be  performed 
uberrima  fide,  and  like  situations  in  other  States  should  be  treated  in  like  manner.  The 
resolutions  relating  to  Rhodesia,  or  to  South  Africa,  for  that  matter,  may  appear  ques¬ 
tionable  more  from  a  factual  than  from  the  constitutional  point  of  view  in  that  it  is  not 
the  situation  in  Rhodesia  but  other  factors  which  are  alleged  to  constitute  a  threat  to  the 
peace.2  It  may  well  be  that  these  resolutions,  like  others  in  a  similar  vein,  present  mis¬ 
applications  of  the  Charter,  perhaps  even  an  abuse  of  the  power  vested  in  the  Security 
Council.  They  may  be  seen  as  motivated  more  by  the  political  objectives  of  the  prevailing 
majorities  and  a  deeply  felt  sense  of  injustice  than  by  concern  for  the  impartial  appli¬ 
cation  of  Charter  principles. 

A  recent  instance  of  the  selective  concern  with  events  in  Southern  Africa  may  be 
Resolution  418  (1977)  adopted  by  the  Security  Council  on  4  November  1977,  which 
could  not  be  considered  by  the  author.  In  that  resolution  the  Council,  ‘acting  under 
Chapter  VII  of  the  Charter  of  the  United  Nations,  determines,  having  regard  to  the 
policies  and  acts  of  the  South  African  Government,  that  the  acquisition  by  South 
Africa  of  arms  and  related  materiel  constitutes  a  threat  to  the  maintenance  of  international 
peace  and  security’  and  decides  to  order  a  mandatory  arms  embargo  to  replace  the 
voluntary  embargo  called  for  in  antecedent  resolutions  beginning  with  Resolution  181 
C1 963).  Considering  the  background  of  this  resolution — severe  curbs  on  freedom  of  the 
press,  arrest,  detention  and  banning  of  opposition  leaders3 — one  cannot  but  wonder 
whether  the  Council’s  new  yardstick  for  the  determination  of  a  threat  to  peace  is  to  be 
applied  selectively  or  to  Member  States  generally  where  comparable  situations  prevail. 
Be  that  as  it  may,  as  the  foregoing  consideration  indicates,  the  author’s  contention  that 
internal  conditions  cannot  be  legitimately  construed  as  constituting  a  threat  to  the  peace 
should  be  taken  with  some  grains  of  salt  even  if  the  practice  may  well  appear  of  doubtful 
constitutionality. 

Closely  connected  with  the  author’s  insistence  on  a  narrow  concept  of  the  threat  to  the 
peace,  are  his  claims,  first,  that  contrary  to  the  views  of  some  writers,  based  to  some  extent 
on  preparatory  work,  the  Security  Council  does  not  enjoy  an  unlimited  discretion  in  the 
interpretation  and  application  of  the  Charter,  and,  second,  that  Articles  41  and  42 
measures  are  true  sanctions  for  violation  of  specific  Charter  obligations  and  not  merely 
political,  discretionary  measures.  Assuming  as  the  author  does  that  in  spite  of  their 
different  terminology,  the  threat  to  the  peace  in  Article  39  and  the  obligation  in  Article  2 
(4)  t0  refrain  from  the  threat  of  force  contemplate  one  and  the  same  condition  then, 
in  case  of  a  threat  to  the  peace,  the  application  by  the  Security  Council  of  enforcement 
measures  under  Articles  41  and  42  would  be  a  true  sanction  because  it  would  be  the 

1  Since  Rhodesia,  to  borrow  a  term  from  another  realm,  is  a  ‘non-person’  for  the  United 
Nations  and  since,  as  noted  above,  the  United  Kingdom  is  responsible  for  that  non-person,  then 
the  United  Kingdom  is  the  real  target  of  this  and  similar  resolutions. 

2  See,  for  instance,  Security  Council  Resolutions  326  (1973),  386  (1976)  and  406  (1977)  which 
refer  to  acts  against  Zambia,  Mozambique  and  Botswana  respectively  but  not  to  the  background 
of  these  acts. 

3  In  a  report  m  The  New  York  Times  of  5  November  1977,  entitled  ‘Arms  Embargo  Voted 
Against  South  Africa’,  the  Council  action  is  explained  as  follows:  ‘The  Council  action  against 
South  Africa  had  been  demanded  by  the  49  black-ruled  African  member  countries  following  a 
massive  crackdown  by  the  South  African  Government  on  October  19,  which  included  the  arrest 
of  black  leaders  and  their  supporters,  the  closing  of  two  black  newspapers  and  the  banning  of  18 
organizations  that  have  been  critical  of  the  Government’s  race-separation  policies. 

‘Acceptance  by  the  West  of  sanctions  represents  a  major  shift  in  policy  and  was  a  reaction  to 
the  crackdown.  Tn  1975  and  1976  the  three  Western  powers  vetoed  mandatory  arms  embargo 
resolutions  on  the  grounds  that  they  did  not  regard  the  situation  in  South  Africa  as  constituting 
a  “threat  to  the  peace”.’  6 
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reaction  against  a  violation  of  Article  2  (4).  Kelsen  and  other  commentators  (pp.  36 
et  seq.)  have  argued  against  this  postulated  identity  of  meanings.1 

Furthermore,  if,  as  in  Kelsen’s  theory  shared  on  this  point  by  Arntz,  international 
law  permits  the  use  of  force  only  as  a  reaction  against  a  delict,  that  is  a  violation  of  an 
established  obligation,  then  according  to  Kelsen — but  not  according  to  Arntz — the 
conduct  of  a  State  against  which  the  Security  Council  takes  enforcement  action  must 
constitute  a  breach  of  a  prior  obligation  or  of  an  obligation  established  retrospectively 
by  the  Council  (p.  37).  If  that  were  so,  -the  Members  of  the  United  Nations  would  have 
not  merely  the  obligations  provided  for  in  the  Charter,  notably  in  Article  2  (4),  but  also 
the  obligation  to  refrain  from  any  conduct  which  the  Security  Council  chose  ambulando 
or  retrospectively  to  characterize  as  unlawful  by  taking  enforcement  action.2  Such  an 
uncertainty  being  highly  undesirable,  Arntz  accordingly  rejects  the  notion  that  the 
Security  Council’s  discretion  in  the  interpretation  and  application  of  Article  39  is  un¬ 
limited  (p.  37).  A  degree  of  discretion  is  unavoidable  but  it  cannot  be  higher  than  that 
which  is  normally  associated  with  the  interpretation  of  any  treaty  (p.  41). 

In  this  context  the  author  refers  to  the  dictum  of  the  International  Court  of  Justice 
in  the  Membership  case:  ‘The  political  character  of  an  organ  cannot  release  it  from  the 
observance  of  the  treaty  provisions  established  by  the  Charter  when  they  constitute 
limitations  on  its  powers  and  criteria  for  its  judgment’.3  But  this  is  precisely  the  point. 
Unlike  Article  4  (1)  which  lays  down  the  conditions  for  eligibility  of  States  to  member¬ 
ship  in  the  United  Nations,4  neither  Article  39  by  itself  nor  Article  39  in  conjunction 
with  Article  2  (4)  establishes  ‘limitations’  upon  the  powers  of  the  Security  Council  and 
‘criteria  for  its  judgment’. 

This  is  not  accidentally  so,  for  the  desirability  of  limitations  and  criteria  was  on  the 
minds  of  the  delegates  at  U.N.C.I.O.  Some  of  them  may  have  remembered  the  Munich 
Pact  and  the  appeasement  of  an  aggressive  power  by  sacrificing  the  integrity  and,  pre¬ 
dictably,  the  independence  of  a  small  State.  All  attempts  at  U.N.C.I.O.  to  introduce  into 
the  Charter  the  basic  principle  of  Article  10  of  the  Covenant  failed.  More  significant  was 
the  failure  to  adopt  a  proposal  to  amend  the  formulation  of  the  ‘overriding’  purpose  of  the 
United  Nations  in  Article  1  (1) — ‘To  maintain  international  peace  and  security’ — by 
adding  the  words  ‘in  conformity  with  the  principles  of  justice  and  international  law’. 
The  proposal  was  carried  in  Committee  but  failed  to  obtain  the  necessary  two-thirds 
majority.5  Clearly  the  great  powers  wanted  unfettered  discretion  in  applying  or  manipu¬ 
lating  the  Charter’s  security  provisions.  In  the  hierarchy  of  values  peace  and  not  law 

1  Thus  Kelsen:  ‘Of  utmost  importance  is  the  difference  between  the  meaning  of  “threat  of 
force”  used  in  Article  2,  paragraph  4,  and  that  of  “threat  to  the  peace”  used  in  Article  39.  It  is 
completely  within  the  discretion  of  the  Security  Council  to  decide  what  constitutes  a  “threat  to 
the  peace”  ’:  op.  cit.  (above,  p.  227  n.  2),  at  p.  727.  Kelsen  goes  on  to  provide  examples  of  situa¬ 
tions  which  may  be  regarded  as  a  threat  to  the  peace  but  not  as  a  threat  of  force.  On  the  other 
hand,  he  is  aw'are  of  the  ‘highly  unsatisfactory  state  of  uncertainty’  which  results  from  the 
difference  in  the  formulation  of  Articles  2  (4)  and  39:  ibid.,  at  p.  737. 

2  In  Kelsen’s  words:  ‘Since  the  Security  Council  is  completely  free  in  the  determination  of 
what  is  a  threat  to  the  peace  or  breach  of  the  peace,  it  may  determine  as  such  any  conduct  of  a 
state  without  regard  to  whether  this  conduct  constitutes  the  violation  of  an  obligation  stipulated 
by  pre-existing  law.  By  declaring  the  conduct  of  a  state  to  be  a  threat  to,  or  breach  of,  the  peace, 
the  Security  Council  may  create  new  law’:  ibid.,  at  p.  736. 

3  I.C.jf.  Reports,  1948,  p.  57,  at  p.  64. 

4  It  may  be  noted  in  passing  that  the  Court  failed  to  distinguish  the  criteria  of  eligibility  in 
Article  4(1)  from  the  decision  on  admission  in  Article  4  (2)  which  seriously  impaired  the  useful¬ 
ness  of  its  Advisory  Opinion.  See  Gross,  ‘Election  of  States  to  United  Nations  Membership’ 
Proceedings  of  the  American  Society  of  International  Law,  48  (1954),  pp.  37~59  at  P-  44- 

5  Gross,  ‘The  Charter  of  the  United  Nations  and  the  Lodge  Reservations’,  American  Journal  oj 
International  Laze,  41  (1947),  pp.  531-55  at  P-  549-  Reference  to  justice  and  international  law 
appears  in  Article  1  (1)  in  connection  with  the  settlement  of  disputes.  See  also  Kelsen,  op.  cit. 
(above,  p.  227  n.  2),  pp.  16-18. 
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was  to  occupy  pride  of  place.  But  increasingly  peace  was  relegated  to  second  place  and 
the  promotion  of  wars  of  national  liberation  and  self-determination,  and  the  abolition  of 
apartheid,  became  the  driving  goals  of  the  Security  Council. 

In  such  circumstances  it  is  more  than  doubtful  whether  the  adoption  of  a  strict  or  at 
least  explicit  definition  of  the  threat  to  the  peace  would  act  as  a  brake  on  the  activities  of 
the  Council.  The  experience  with  the  definition  of  aggression  is  too  recent  to  permit 
any  inferences.  But  this  definition,  the  result  of  prolonged  labours  going  back  to  the 
League  of  Nations,  sets  out  many  and  contradictory  criteria,  and,  significantly,  in  Article  7 
exempts  from  the  application  of  the  definition  the  struggle  for  self-determination 
and  related  matters.1 

Leo  Gross 


Supervision  in  European  Community  Law.  By  H.  A.  H.  Audretsch.  Amsterdam : 
North-Holland  Publishing  Company,  1978.  xiv -[-213 -(-(documentary  appendix, 
bibliography,  table  of  cases,  indexes)  91  pp.  Gld.  130. 

This  book,  based  on  the  author’s  doctoral  thesis,  is  a  painstaking  and  meticulous 
(albeit  occasionally  repetitive)  account  of  the  machinery  for  ensuring  that  member 
States  of  the  European  Communities  comply  with  their  obligations  under  the  Community 
treaties. 

The  key  role  in  this  machinery  is  played  by  the  Commission ;  Article  170  of  the  E.E.C. 
Treaty,  which  allows  one  member  State  to  sue  another  for  breach  of  its  Treaty  obliga¬ 
tions,  has  never  been  applied  in  practice.  One  of  the  most  valuable  parts  of  the  present 
book  is  chapter  3,  in  which  the  author  examines  the  procedure  of  (and  division  of 
responsibility  for)  supervision  inside  the  departments  of  the  Commission ;  this  is  a  topic 
on  which  very  little  has  been  published  before,  and  the  author’s  account  is  based  largely 
on  his  own  personal  investigations  in  Brussels.  He  also  makes  good  use  of  statistics  about 
the  cases  handled  by  the  Commission,  and  analyses  the  extent  to  which  questions  in  the 
European  Parliament  can  prod  the  Commission  into  action. 

The  Commission  has  a  discretion  concerning  the  institution  of  proceedings  against 
defaulting  member  States.  For  instance,  it  is  reluctant  to  intervene  when  breach  of  the 
Treaty  is  caused  by  acts  of  the  national  judiciary,  because  it  is  difficult  for  a  national 
government,  which  would  be  the  defendant  in  proceedings  under  Article  169  of  the 
E.E.C.  Treaty,  to  influence  judicial  decisions  (pp.  62-7) — even  though  acts  of  the 
judiciary  obviously  engage  the  responsibility  of  the  State  under  international  law.  But 
one  would  have  welcomed  a  fuller  account  of  cases  in  which  the  Commission  has  re¬ 
frained  from  proceedings  against  States  which  have  found  difficulty  in  complying  with 
the  Treaty  because  of  internal  political  problems. 

On  the  whole,  the  Commission  has  been  vigorous  in  implementing  Article  169.  and  the 
judgments  of  the  Court  of  Justice  of  the  European  Communities  against  member  States 
have  usually  been  complied  with,  although  sometimes  there  has  been  considerable  delay 
between  judgment  and  compliance.  The  author  suggests  ways  of  publicizing  such  delays, 
in  order  to  put  pressure  on  defaulting  States  (p.  84).  He  returns  to  this  theme  towards  the 


Article  7  reads  as  follows:  ‘Nothing  in  this  Definition,  and  in  particular  article  3,  could  in  anv 
way  prejudice  the  right  to  self-determination,  freedom  and  independence,  as  derived  from  the 
Charter,  of  peoples  forcibly  deprived  of  that  right  and  referred  to  in  the  Declaration  on  Principles 
of  International  Law  concerning  Friendly  Relations  and  Co-operation  among  States  in  accor¬ 
dance  with  the  Charter  of  the  United  Nations,  particularly  peoples  under  colonial  and  racist 
regimes  or  other  forms  of  alien  domination ;  nor  the  right  of  these  peoples  to  struggle  to  that  end 
and  to  seek  and  receive  support,  in  accordance  with  the  principles  of  the  Charter  and  in  con¬ 
formity  with  the  above-mentioned  Declaration.’ 
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end  of  the  book  (pp.  196—7),  where  he  also  discusses  other  possible  means  of  improving 
the  process  of  supervision  (pp.  192-204). 

In  addition  to  articles  169  and  170,  the  E.E.C.  Treaty  also  provides  special  machinery 
for  securing  compliance  with  particular  kinds  of  Treaty  provisions,  e.g.  Article  93  on 
government  subsidies  to  industry.  The  author’s  discussion  of  such  provisions  is  difficult 
to  follow,  because  he  tries  to  analyse  the  procedural  provisions  of  Article  93  in  isolation 
from  the  substantive  provisions  of  Articles  92-4. 

This  is  a  useful  book,  despite  its  narrow  field.  The  price,  however,  seems  appallingly 
high,  especially  since  there  are  only  213  pages  of  main  text;  half  of  the  rest  of  the  book 
consists  of  a  documentary  appendix. 

Michael  Akehurst 


The  Court  of  Justice  of  the  European  Communities .  By  L.  Neville  Brown  and 
Francis  G.  Jacobs.  London:  Sweet  &  Maxwell,  1977.  xxivd-254  pp.  Hardback 
LS>  paperback  £3-25. 

This  book,  the  latest  in  Sweet  &  Maxwell’s  series  of  ‘Modern  Legal  Studies’,  is  primarily 
intended  for  undergraduates,  but  also  contains  much  that  will  interest  more  advanced 
readers. 

After  an  introduction  to  the  institutions  of  the  Communities  and  the  general  nature 
of  Community  law,  the  four  main  parts  of  the  book  deal  respectively  with  the  Court’s 
organization  and  composition,  its  functions  and  jurisdiction,  its  procedure  and  practice 
and  its  role  as  a  lawmaker.  Of  particular  interest  is  the  description  of  the  backgrounds 
of  the  Judges  and  Advocates-General,  many  of  whom  have  had  considerable  experience 
of  politics,  administration  and  business — experience  which,  as  the  authors  point  out 
(p.  35),  enables  them  to  give  effect  to  the  political  and  economic  purposes  of  the  Com¬ 
munities  when  deciding  cases.  The  statistics  relating  to  cases  heard  by  the  Court  (pp. 
151-8)  are  revealing  in  many  ways;  for  instance,  over  half  of  the  cases  brought  by  the 
Commission  under  Article  169  of  the  E.E.C.  Treaty  have  been  brought  against  Italy, 
and  almost  half  of  the  cases  referred  to  the  Court  under  Article  177  have  come  from 
German  courts,  which  doubtless  accounts  for  the  influence  of  German  law  on  European 
Community  law  (p.  220). 

The  title  of  Part  Four,  ‘The  Court  as  Law-maker’,  may  appear  odd,  since  on  the 
Continent,  even  more  than  in  England,  judges  are  supposed  to  apply  the  law  and  not  to 
create  it.  But  the  lack  of  detail  and  of  definitions  in  the  drafting  of  the  Treaties  inevitably 
increases  the  importance  of  the  role  played  by  the  Court  as  interpreter  of  the  Treaties. 
Moreover,  as  the  authors  point  out  (p.  21 1): 

The  political  near-paralysis  which  has  crippled  the  legislative  institutions  of  the  Communities  in 
the  last  decade  or  more  has  left  yawning  gaps  in  the  enacted  Community  law.  The  Court  of 
Justice  sees  itself  as  charged  by  the  Treaties  with  upholding  Community  law,  and  accordingly  it 
must  fill  the  gaps  left  in  that  law  by  the  default  of  the  other  institutions  or  the  inactivity  of  the 
member  States. 

The  authors  also  have  some  perceptive  things  to  say  about  the  Court’s  treatment  of  its 
own  precedents  (p.  233): 

The  Court .  .  .  does  not  regard  itself  as  bound  by  its  previous  decisions  ...  A  final  court  can  only 
be  bound  by  its  previous  decisions  if  the  law  established  by  those  decisions  can,  in  the  last  resort, 
be  amended  by  legislation.  Since  the  decisions  of  the  Court  of  Justice  could  be  affected  only  by 
an  amendment  of  the  Treaties,  a  practical  impossibility,  it  is  inevitable  that  it  should  be  flexible 
in  its  approach  to  precedent. 

The  treatment  of  one  or  two  topics  is  incomplete.  Your  reviewer  would  like  to  have 
seen  a  fuller  discussion  of  the  grounds  of  review  under  Article  173  (room  for  such  a 
discussion  could  have  been  made  by  omitting  the  specimen  judgment  and  opinion  on 


232 


REVIEWS  OF  BOOKS 


PP-  49_56  and  66-71 ;  any  student  worth  his  salt  will  discover  the  style  of  the  Court’s 
judgments  by  reading  law  reports,  and  will  not  need  to  have  a  specimen  judgment  printed 
in  a  book  like  this  to  show  him  the  style  of  the  Court’s  judgments).  The  advantages  of  the 
Court’s  practice  of  delivering  a  single  judgment  are  well  argued  (pp.  190-1),  but  there  is 
no  discussion  of  possible  disadvantages.  The  book  also  gives  the  impression  that  general 
principles  of  law  invariably  override  regulations,  which  is  by  no  means  always  the  case. 
The  authors  are  wrong  in  stating  that  the  Staff  Salaries  case  involved  a  regulation  which 
was  contrary  to  the  Treaty  (p.  4),  that  ‘the  unanimity  rule  prevails  generally  in  [other] 
inter-governmental  organizations’  (pp.  5-6),  that  all  contracts  made  by  the  Communities 
are  subject  to  national  law  (p.  107)  and  that  a  Community  official  can  invoke  immunity 
for  acts  which  are  not  committed  in  the  performance  of  his  duties  (p.  119).  But,  despite 
these  inaccuracies  of  detail,  the  book  is  readable  and  informative,  and  deserves  a  wide 
readership. 

Michael  Akehurst 


Current  Problems  of  International  Law.  Edited  by  Antonio  Cassese.  Milan : 
Giuffre,  1975.  xviiid-375  PP-  9,000  lire. 

The  papers  in  this  book  (eight  in  English  and  three  in  French)  deal  with  two  broad 
groups  of  topics — United  Nations  law  and  the  law  of  armed  conflict. 

The  first  paper,  by  Dan  Ciobanu,  examines  the  impact  of  the  characteristics  of  the 
U.N.  Charter  on  its  interpretation.  As  the  author  says  on  p.  32, 

...  the  choice  between  one  or  another  method  of  interpretation  ...  is  tremendously  complicated 
by  the  apparently  contradictory  characteristics  of  the  Charter.  The  characteristic  of  the  Charter 
as  a  general  multilateral  treaty  requires,  for  instance,  strict  compliance  with  the  1945  original 
agreement  among  the  founding  nations,  but  its  characteristic  as  the  constituent  instrument  of  the 
largest  political  organization  with  multiple  functions  of  a  wide  scope  suggests  the  need  of  some 
flexibility  in  the  interpretation  of  the  Charter. 

He  discusses  the  pros  and  cons  of  various  methods  of  interpretation,  but  strangely  he 
does  not  mention  the  provisions  of  the  Vienna  Convention  on  the  Law  of  Treaties 
concerning  interpretation.  He  discusses  at  length  Judge  Spender’s  opinion  in  the 
Expenses  case  about  the  lack  of  value  of  the  practice  of  U.N.  organs  as  a  means  of  inter¬ 
pretation,  but  fails  to  point  out  the  extent  to  which  Spender’s  approach  differs  from 
that  of  other  judges;  for  instance,  in  the  Expenses  case  and  the  second  Admissions  case 
the  International  Court  relied  on  the  practice  of  U.N.  organs  to  interpret  Articles  1 1  (2) 
and  4  (2)  of  the  Charter  (I.C.J.  Reports,  1962,  p.  165,  and  1950,  pp.  8-9),  despite  the 
fact  (which  was  not  mentioned  by  the  Court)  that  some  Members  had  consistently  chal¬ 
lenged  the  legality  of  that  practice.  Similarly,  the  author  gives  the  impression  of  damning 
the  teleological  approach  to  interpretation  with  faint  praise  by  citing  only  Judge  Azevedo 
in  support  of  it.  In  fact  the  teleological  approach  received  more  widespread  support  in  the 
Reparation  for  Injuries  case,  where  the  Court  said:  ‘the  rights  and  duties  of  an  entity 
such  as  the  [U.N.]  Organization  must  depend  upon  its  purposes  and  functions  as  specified 
or  implied  in  its  constituent  documents  and  developed  in  practice’  {I.C.J.  Reports  1040 
pp.  174,  180;  italics  added).  ’ 

Philippe  Cahier  examines  the  effect  of  the  U.N.  Charter  on  non-Member  States  (a 
topic  which  was  also  touched  on  by  Ciobanu).  He  interprets  the  practice  of  U.N.  organs 
as  indicating  that  non-Members  are  under  a  duty  not  to  use  force,  but  believes  that 
this  does  not  conflict  with  the  principle  that  treaties  cannot  bind  third  parties,  because  the 
rule  against  the  use  of  force  is  also  a  rule  of  customary  law.  He  has  some  useful  things  to 
say  about  Article  103  of  the  Charter,  but  he  is  surely  wrong  in  citing  the  U.N.  resolutions 
against  Rhodesia  as  an  example  of  enforcement  action  against  a  non-Member  State. 
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He  points  out  that  Resolution  232  concerning  Rhodesia,  passed  by  the  Security  Council 
on  16  December  1966,  declares  that  Members  are  under  an  obligation  to  take  enforce¬ 
ment  action,  by  virtue  of  Article  25,  but  merely  urges  non-Members  to  co-operate;  but 
he  does  not  mention  that  this  distinction  between  Members  and  non-Members  has  been 
largely  discarded  in  subsequent  resolutions  on  Rhodesia. 

The  remaining  papers  in  the  first  half  of  the  book  are  by  Frank  Newman  and  Charles 
Lysaght.  Newman  argues  that  many  of  the  provisions  of  the  two  U.N.  Covenants  on 
human  rights  interpret  the  human  rights  provisions  of  the  Charter  and  may  therefore  be 
invoked  against  Members  of  the  U.N.  which  are  not  parties  to  them.  Lysaght  traces  the 
history  of  discussions  on  the  International  Seabed  Authority  from  1967  to  1974. 

The  second  half  of  the  book  starts  with  a  masterly  and  disturbing  paper  by  Bert 
Roling,  which  maintains  that  the  law  of  war,  if  it  is  to  remain  true  to  its  traditions,  must 
be  developed  so  as  to  prohibit  the  use  of  nuclear  weapons  and  other  cruel  weapons  such 
as  napalm.  Roling’s  paper  is  followed  by  a  succinct  statement  by  Igor  Blishchenko  of  the 
Soviet  position  on  various  questions  about  the  use  of  force  in  international  relations. 

Next  come  three  papers  on  the  applicability  of  the  laws  of  war  to  civil  wars  ( ius  in 
hello  interno).  Michel  Veuthey  cites  many  examples  of  a  willingness  expressed  by  one  or 
both  sides  in  a  civil  war  to  accept  that  at  least  part  of  the  laws  of  war  should  be  applied, 
or  to  accept  the  services  of  the  International  Committee  of  the  Red  Cross.  Frits 
Kalshofen  argues  that  many  treaty  provisions  about  the  rules  governing  the  conduct  of 
civil  wars  are  also  rules  of  customary  law.  Antonio  Cassese  examines  the  Spanish  civil 
war  in  depth,  and  adds  support  to  the  views  expressed  by  Veuthey  and  Kalshofen;  he 
also  produces  abundant  evidence  that  at  the  time  of  the  Spanish  civil  war  States  believed 
that  the  deliberate  bombing  of  civilians  was  contrary  to  customary  international  law. 
However,  it  is  one  thing  for  the  leaders  in  a  civil  war  to  agree  to  the  application  of  certain 
rules;  it  is  another  thing  to  ensure  that  those  rules  are  observed  by  their  followers, 
and  your  reviewer  cannot  help  feeling  a  little  distrustful  of  the  optimistic  tone  of  these 
three  papers. 

The  book  ends  with  two  papers  on  the  legality  of  wars  of  national  liberation.  Jiri 
Toman  produces  a  brief  summary  of  the  abundant  Soviet  literature  on  the  topic. 
Natalino  Ronzitti  carries  out  a  valuable  analysis  of  U.N.  debates  and  resolutions.  He 
shows  how  the  Western  powers  initially  opposed  the  view  that  the  use  of  force  against 
national  liberation  movements  in  colonies  is  unlawful,  and  how  they  abandoned  their 
opposition  during  the  debates  on  the  Declaration  on  Friendly  Relations.  However,  they 
maintain  that  the  use  of  force  to  deprive  peoples  of  their  right  to  self-determination  is 
forbidden,  not  by  Article  2  (4)  of  the  Charter  (because  the  use  of  force  by  a  State  against 
a  rebellion  in  its  own  colony  is  not  a  use  of  force  in  international  relations),  but  by  the 
principle  of  self-determination,  which  they  have  now  come  to  accept  as  a  rule  of  inter¬ 
national  law.  Moreover,  the  Western  powers  still  resist  the  view  that  other  States  are 
legally  entitled  to  help  national  liberation  movements  (cf.  the  articles  by  Rosenstock  and 
Stone  in  the  American  Journal  of  International  Law ,  1971,  p.  732,  and  1977,  pp.  233-7). 

Unfortunately  the  book  has  uncut  pages  and  no  index,  but  the  effort  of  cutting  the 
pages  is  well  worth  while,  because  the  papers  collected  in  this  book  are  of  a  high  standard, 
and  are  full  of  stimulating  and  thought-provoking  ideas. 

Michael  Akehurst 


Internationales  Privatrecht.  Band  I  b :  Internationales  Schuldrecht  I.  By  Karl 
Firsching.  Berlin:  J.  Schweitzer,  1978.  XV4-727  pp.  DM.  274. 

This  impressive,  systematic  and  comprehensive  presentation  of  the  German  rules  of 
private  international  law  governing  contractual  (and  also  to  a  very  minor  extent  quasi- 
contractual)  obligations  is  in  form  no  more  than  an  ‘instalment’  of  the  new  (tenth  and 
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eleventh)  edition  of  Staudinger’s  famous  Commentary  to  the  Introductory  Law  to  the 
Civil  Code  which,  in  its  turn,  is  part  and  parcel  of  the  Commentary  to  the  Civil  Code  it¬ 
self.  It  is  this  in  form,  but  not  in  substance.  Professor  Firsching  writes  on  the  conflicts 
principles  governing  contracts.  In  doing  so  he  cannot  very  well  ‘comment’  on  the 
Introductory  Law  to  the  Civil  Code  because  that  Law  has  no  provision  on  contracts 
(though  it  deals  in  a  general  way  with  capacity — Article  7 — and  form — Article  11 — 
and  also  contains  a  rule  on  delicts — Article  12).  In  the  previous— the  ninth — edition, 
published  in  1931,  the  late  Professor  Raape  (who  was  the  editor)  consequently  omitted 
the  law  of  contract.  That  it  is  now  included,  and  included  in  the  shape  of  a  systematic 
treatise,  marks  a  change  in  policy.  The  borderline  which  separates  a  ‘Commentary’, 
i.e.  what  is  supposed  to  be  an  annotated  edition  of  a  code  or  statute,  and  a  textbook  or 
handbook  is  deliberately  blurred.  The  authors  of  the  First  Draft  of  the  Introductory 
Law  would  have  liked  to  present  a  complete  and  systematic  set  of  conflicts  rules  (much 
like  the  introductory  provisions  of  the  Italian  Code  of  1942),  but  Bismarck  had  political 
objections  to  this,  and  the  result  is  the  fragmentary  piece  of  legislation  on  which  the 
work  under  review  purports  to  ‘comment’.  It  is  a  comment  on  one  of  the  major  gaps 
in  the  fragment,  and  it  will  appear  ‘before  Article  12’  (the  provision  on  delicts)  to  which, 
however,  it  is  in  no  sense  of  the  word  a  ‘prelude’.  It  will,  in  due  course,  be  followed  by  a 
second  volume,  containing  the  Commentary  on  Article  12  itself,  i.e.  a  volume  on  torts  in 
German  private  international  law,  to  be  written  by  Professor  D.  Koenig. 

The  present  volume  is  in  fact  much  more  even  than  a  systematic  treatise  on  the  German 
conflicts  rules  governing  contracts.  It  is  a  formidable  work  on  comparative  law  at  the 
same  time — formidable  in  the  sense  that  the  thought  of  the  amount  of  painstaking  toil 
which  must  have  gone  into  its  preparation  is  almost  a  nightmare.  The  beneficiary  of  this 
prodigious  and  admirable  effort  is  the  German  practitioner — the  principal  addressee  of 
Staudinger’s  Commentary — who  will,  in  future,  almost  at  a  glance  be  able  to  get  the 
necessary  information  on  the  conflicts,  and  even  in  some  cases  the  substantive,  law  of 
contract,  if  not  from  China  to  Peru,  then  at  least  from  Japan  to  Bulgaria.  The  author 
deals  with  English — not  with  Scottish — law  on  thirty  pages,  of  which  more  than  a  third 
contains  a  survey  of  substantive  principles;  it  is  a  pity  that  he  was  not  able  to  include 
the  Unfair  Contract  Terms  Act  1977 ,  which  clearly  came  much  too  late.  He  also  prints 
the  relevant  legislative  texts  of  all  the  countries  whose  law  he  analyses,  and  similar 
material  such  as  the  American  Restatement  (so  far  as  relevant):  this  includes  German 
translations  of  sources  which  are  not  always  easily  accessible  such  as  the  various  sets  of 
Comecon  conditions  for  international  transactions,  and  the  relevant  legislation  of  the 
U.S.S.R.  and  other  East  European  countries.  He  also  prints  the  Benelux  Draft  of  a 
Uniform  Conflicts  Law  and  the  E.E.C.  Preliminary  Draft  of  a  Treaty  on  the  Law  govern¬ 
ing  Obligations.  This  is  therefore  a  most  useful  reference  work  for  anyone — inside  or 
outside  Germany — who  can  read  a  German  text. 

As  regards  the  main  theme  of  the  book,  turning  its  pages  reminds  one  of  the  striking 
parallels  and  also  of  the  contrasts  between  the  developments  in  this  country  and  in 
Germany.  Both  countries  share  the  substitution  of  an  ‘objective’  for  a  ‘subjective’ 
approach  by  the  courts,  and,  curiously  enough,  it  was — though  in  different  ways — the 
flood  of  currency  problems  that  helped  to  produce  it.  The  ‘hypothetical’  intention  of  the 
parties — to  which  the  Bundesgerichtshof  still  pays  a  somewhat  fainthearted  lip  service — 
is  only  a  word,  signifying  the  power  and  the  duty  of  the  court  ‘objectively  to  assess  the 
interests  of  the  parties  and  to  determine  whether  the  centre  of  gravity  of  the  contractual 
relation  objectively  points  to  a  particular  legal  system’  ( B.G.H.Z .  61,  222  et  seq.  (19.9.73), 
see  p.  387  of  the  volume).  The  difference  between  this  formula  and  the  principle  of  the 
legal  system  with  which  the  transaction  has  its  closest  and  most  real  connection  is  purely 
verbal.  Still,  there  is  the  difference  that  the  German  courts  have,  and  the  English  courts 
do  not  have,  to  exorcize  the  ghost  of  Savigny,  i.e.  of  the  ‘ultimate’  application  of  the  lex 
loci  solutionis  which  means  the  possible  splitting  of  the  contract.  Professor  Firsching 
tries  to  persuade  the  courts  that  they  can  finally  get  rid  of  the  Zweirechtesystem  by 
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merging  Savigny’s  doctrine  in  the  practice  of  finding  the  centre  of  gravity  for  the  contract 
as  a  whole  (see  p.  395),  but  he  cannot  conceal  that  the  courts  still  ‘rigidly’  (starr)  cling 
to  the  locus  solutionis  (see  p.  393)>  however  much  they  endeavour  to  push  this  doctrine 
into  the  background. 

Much  the  most  controversial  part  of  the  analysis  is  that  which  refers  to  the  recon¬ 
ciliation  of  the  principle  of  ‘autonomy’  with  the  need  for  preventing  the  frustration  of 
governmental  policies  crystallized  in  imperative  norms  ( jus  cogens ),  the  question  of  course 
being  how  far  such  norms  should  prevail  if  they  belong  to  the  lex  fori,  the  lex  contractus 
or  a  third  law,  linked  with  the  contract  in  a  ‘relevant’  or  ‘adequate’  way  (see  Article  7 
of  the  E.E.C.  Draft).  The  problem  of  the  ‘third  law’  — one  thinks  of  a  situation  such  as 
Kleinwort  v.  Ungarische  Baumwolle,  [1939]  2  K.B.  678 — i.e.  the  question  whether  a 
‘special  link’  outside  the  lex  contractus  can  justify  the  application  of  the  imperative  rules 
of  a  legal  system  such  as  that  of  the  party’s  residence  or  place  of  business — is  the  most 
acute  controversy  in  German  law  in  the  matters  here  under  discussion,  and  the  argu¬ 
ments  on  both  sides  are  presented  and  marshalled  in  this  book,  although — perhaps  in¬ 
evitably  in  view  of  the  case  law — there  is  no  conclusive  solution.  The  matter  is  surrounded 
by  the  same  aura  of  uncertainty  as  the  transatlantic  doctrine  of  ‘governmental  interest’ 
which  the  various  German  references  to  ‘relevance’  and  ‘adequacy’  resemble  very  closely. 

It  is  quite  impossible  to  exaggerate  the  comprehensiveness  of  this  work.  It  covers 
problems  of  currency  law,  monopoly  and  competition,  sale  and  lease,  international 
loans,  problems  of  labour  law,  credit  and  stock  exchange  transactions  and  many  other 
types  of  contract.  It  covers  assignment,  set  off,  and  novation,  and — rather  inadequately — 
quasi-contract  and  restitution.  It  ends  with  an  analysis  of  procedural  problems. 

Few  people  are  likely  to  read  this  book  from  cover  to  cover,  but  very  many  will  find 
it  a  most  valuable  handbook  and  work  of  reference. 

Otto  Kahn-Freund 


Superior  Orders  in  National  and  International  Law.  By  Leslie  C.  Green.  Leyden : 
A.  W.  Sijthoff,  1976.  xix+374  pp.  (including  index).  Dfl.  68. 

In  1972  the  Canadian  Department  of  Justice,  on  behalf  of  the  Judge  Advocate  General’s 
Department  of  the  Department  of  National  Defence,  invited  Professor  Green  to  under¬ 
take  a  survey  of  ‘the  defence  of  superior  orders’.  The  present  work  is  based  upon  the 
Report  which  resulted  from  this  invitation.  It  consists  of  a  collection  of  separate  sections 
on  the  legal  position  in  some  twenty-five  jurisdictions,  together  with  a  consideration  of 
the  jurisprudence  of  international  tribunals  and  national  courts  concerned  with  war 
crimes.  The  focus  is  upon  the  issues  of  substantive  law  rather  than  the  problems  of 
jurisdiction  and  procedure. 

The  outcome  is  of  considerable  value  as  a  work  of  reference  but  the  study  is  somewhat 
less  than  definitive.  This  is  partly  because  of  self-imposed  constraints.  Professor  Green 
chose  to  restrict  himself  to  consideration  of  statutes  and  judicial  decisions  and  has  made 
only  limited  reference  to  the  literature.  The  treatment  thus  contrasts  with  the  work  of 
Dinstein,  The  Defence  of  ‘Obedience  to  Superior  Orders'  in  International  Law  (1965). 
However,  the  approach  adopted  has  limitations  of  a  more  substantial  kind.  It  would  have 
been  better  to  tackle  the  issues  of  criminal  law  more  analytically.  The  ‘defence  of  superior 
orders’,  in  so  far  as  it  exists,  has  to  be  reduced  to  the  particular  issues  of  mistake  of  law 
and  coercion.  Moreover,  the  problems  are  often  presented  simply  in  terms  of  the  effect  of 
coercion  on  the  element  of  mens  rea  in  respect  of  the  offence  concerned.  The  treatment 
of  Professor  Green  certainly  provides  the  raw  material  for  specialist  analysis  of  this  type, 
but  there  is  room  for  the  more  sophisticated  approach  to  be  found  in  the  more  current 
works  on  criminal  law  by  Glanville  Williams  and  by  Smith  and  Hogan.  It  is  surprising 
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that  such  works  are  not  cited,  more  particularly  because  courts  regard  them  as  authori¬ 
tative. 

Ian  Brownlie 


The  Future  of  the  International  Court  of  Justice.  Edited  by  Leo  Gross.  Preface  by 
Philip  C.  Jessup  and  Edvard  Hambro.  Dobbs  Ferry,  New  York:  Oceana 
Publications,  Inc.,  1976.  2  vols.  (paginated  as  one).  x-}-862  pp.  (including 
appendices  and  index).  $50. 

In  1971  the  American  Society  of  International  Law  established  a  Panel  on  the  Future 
of  the  International  Court  of  Justice,  under  the  chairmanship  of  Philip  C.  Jessup. 
Professor  Leo  Gross  was  the  rapporteur.  The  present  volume  is  the  outcome  of  the 
work  and  takes  the  form  of  chapters  by  individual  members  of  the  Panel.  Although  the 
Panel  produced  some  recommendations  as  such,  the  contributions  represent  a  variety  of 
approaches  whilst  for  the  most  part  maintaining  a  general  coherence  of  theme  and  a  high 
technical  standard.  This  was  an  important  enterprise  and  it  has  been  carried  to  a  very 
successful  conclusion. 

The  elements  of  success  derive  from  the  qualities  of  the  editor  and  the  contributors, 
and  of  the  Panel  members  in  general.  Experience,  pragmatism  and  scholarship  charac¬ 
terize  the  studies.  The  group  includes  three  Judges  of  the  International  Court,  past  or 
present,  a  former  Registrar  of  the  Court,  several  past  or  present  members  of  the  Inter¬ 
national  Law  Commission,  and  two  legal  advisers  of  the  United  States  Department  of 
State.  The  essays  consist  of  carefully  reasoned  studies  with  very  ample  documentation. 
There  is  a  general  absence  of  facile  diagnosis  and  windy  prognostication.  As  a  conse¬ 
quence  this  publication  is  a  major  contribution  to  the  literature  concerning  the  technical 
problems  of  the  function  of  the  Court,  independently  of  its  role  in  nourishing  debate 
about  the  ways  and  means  of  increasing  the  usefulness  of  the  Court. 

Three  main  elements  appear  in  the  studies,  often  mingling  within  a  single  essay. 
The  first  is  the  analysis  of  the  function  of  the  Court,  for  example,  its  composition,  on  the 
basis  that  the  drawbacks  are  to  be  found  primarily  within  the  Court  itself,  its  statute,  its 
manner  of  conducting  its  affairs,  together  with  the  relations  the  Court  has  within  the 
United  Nations.  In  his  own  chapter  the  editor,  Leo  Gross,  adopts  this  framework.  A 
similar  approach  appears  in  the  excellent  analysis  of  the  problems  concerning  the 
composition  of  the  Court  by  Shabtai  Rosenne.  The  second  element,  or  type  of  emphasis, 
involves  an  acceptance  of  the  need  for  reform  within  the  Court,  together  with  insistence 
that  the  substantial  problems  stem  from  the  attitude  of  States  towards  adjudication  and 
the  role  of  law  in  the  affairs  of  States.  The  contributions  from  Richard  D.  Kearney, 
Arthur  W.  Rovine  and  Sir  Gerald  Fitzmaurice  share  this  element.  Rovine  refers  to  the 
‘non-judicial  habit’  of  States  (p.  317).  Sir  Gerald  writes  of  ‘the  true  causes  of  non¬ 
recourse  to  the  Court’  (pp.  463-70)  and  related  matters  in  an  essay  built  in  charac¬ 
teristically  lucid  and  incisive  paragraphs,  and  insists  on  relating  the  rich  supply  of 
proposals  for  reform  of  the  Court  to  the  need  to  overcome  ‘that  very  aversion  to  settling 
disputes  by  recourse  to  international  litigation  which  already  operates  to  prevent  govern¬ 
ments  from  making  use  of  the  Court  when  they  easily  could’  (p.  472).  The  third  element 
in  the  contributions  is  the  analysis  of  technical  facets  of  the  Court  in  order  to  discover 
possibilities  of  improvements  in  its  function.  The  subjects  of  such  studies  include  the 
problems  of  litispendence  between  the  Court  and  the  political  organs  of  the  United 
Nations  (Dan  Ciobanu),  the  revised  Rules  of  Court  (Edvard  Hambro),  the  advisory 
competence  (Paul  C.  Szasz)  and  the  process  of  law-finding  employed  by  the  old  and  the 
new  Court  (Richard  D.  Kearney).  Of  particular  note  is  the  essay  by  Sture  Petren,  entitled 
‘Forms  of  Expression  of  Judicial  Activity’,  which  is  concerned  with  the  internal’practice 
of  the  Court,  a  subject  which  has  attracted  increased  attention  of  late. 
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The  entire  study  is  marked  by  a  blend  of  hard  analysis  and  well-informed  common 
sense.  There  is  much  of  value  and  the  reviewer  has  not,  of  course,  itemized  all  the  assets 
provided.  The  question  which  must  remain  is  that  of  perspective.  It  is  difficult  to  dis¬ 
agree  with  the  views  of  Rovine  and  others  who  relate  the  Court’s  situation  to  the  general 
framework  of  politics.  Indeed,  the  concentration  on  the  mechanics  of  adjudication,  on 
the  Court  itself,  has  reached  the  limits  of  utility,  and  the  patient  seems  threatened  by  the 
concern,  and  unable  to  breathe  in  the  press  of  diagnosticians.  It  is  not  suggested  that 
there  are  any  really  new  perspectives,  but  there  is  room  for  some  changes  of  approach. 
The  major  gap  in  the  present  study  is  the  absence  of  reference  to  the  problems  of  jus¬ 
ticiability  of  disputes.  In  the  same  general  direction  more  thought  could  be  given  to  the 
typology  of  disputes  in  general.  In  the  recommendations  of  the  Panel  some  classification 
occurs  (at  pp.  730—1)  but  the  essays  do  not  take  the  question  up.  Emphasis  upon  the  nature 
of  disputes  themselves  leads  to  other  possibilities.  Thus,  for  example,  more  work 
could  be  done  on  the  relation  between  the  judicial  function,  the  possibility  of  going  to  an 
international  tribunal,  and  the  diplomatic  process  as  a  whole.  Recent  literature  on  adjudi¬ 
cation  lacks  this  dimension  and  artificiality  results.  There  is  too  often  a  screen  between 
the  literature  of  law  and  that  of  diplomatic  history.  Lastly,  the  International  Court 
should  have  the  benefit  of  certain  temper  amenta  judicii  to  be  observed  by  its  critics: 
(<2)  that  the  Court  should  not  be  asserted  to  have  both  the  propensities  for  conservatism 
and  rigidity,  and  also  for  judicial  legislation  and  flightiness,  by  the  same  author;  ( b )  that 
the  problems  of  international  adjudication  be  discussed  by  reference  to  international 
tribunals  as  a  class ;  and  (c)  that  some  reasonable  attempt  be  made  to  assess  the  work  of 
international  tribunals  by  comparison  with  that  of  municipal  courts  in  cases  of  com¬ 
parable  complexity,  assuming  that  comparable  questions  are  found  to  be  justiciable  in 
domestic  legal  systems. 

The  present  study  is  an  apt  companion  to  the  valuable  symposium  on  Judicial  Settle¬ 
ment  of  Disputes  arranged  by  the  Max  Planck  Institute  and  edited  by  Hermann  Mosler 
and  Rudolf  Bernhardt.  This  was  published  in  1974  and  was  reviewed  in  this  Year  Book, 
47  (1974-5),  P.  481. 

Ian  Brownlie 


Geschichte  des  Internationalprivatrechts.  Von  den  Anfangen  bis  zu  den  grossen 
Kodifikationen.  By  Max  Gutzwiller.  Basel  and  Stuttgart:  Helbing  und 
Lichtenhahn,  1977.  xvii-j-326  pp.  Swiss  francs  68. 

All  those  interested  in  private  international  law  know  Professor  Max  Gutzwiller  as 
one  of  the  leading  authorities  in  the  subject,  and  are  familiar  with  his  previous  important 
publications  on  its  history,  notably  his  book  on  Savigny’s  influence  on  its  development, 
published  in  1923,  and  The  Hague  course  on  ‘Le  developpement  historique  du  droit 
international  prive’  of  1929.  This  he  has  now  crowned  with  this  comprehensive  treatise 
which  will  in  future  be  the  leading  and  indispensable  source  of  information  and  the 
principal  stimulus  to  further  research  on  the  matter. 

It  describes  the  evolution  of  the  choice  of  law  doctrines  in  Western  Europe  until 
(and  excluding)  the  eighteenth-century  codifications.  Disregarding  a  short  introductory 
chapter  on  the  somewhat  sterile  problem  of  so-called  conflicts  of  law  in  Antiquity,  one 
can  say  that  the  serious  analysis  begins  with  the  twelfth  century,  but  the  scattered  and 
haphazard  contributions  made  during  that  and  the  following  century  by  Italian  and 
especially  also  by  French  scholars  were,  seen  in  retrospect,  in  the  nature  of  a  prelude. 
Like  a  good  Wagnerian  prelude  this  sounded  the  Leitmotiv  for  what  was  to  come,  but 
it  did  no  more.  The  curtain  opens  for  the  drama  when  Bartolus  enters  the  scene  in  the 
fourteenth  century,  but,  as  happens  so  often  in  the  history  of  thought  and  in  the  history 
of  art,  the  founder  of  the  school  is  in  fact  a  systematizer  of  work  done  before  him. 
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Professor  Gutzwiller  agrees  with  the  view  of  the  late  Professor  Meijers  that  Bartolus 
continued  and  greatly  expanded  what  others  had  initiated.  Nevertheless,  it  is  right  to 
think  of  him  and  of  his  pupil  Baldus  as  the  effective  originators  of  the  ‘theory  of  statutes’. 

The  history  of  that  theory  is  the  real  subject-matter  of  Professor  Gutzwiller’s  treatise. 
The  lesson  which  the  work  teaches  in  an  impressive  manner  is  that  this  phrase  ‘theory  of 
statutes’  covers  a  multitude  of  different  approaches  and  doctrines  and  Gutzwiller’s 
masterly  analysis  demonstrates  how  many  different  phenomena  appeared  under  its 
guise.  All  this  is  today  of  more  than  historical  interest  because  we  have  in  our  own  days 
seen  a  kind  of  resurrection  of  the  doctrine  through  the  somewhat  desperate  efforts  made 
by  a  number  of  contemporary  American  scholars  to  convince  themselves  and  others  that 
the  conflict  of  laws  could  be  solved  through  a  divining  rod  disclosing  the  ‘policies’  of 
lawmakers. 

To  the  Italian  writers  of  the  fourteenth  and  fifteenth  centuries  and  to  their  French 
successors  in  the  sixteenth  and  seventeenth  the  conflict  of  laws  appeared  as  a  problem 
how  to  interpret  the  statuta  or  the  coutumes  which  were  in  collision.  The  problem 
was  superficially  simplified  by  using  .the  artificial  dichotomy  of  statuta  realia  and  perso¬ 
nalia,  or  since  D’Argentre,  the  trichotomy  of  realia,  personalia  and  mixta.  Equally  or 
probably  more  important  is  the  transition  from  the  crude  verbal  criteria  of  interpretation 
used  in  late  medieval  Italy  to  the  much  more  refined  and  subtle  criteria  used,  since 
Dumoulin,  in  France  which  sought  to  elucidate  the  intent  or  policy  of  the  lawgiver. 
It  is  one  of  the  great  merits  of  Gutzwiller’s  work  to  have  made  this  contrast  in  methods  of 
interpretation  very  clear. 

Charles  Dumoulin  (1500-66)  was  the  first  in  time  of  the  great  French  writers  on  the 
subject — but  like  others  before  him  (the  matter  is  controversial)  Gutzwiller  considers 
him  as  the  last  great  representative  of  the  Italian  School.  Like  his  Italian  predecessors 
he  develops  his  ‘ conclusiones  de  statutis  et  consuetudinibus’  mainly  in  the  form  of  a  Com¬ 
mentary  to  the  passage  Cunctos  populos  at  the  beginning  of  Justinian’s  Code  (C.  1,  1.  1), 
but  he  anticipates  it  partly  in  a  passage  of  his  Commentary  to  the  Coutume  de  Paris. 
This,  however,  became  the  characteristic  of  the  contemporary  or  subsequent  French 
authors:  their  doctrine  appeared  in  a  Commentary  to  one  of  the  codified  coutumes. 
This  is  true  of  D’Argentre  (Bretagne),  Coquille  (Nivernais)  and  even  as  late  as  the 
eighteenth  century  of  Bouhier  (Bourgogne).  D’Argentre  was  a  Breton  nationalist  or 
‘regionalist’ ;  how  far  his  famous  and  (as  Gutzwiller  shows)  thoroughly  misleading  theory 
that  ‘toutes  les  coutumes  sont  reelles’  was  influenced  by  his  political  views  is  a  nice  question. 

Fundamentally  the  differences  between  the  Italian  and  the  French  schools  were  in¬ 
significant  compared  with  the  radically  new  turn  which  the  Dutch  authors  of  the  seven¬ 
teenth  century  gave  to  the  whole  matter.  To  have  shown  the  magnitude  of  the  Dutch 
contribution  is  perhaps  the  greatest  merit  of  Gutzwiller’s  book;  at  least  to  the  present 
reviewer  this  had  never  been  as  clear  as  it  is  now  after  having  read  it.  The  link  with  the 
law  of  nations  and  the  introduction  of  the  notion  of  sovereignty  appear  first  in  the  work 
of  Rodenburg  (1618-88),  but  the  decisive  change  occurred  with  Paul  Voet  (1619-67), 
his  son  Johannes  (1647-1714)  and  with  Ulrich  Huber  (1636-94)  whose  enormous 
influence  on  later  developments  in  Scotland,  and  then  in  England  and  in  America,  is  not 
mentioned  in  Gutzwiller’s  book.  The  reference  to  comitas  gentium  appears  for  the  first 
time  in  the  work  of  Paul  Voet  and  is  then,  of  course,  developed  by  Huber.  Gutzwiller 
calls  this  doctrine  a  virus,  and  rightly  so,  but,  poisonous  or  not,  it  had  a  very  great 
influence  on  both  sides  of  the  Channel  and  the  Atlantic,  and,  as  the  author  shows,  it  is 
intimately  linked  with  the  growth  of  the  law  of  nations  in  the  Netherlands.  It  was  there 
that  people  for  the  first  time  saw  the  conflict  of  laws  as  something  arising  between 
sovereign  States.  Up  to  then  the  connection  with  foreign  relations  and  politics  had  not 
been  perceived.  What  happened  in  the  seventeenth  century  at  Utrecht  and  Leiden  and 
in  the  obscure  little  town  of  Franeker  in  Friesland  was  at  least  as  important  as  what  had 
happened  400  years  before  at  Bologna  and  Perugia. 

Professor  Gutzwiller  has  much  to  say  about  the  Italian,  the  French  and  the  Dutch, 
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and  even  about  the  not  very  important  German  and  Spanish  ‘schools’.  But  there  is  no 
English  (and,  perhaps  more  remarkably,  no  Scottish)  ‘school’.  Why  should  there  be? 
How  can  there  be  reflections  on  conflicts  where  there  are  no  conflicts,  and  how  can  there 
be  conflicts  where  there  is  a  ‘common’  law  ?  The  absence,  until  long  after  the  end  of 
Gutzwiller’s  period,  of  anything  like  a  serious  British  contribution  to  all  this  throws  a 
light  on  the  inwardness  of  the  historical  difference  between  the  development  of  the  law 
on  the  Continent  and  on  the  adjacent  island. 

At  the  end  of  the  work  Professor  Gutzwiller  adds  a  useful  summary,  and  translations 
of  this  in  French  and  in  English  for  those  unable  to  read  his  lucid  German. 

It  is  impossible  to  conclude  this  review  without  expressing  the  reviewer’s  respectful 
congratulations  to  the  Swiss  master  on  this  great  achievement  of  his  old  age. 

Otto  Kahn-Freund 


Canadian  Foreign  Policy  and  the  Law  of  the  Sea.  Edited  by  Barbara  Johnson 
and  Mark  W.  Zacher.  Vancouver:  University  of  British  Columbia  Press,  1977. 
407  pp.  Cloth  $19.00,  paper  $6.50. 

As  every  student  of  the  law  of  the  sea  knows,  the  negotiations  in  the  Third  United 
Nations  Conference  on  the  Law  of  the  Sea  (U.N.C.L.O.S.  Ill)  and  the  prospects  for  a 
successful  conclusion  to  its  endeavours  are  more  a  matter  of  international  politics  than  of 
law.  Canada  has  of  course  been  one  of  the  principal  actors  in  this  political  process,  not 
only  in  U.N.C.L.O.S.  Ill  but  also  in  other  forums  such  as  I.M.C.O.  and  the  Conference 
of  the  Committee  on  Disarmament. 

As  recently  as  the  early  1960s  Canada  was  still  thought  of  as  being  closely  aligned  with 
the  traditional  maritime  States  in  defending  the  freedom  of  the  seas  and  opposing  the 
seaward  extension  of  coastal  State  jurisdiction.  Even  at  the  1958  and  i960  Conferences, 
however,  a  change  in  the  direction  of  Canada’s  maritime  policy  was  already  apparent 
and  in  the  two  decades  which  have  since  elapsed,  the  Canadian  image  has  been  trans¬ 
formed  from  one  which  was  conciliatory  and  internationalist,  fostered  by  Lester  Pearson, 
to  that  of  the  Trudeau  era,  neatly  summed  up  in  the  title  of  the  1970  White  Paper, 
Foreign  Policy  for  Canadians,  which  ushered  in  a  new  policy  more  concerned  with  the 
direct  promotion  of  the  national  interest  and  less  with  deference  to  traditional  allies. 

This  collection  of  eight  essays  is  essentially  an  analysis  of  the  development  of  this 
new  style  of  Canadian  foreign  policy  as  it  affected  the  following  major  law  of  the  sea 
issues:  the  exploitation  of  the  seabed;  fisheries;  marine  pollution;  international  straits; 
the  military  uses  of  the  seabed ;  and  maritime  enforcement.  The  essays  on  these  specific 
issues  are  complemented  by  a  study  of  Canada’s  ‘strategy,  tactics  and  policy’  at 
U.N.C.L.O.S.  Ill  and  the  volume  is  rounded  off  with  an  overview  of  Canadian  ocean 
policy  provided  by  the  editors. 

The  transition  from  a  position  of  old  Commonwealth  and  North  American  solidarity 
to  one  of  leadership  of  the  ‘coastal-State  grouping’  has  not  been  an  easy  one  but,  as 
the  volume  shows,  it  was  inevitable  given  the  interests  of  Canada  as  a  major  coastal 
(as  opposed  to  maritime)  State.  The  strains  and  the  tensions  involved  perhaps  explain  to 
some  extent  the  tendency  of  Canadian  spokesmen  in  recent  years  to  adopt  what  some 
admire  as  a  dynamic,  forceful  style  of  advocacy  and  others  regret  as  being  aggressive, 
hectoring  and  somewhat  self-righteous.  For  anyone  wishing  to  understand  the  domestic 
influences  and  the  responses  to  international  developments  which  together  moulded 
these  influential  Canadian  policies,  this  volume  of  thoroughly  researched  and  attractively 
presented  essays  can  be  warmly  recommended. 


E.  D.  Brown 
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Die  Rechtsprechung  des  Bundesgerichts  im  Internationalen  Privatrecht.  Volume  I : 
Personen-,  Familien-,  Erb-  und  Sachenreclit.  Edited  by  Max  Keller,  Carsten 
Schulze  and  Kurt  Schutz.  Zurich:  Schulthess  Polygraphischer  Verlag,  1976. 
xx 4-518  pp.  Swiss  francs  72.  Volume  II:  Obligationenrecht.  Edited  by  Max 
Keller,  Carsten  Schulze  and  Marc  Schaetzle.  Zurich:  Schulthess  Poly¬ 
graphischer  Verlag,  1977.  xx-f  621  pp.  Swiss  francs  84. 

In  these  two  volumes  Professor  Keller  of  the  University  of  Zurich,  assisted  by  a 
number  of  collaborators,  has  collected  all  the  decisions  of  the  Swiss  Federal  Tribunal 
relating  to  the  private  international  law  of  personal  status,  family,  succession  and  real 
property  (Volume  I)  and  obligations  (Volume  II).  They  are  printed  according  to  subject- 
matter  with  useful  cross-references.  There  are  lists  indicating  where  a  decision  published 
in  the  Official  Reports  can  be  found  in  the  present  volumes.  The  last  hundred  pages  or 
so  of  the  first  volume  contain  a  reprint  of  some  of  the  relevant  statutory  texts  as  well  as 
certain  treaties  which  apply  in  Switzerland,  such  as  Hague  Conventions  or  the  famous 
treaties  with  the  United  States  of  America  of  1850  or  with  France  of  1869. 

This  is  not,  of  course,  a  work  that  can  be  read  from  cover  to  cover,  but  it  is  one  of  the 
most  useful  tools  which  an  enthusiastic  editor  and  an  enterprising  publisher  have  supplied 
to  the  student  of  the  conflict  of  laws.  Switzerland,  although  a  small  country,  possesses 
a  wealth  of  material  and  learning  which  is  bound  to  be  of  great  interest  to  the  comparative 
lawyer.  The  Official  Reports  are  not  always  or  readily  available  to  him.  This  collection 
which  reproduces  the  decisions  in  their  original  language  (German,  French  and  Italian) 
is  a  most  convenient  substitute. 

For  reasons  which  an  outsider  cannot  easily  understand  and  which  are  unlikely  to 
provoke  universal  approval  the  Swiss  Government  has  decreed  that  the  Swiss  private 
international  law  should  be  codified  and  a  draft  statute  has  recently  been  published. 
A  perusal  of  these  two  volumes,  particularly  the  second  one,  will  intensify  the  doubt 
which  many  observers  and  in  particular  a  common  lawyer  will  entertain  about  the 
usefulness  of  that  venture.  There  does  not  seem  to  be  much  that  is  wrong  with  the  Swiss 
conflict  of  laws  or  at  any  rate  not  much  that  the  courts  themselves,  assisted  by  academic 
guidance,  could  not  put  right.  Nor  is  it  certain  whether  codification  will  not  produce 
other  and  perhaps  more  serious  defects  the  rectification  of  which  would  require  much 
time  and  effort.  The  present  collection  will  make  it  possible  for  the  critic  to  assess  without 
much  difficulty  whether  and  where  the  proposed  statute  will  assure  improvements. 

F.  A.  Mann 


Economic  Coercion  and  the  New  International  Economic  Order.  Edited  by  Richard 
B.  Lillich.  Charlottesville,  Virginia:  The  Michie  Company,  1976.  401  pp. 
(including  documentary  appendices  and  index). 

This  volume  presents  sixteen  articles  and  notes  previously  published  in  international 
law  journals  in  the  years  1972-6.  About  half  of  them  are  devoted  to  legal  issues  arising 
from  the  Arab  oil  embargo  of  1973/4  including  the  well-known  controversy  between 
Paust  and  Blaustein  on  the  one  hand  and  Shihata  on  the  other.  Other  authors  who  have 
previously  distinguished  themselves  in  this  field  include  Bowett,  Uillich  and  Brosche. 

A  reader  who  picks  up  this  collection  of  essays  with  an  open  mind  hoping  to  find  a 
straightforward  and  simple  answer  to  the  question  of  the  permissibility  of  economic 
coercion  will,  no  doubt,  be  disappointed.  In  fact,  nothing  could  illustrate  the  contro¬ 
versial  nature  of  this  important  legal  question  better  than  this  confrontation  of  scholarly 
opinion.  This  also  yields  some  revealing  methodological  insights.  The  often  antithetical 
derivations  from  the  same  set  of  sources  are  an  apt  reminder  of  the  limits  of  our  estab¬ 
lished  intellectual  tools. 
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The  essays  assembled  in  this  volume  are  essentially  addressed  to  two  types  of  situa¬ 
tion,  though  the  dividing  line  between  them  may  sometimes  become  blurred.  In  one, 
coercive  strategies  are  employed  to  obtain  economic  advantages,  or  as  McDougal 
would  put  it,  both  the  base  value  employed  and  the  scope  value  sought  are  wealth. 
Typical  questions  arising  from  this  type  of  situation  embrace  unfair  trading,  restrictive 
practices,  expropriation,  fair  prices,  commodity  agreements  and  the  like.  The  other 
group  of  situations  involves  attempts  to  employ  economic  pressure  to  obtain  political 
advantages  not  immediately  connected  with  the  pursuit  of  wealth.  Typical  cases  are  the 
oil  embargo  or  the  boycott  of  Cuban  sugar. 

Economic  coercion  has  frequently  been  employed  in  both  types  of  situations  in  the 
past.  Equally  certainly  neither  the  U.N.  Charter  nor  the  pertinent  General  Assembly 
Resolutions  present  unequivocal  guidelines  concerning  the  permissibility  of  such 
conduct,  even  though  some  of  the  more  partisan  articles  in  this  collection  attempt  to 
draw  categorical  conclusions  from  them. 

International  intercourse  inevitably  involves  efforts  to  influence  the  behaviour  of  other 
participants  with  varying  degrees  of  intensity  ranging  from  persuasion  and  pressure 
to  coercion.  Attempts  to  find  an  easy  answer  to  the  question  of  legality  of  such  conduct 
either  by  generally  outlawing  all  coercive  strategies  or,  conversely,  by  just  distinguishing 
between  military  and  economic  coercion  are  not  likely  to  lead  to  viable  results.  The  more 
convincing  contributions  to  the  search  for  a  workable  framework  are  those  which  adopt 
a  contextual  approach.  Their  criteria  for  legality  include  such  questions  as:  Who  exerts 
the  pressure?  For  what  purpose?  With  what  intensity?  Under  what  circumstances? 
With  what  results  ? 

Paradoxically,  the  massive  use  of  the  oil  weapon  may  one  day  be  seen  as  an  important 
step  towards  consensus  on  the  prohibition  of  certain  forms  of  economic  coercion.  It  has 
brought  disarray  into  the  hitherto  rigid  fronts  of  developed  and  developing  countries 
on  this  question  and  has  introduced  what  Professor  Lillich  has  termed  the  ‘mirror  image 
principle’. 

The  awareness  that  coercive  methods  can  be  employed  to  the  detriment  of  all  groups 
of  States  will,  it  is  to  be  hoped,  accelerate  the  process  of  hammering  out  common  criteria 
regulating  the  conduct  of  States  in  this  field. 

This  volume  is  a  useful  contribution  to  the  present  discussion  on  this  problem.  A 
documentary  appendix  and  a  subject  index  contribute  to  its  value  as  a  work  of  reference. 
Minor  amendments  like  cross-references  not  to  the  original  places  of  publication  but  to 
the  pages  of  the  present  volume  would  have  added  polish  but  would,  no  doubt,  have 
increased  the  costs. 

Christoph  Schreuer 


La  Commission  des  droits  de  I’O.N.U.  By  Jean-Bernard  Marie.  Paris:  Editions 
A.  Pedone,  1975.  xii+352  pp.  (including  appendices). 

This  book  fills  a  surprising  and  inconvenient  gap  in  the  literature  on  the  international 
protection  of  human  rights.  It  provides  the  full  and  critical  account  of  the  United  Nations 
Commission  on  Human  Rights  that  has  long  been  needed — and  does  so  admirably. 

The  book  is  divided  into  two  main  parts,  one  explaining  the  origins,  organization  and 
method  of  work  of  the  Commission  and  the  other  reviewing  its  work  and  achievements. 
The  first  part  points  to  the  modest  place  (inferior  to  the  Trusteeship  Council)  that  the 
Commission  was  given  in  the  scheme  of  the  Charter,  its  inhibiting  governmental  compo¬ 
sition  and  the  insufficient  amount  of  time  it  is  in  session  during  the  year.  The  second 
divides  the  Commission’s  work  into  three  chronological  periods :  a  period  of  drafting,  from 
1947  to  1954,  during  which  were  prepared,  as  a  result  of  long  and  patient  work,  the 
Universal  Declaration  of  Human  Rights  and  the  two  International  Covenants;  a  dol- 
drum  period  of  promotion  of  human  rights,  from  1955  to  1966,  during  which  the  emphasis 
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moved  towards  research  into  human  rights  problems  and  the  provision  of  consultative 
services  (although  the  Convention  on  Racial  Discrimination  was  also  drafted  during  these 
years);  and,  finally,  a  more  active  period  of  ‘protection’  or  investigation,  from  1967  to 
the  present  day,  during  which  the  Commission  has  considered  particular  cases  of  alleged 
violations  of  human  rights  and  criticized  the  governments  concerned.  This  last  stage 
has  coincided  with  the  increase  in  the  size  of  the  Commission  from  21  to  32  members 
and  the  greater  representation  of  Afro-Asian  States  that  has  followed  this  event.  The 
author  records  the  development  in  this  period  of  the  Commission’s  approach  of  appoint¬ 
ing  ad  hoc  working  groups  to  study  cases  selected  for  consideration  by  it  and  of  the 
procedure  for  dealing  with  individual  petitions  under  Resolution  1503. 

While  emphasizing  the  important  achievement  of  the  Commission  in  establishing 
and  defining  the  meaning  of  human  rights  in  international  affairs  through  the  Universal 
Declaration  and  the  two  Covenants,  the  author  is  under  no  illusions  about  the  limited 
role  that  the  Commission,  a  body  composed  of  representatives  of  States,  can  play  as  a 
watchdog  in  preventing  and  suppressing  breaches  of  human  rights  in  particular  cases. 
In  a  context  that  makes  the  task  of  the  European  Commission  of  Human  Rights  seem 
easy,  the  Commission  has  served  as  much  as  a  forum  for  propaganda  and  politics  through 
the  working  of  its  ad  hoc  working  groups  as  for  the  protection  of  human  rights  and  the 
Resolution  1503  procedure  has  been  effectively  stymied.  Whether  the  independent 
Human  Rights  Committee  which  is  seized  of  the  task  of  supervising  the  application  of 
the  Civil  and  Political  Rights  Covenant  will  fare  any  better  remains  to  be  seen.  Although 
that  Committee  must  to  some  extent  place  the  Commission  in  the  shade,  the  latter  still 
merits  the  meticulous  and  authoritative  account  of  its  work  that  the  present  book  provides. 

D.  J.  Harris 

The  Natural  Law  Tradition  and  the  Theory  of  International  Relations.  By  E.  B.  F. 
Midgley.  London:  Paul  Elek,  1975.  xx+588  pp.,  including  notes,  additional 
bibliography  and  index.  £12-50. 

To  speak  of  ‘armed  conflict’  rather  than  of  war,  or  of  ‘guerrilla  activities’  rather  than  of 
treason  or  sedition,  should  not  obscure  the  fact  that  problems  raised  by  the  use  of  force 
are  still  basic  ones  for  internationalists.  To  recognize  no  restraint  in  the  use  of  force  can 
lead  to  anarchy  and  to  nihilism:  nihilists  like  Hitler  who  cannot  achieve  their  aims  are, 
like  him,  prepared  to  bring  down  the  nation  that  has  ‘failed  them’  and  to  risk  the  destruc¬ 
tion  of  civilization.  The  Carnegie  Endowment  for  International  Peace  performed  a 
great  service  to  our  civilization  when  it  produced  that  splendid  series,  The  Classics  of 
International  Law.  The  ‘classics’  have  done  a  great  deal  for  serious  students  of  inter¬ 
national  law  and  relations,  they  have  destroyed  myths,  they  have  resulted  in  the  serious 
study  of  the  development  of  ideas,  and  they  have  shown  that  the  natural  law  tradition 
may  from  time  to  time  have  been  deformed  but  that  it  has  never  died.  For  man,  by  his 
nature,  is  a  social  animal  who  must  live  with  others  or  face  extinction.  To  live  with  others, 
as  Michel  Villey  has  recently  said,  he  must  try  to  obtain  a  measure  of  truth  in  order  to 
come  to  decisions  on  practical  matters,  if  necessary  by  resolving  clashes  of  opinions  (see 
Etudes  de  Logique  juridique,  vol.  6  (1976,  Brussels),  p.  8).  From  constant  rationalization, 
rules  can  emerge  for  the  assessment  of  past  actions  necessary  when  apportioning  praise 
or  blame,  and  for  the  guidance  of  future  conduct,  if  the  irrational  use  of  power  is  to  be 
avoided.  For  though  man  has  an  animal  nature  he  has  also,  according  to  St.  Thomas 
Aquinas,  a  higher  nature  inclining  him  to  ‘the  precepts  of  reason’  (Midgley,  p.  14).  In 
a  clash  the  ‘higher’  nature  should  prevail  over  the  ‘lower’ ;  self-preservation  is  an  inclina¬ 
tion  of  man’s  nature  but  it  should  not  prevail  over  his  higher  need  to  act  rationally  when 
his  social  nature  demands  it.  Self-preservation,  as  Brierly  reminded  us  (Laic  of  Nations 
(6th  edn.,  1963),  p.  404),  is  not  the  same  thing  as  self-defence.  Man  has  a  natural  (or 
human)  right  to  live,  but  not  if  it  can  only  be  exercised  by  taking  the  life  of  some  innocent 
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person.  Castaways  have  been  convicted  for  killing  and  eating  a  shipmate.  And  the  deliber¬ 
ate  killing  of  innocent  persons  by  terrorists  for  ‘political  reasons’  is  murder.  Even  in  a 
lawful  war  the  killing  of  innocent  civilians  by  deliberate  attack  on  them,  or  the  massacre 
of  prisoners  of  war  on  surrender,  are  war  crimes:  self-preservation  may  mitigate,  but  it 
cannot  excuse  these  crimes.  Midgley  (pp.  161  et  seq.)  is  critical  of  Grotius’s  acceptance 
of  the  private  right  to  punish  persons  thought  not  to  be  innocent,  in  circumstances  other 
than  those  involving  self-defence.  This  view  is  most  pertinent  when  considering  the 
claims  of  modern  terrorists  to  be  both  judge  and  executioner  of  those  they  dislike. 

Undoubtedly  the  Judaeo-Christian  tradition  has  played  a  valuable  part  in  the  develop¬ 
ment  and  protection  of  human  rights  by  its  elevated  view  of  man’s  nature.  Must  we 
then  consider  with  Grotius  that  the  law  of  nature  is  ‘what  is  contained  in  “the  law  and 
the  Gospels”  ’?  (Midgley,  p.  433  n.  69).  For  there  are  many  puzzling  features  in  the 
historical  books  of  the  Old  Testament,  such  as  the  war  of  extermination  against  the 
Amalekites ;  and  it  cannot  be  said  that  ‘everything  in  the  Old  and  New  testaments  is  of 
the  natural  law’.  Much  of  the  Old  is  ancient  history;  however,  ‘the  gospels  contain  an 
adequate  treatment  of  natural  law’  (Midgley,  p.  433  n.  70)  though  even  ‘St.  Thomas  does 
not  attribute  to  the  natural  law  those  specific  truths  which  are  accessible  to  man  (even  in 
principle)  only  by  way  of  supernatural  revelation’  (Midgley,  p.  13).  Customary  practices  in 
the  ancient  world,  as  Oppenheim  pointed  out  ( International  Laiv,  vol.  1  (8th  edn.,  1955), 
pp.  72  et  seq.),  often  drew  distinctions  in  the  treatment  of  enemies,  Jews  and  Gentiles, 
Greeks  and  Barbarians,  nations  with  treaties  of  friendship  with  Rome  and  those  without 
a  treaty.  It  is  only  the  developed  Judaeo-Christian  tradition,  since  the  abolition  of  slavery 
and  serfdom,  that  makes  it  possible  to  recognize  and  to  protect  human  rights  on  a  general 
and  universal  basis,  though  the  attitude  of  some  modern  dictators  with  their  ‘racial’  or 
‘class’  wars  has  militated  against  the  universalist  approach  based  on  the  natural  rights  of 
all  humans  innocent  of  wrongdoing.  So  too  even  liberal  States,  in  the  nineteenth  and 
early  twentieth  centuries,  could  be  criticized  for  putting  their  conceptions  of  State 
sovereignty  before  the  adequate  protection  of  human  rights.  Indeed  (at  p.  112)  Midgley 
rightly  criticizes  Bodin  and  his  followers  down  the  ages  for  the  view  of  the  State  as  a 
means  dictated  ‘by  self-preservation  alone’,  a  notion  not  foreign  to  Hobbes  (p.  171),  C. 
Wolff  (p.  179),  Vattel  (p.  185)  and  Hegel  (p.  296).  Certainly  the  view  that  persisted  until 
recent  times  that  a  man  without  a  nationality  might  not  receive  diplomatic  protection, 
and  that  in  any  case,  even  the  subjects  of  States  need  only  receive  diplomatic  protection 
in  the  discretion  of  their  own  State  was  a  result  of  an  exaggerated  notion  of  State  sove¬ 
reignty.  Fortunately  modern  human  rights  treaties  go  further  than  this,  notably  the 
European  Convention  which  offers  machinery  for  States  to  protect  even  the  stateless 
person,  though  here  again  the  wider  protection  envisaged  by  the  U.N.  covenants  is  still 
circumscribed  by  the  fact  that  their  procedures  can  only,  at  best,  lead  to  procedures  of 
conciliation  which  need  not  be  regarded  as  binding  by  those  sovereign  States  which 
accept  the  Covenants.  Where  States  control  the  media  a  victory  in  the  conciliation  pro¬ 
cedures  may  not  be  allowed  any  publicity  by  the  losing  State,  and  may  be  of  little  use  to 
the  successful  claimant.  Midgley  is  right  when  he  says  (p.  hi)  that  theorists  of  sovereignty 
such  as  Bodin  and  his  followers,  whether  considering  the  international  society  of  States  or 
the  individual  State  itself,  were  not  inclined  to  ‘define  a  political  society  in  terms  of  man’s 
true  nature,  the  true  natural  law  and  the  true  common  good’.  For  the  Thomist  the  basis 
of  Law  is  ‘an  ordinance  of  reason  for  the  common  good’  (Midgley,  p.  71).  At  p.  400, 
Midgley  points  out  that  a  purely  static  concept  of  the  common  good  is  out  of  date  and 
that  the  Second  Vatican  Council  recently  reminded  us  that  ‘political  authority’  is  to  be 
‘directed  to  the  common  good — with  a  dynamic  concept  of  that  good — according  to  the 
juridical  order  legitimately  established  or  due  to  be  established’.  The  ‘common  good  of 
mankind’  cannot  be  arbitrarily  limited  to  one  nationality  or  to  one  religious  body.  Indeed 
the  Classical  Spanish  writers  Vitoria  and  Suarez  (Midgley,  pp.  69-94)  made  this  clear, 
even  though  this  view  brought  them  into  conflict  with  the  Sovereign’s  entourage :  for  as 
St.  Thomas  said  in  his  Snmma  Contra  Gentiles  (Book  1,  Chapter  1),  reason  may  command 
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assent  even  when  the  authority  of  Scripture  may  not.  This  approach  may  be  the  right 
one  today,  especially  as  regards  men  who  have  a  conception  of  ‘the  good’  in  their  notion 
of  the  Deity.  Modern  communications  can  facilitate  ecumenism  and  mutual  understanding 
on  a  very  wide  basis.  At  the  Second  Vatican  Council  (Nostra  Aetate  28  October  1965)  it 
was  stated  that 

in  Hinduism  men  explore  the  divine  mystery  .  .  .  they  seek  .  .  .  recourse  to  God  in  confidence  and 
love.  Buddhism  in  its  various  forms  testifies  to  the  essential  inadequacy  of  this  changing  world.  . .  . 
The  Church  also  has  a  high  regard  for  Muslims.  They  worship  God  .  .  .  they  await  the  day  of 
judgment  and  the  reward  of  God  .  .  .  they  highly  esteem  an  upright  life, 

and  ‘Christians  and  Jews  have  a  common  spiritual  heritage’  ( Vatican  Council  II,  tr.  A. 
Flannery  (1975),  pp.  739-41).  Religious  idealism  should  indeed  facilitate  international 
co-operation  for  the  common  good,  but  reason  may  be  a  basis  for  co-operation  even  with 
avowed  atheists  in  practical  matters  relating  to  the  common  welfare  of  mankind.  Vatican 
II  (ibid.,  p.  922)  says: 

Although  the  Church  altogether  rejects  atheism,  she  nevertheless  sincerely  proclaims  that  all 
men,  those  who  believe  as  well  as  those  who  do  not,  should  help  to  establish  right  order  in  this 
world  where  all  live  together.  This  certainly  cannot  be  done  without  a  dialogue  that  is  sincere  and 
prudent. 

There  is  indeed  a  field  for  the  concepts  of  natural  law  and  natural  reason  in  the  society 
of  nations,  and  not  least  in  the  discussion  of  self-defence  in  the  modern  world.  Through¬ 
out  his  treatise  Midgley  constantly  returns  to  the  implications  of  self-defence,  stressing 
that  self-defence  is  essentially  protection  not  punishment.  Self-defence  is  not  a  form  of 
reprisals,  though  it  may  be  that  Grotius  did  not  make  this  clear  (pp.  160  and  163).  St. 
Thomas  would  permit  ‘the  killing  of  an  unlawful  attacker  when  this  is  absolutely  neces¬ 
sary  for  self  defence’  (p.  161),  though  it  is  to  be  assumed  that  ‘blameless’  methods  must 
be  used  (p.  258).  After  a  review  of  the  Nuremberg  Judgment  and  of  recent  authorities, 
Midgley  asks  if  (p.  273)  ‘a  major  nuclear  war  involving  great  casualties  among  non- 
combatants  would  be  deemed  contrary  to  positive  international  law  even  if  such  a  war 
were  to  be  carried  out  under  an  alleged  excuse  of  self-defence’.  Such  a  war,  he  says,  might 
lead  to  a  thinly  disguised  nihilism  (p.  340):  he  concludes  that  ‘virtually  unconditional 
planning  and  preparation  for  the  execution  of  an  unlawful  war’  and  ‘planning  and 
preparation  on  the  basis  of  a  firm  decision  to  undertake  war  by  surprise  attack  without 
warning  in  the  future’  amount  to  ‘criminal  preparation’  (p.  263). 

Nevertheless  Midgley  suggests  that  ‘rational  human  action’  is  possible  even  in  a  con¬ 
dition  of  anarchy  (p.  362)  and  a  true  moralist  ‘must  consider  the  objective  requirements 
of  the  common  good  in  the  case  of  individual  peoples  and  of  the  human  race  as  a  whole’ 
(P-  378)-  Midgley’s  conclusion  is  that  ‘the  only  satisfactory  way  for  States  to  ensure  that 
they  do  not  use  weapons  of  mass  destruction  in  an  uncontrolled  way  in  advance  of  a 
multilateral  disarmament  agreement  is  to  resolve  firmly  (if  necessary  unilaterally)  never 
to  use  them — or  to  prepare  to  use  them  in  an  uncontrolled  way’  (p.  385). 

What  is  meant  by  using  or  preparing  to  use  in  an  ‘uncontrolled  way’  ?  Midgley  seems 
to  suggest  that  nuclear  preparation  itself  is  ‘a  physical  evil,  since,  for  example,  it  diverts 
resources  which  could,  in  other  circumstances,  be  used  to  relieve  human  need’  (p.  395). 
This  subsidiary  argument  presumably  means  that  excessive  diversion  of  resources  may 
result  in  lack  of  control.  Similar  arguments  have  been  used  against  even  the  peaceful 
use  of  atomic  energy,  but  these  arguments  are  questions  of  fact  not  yet  decisively  settled. 
Which  shows  the  greater  lack  of  control  of  resources  in  nature,  accepting  the  risk  of  a 
possible  failure  to  prevent  accidental  contamination,  or  a  failure  to  provide  the  community 
with  electric  power  generated  by  atomic  power  which  might  result  in  economic  disasters 
in  industrialized  States  ? 

Clearly  statesmen  must  do  their  best  to  inform  their  consciences  before  making  these 
difficult  decisions.  Quoting  John  XXIII,  Midgley  (p.  401)  says:  ‘The  idea  that  men  by 
the  mere  fact  of  their  appointment  to  public  office,  are  compelled  to  lay  aside  their  human- 
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ity  is  quite  inconceivable.’  Clearly  the  good  of  one  nation  cannot  be  presumed  to  be 
superior  to  the  common  good  of  nations :  every  statesman  must  try  to  act  rationally  with 
an  eye  to  world  circumstances,  and  not  to  immediate  short-term  political  advantages. 
This  raises  the  problem  of  ‘nuclear  bluff’,  and  this  is  penetratingly  discussed  by  Midgley 
who  thinks  that  it  is  ‘inhuman  and  immoral’  when  it  appears  ‘to  justify  kinds  of  co¬ 
operation  in  preparation  which  would  otherwise  be  admitted  to  be  immoral’  (p.  41 1). 
Certainly  an  illicit  total  war  or  the  preparation  for  it  would  be  against  reason  and  immoral, 
for  it  would  be  a  threat  to  act  in  an  ‘uncontrolled  way’. 

However,  the  international  lawyer  must  pose  further  questions.  First,  is  a  threat  of 
‘just  and  proportionate’  reprisals  always  wrong  and  illegal  under  customary  international 
law  ?  The  object  of  reprisals  is  to  obtain  reparation,  not  to  punish.  Reprisals  are  in  reply  to 
a  previous  illegal  act  after  a  request  for  due  reparation  has  been  turned  down.  Reprisals 
must  be  limited,  as  was  said  in  the  Naulilaa  arbitration,  by  considerations  of  humanity, 
and  they  must  not  be  excessive.  We  repeat,  the  aim  is  to  obtain  justice,  not  to  punish. 
And  these  considerations  certainly  apply  to  actions  by  a  State,  or  by  States  acting  on 
behalf  of  the  United  Nations,  by  applying  military  or  economic  sanctions. 

Judge  Nagendra  Singh  in  his  Nuclear  Weapons  in  International  Law  (1959)  (at  p.  133) 
suggests  that  ‘the  first  use  of  a  prohibited  [e.g.  nuclear]  weapon  would  not  be  justified 
whether  it  is  made  by  the  aggressor  or  the  victim.  The  latter  could  certainly  use  a  pro¬ 
hibited  weapon  but  only  as  a  retaliation  in  kind. . . .’  This  seems  to  put  nuclear  warfare  on 
the  basis  of  reprisals  and  it  may  provide  a  rule  of  thumb ;  but  can  it  be  said  that  a  nuclear 
attack  might  not  be  reasonable  and  proportionate  if  used  in  reply  to  equally  devastating 
germ  warfare  or  other  illegal  methods  of  war  ?  Is  a  ‘clean’  atomic  bomb  any  more  devasta- 
tive  than  the  sort  of  fire-bomb  raid  that  destroyed  Tokyo  ?  Clearly,  in  this  sort  of  organized 
terror,  there  is  a  real  danger  of  total  collapse  into  nihilism.  Hence  it  is  so  important  to 
consider  the  position  in  law  of  ‘nuclear  bluff’!  International  lawyers  and  military  men  are 
familiar  with  the  ruse  de  guerre  or  stratagem  in  warfare.  The  British  Manual  of  Military 
Law,  Part  3,  Chapter  8,  draws  a  distinction  between  bluff  based  on  a  lie,  which  is  imper¬ 
missible,  and  the  bluff  whereby  an  opponent  is  induced  to  mislead  himself.  Might  there 
not  therefore  be  a  lesson  here  relevant  to  peacetime  nuclear  bluff?  Clearly  in  this  age  the 
scientifically  advanced  industrial  countries  have  a  great  advantage  over  all  others.  Might 
they  not  attempt  to  keep  the  peace  by  hinting  at  their  greater  potential  for  reprisals  in  the 
event  of  unlawful  aggression  ?  Certainly  all  countries  who  are  not  controlled  by  nihilists 
have  every  advantage  in  abolishing  all  forms  of  warfare  which  are  difficult  to  control, 
whether  nuclear  warfare  or  germ  warfare,  or  any  other.  The  terrifying  results  of  escalation 
need  not  be  insisted  on  here.  Reprisals  have  a  way  of  increasing  in  intensity  even  when 
they  are  said  to  be  reasonable  and  proportionate  to  wrongs  suffered.  Midgley’s  careful 
discussion  of  nuclear  theories  of  preparation  (Chapter  12)  demands  very  serious  considera¬ 
tion  indeed.  Certainly,  statesmen  have  to  take  the  world  as  they  find  it;  they  must  not 
close  their  eyes  to  the  existence  of  illegalities  and  threats  of  illegality.  War,  no  more  than 
politics,  is  not  a  mere  game.  It  involves  moral  and  legal  judgments  that  cannot  be  shirked 
or  treated  as  a  mere  game  (p.  379).  Hard  indeed  is  the  way  of  the  statesman;  particularly 
hard  was  the  way  for  President  Truman  when  he  faced  the  decision  to  use  the  atomic 
weapon  of  the  day  so  soon  after  coming  to  office  for  the  remainder  of  the  Roosevelt  term. 

But  what  of  the  ordinary  man  in  the  street,  the  reasonable  man  of  the  common  law 
tradition  ?  What  of  the  man  who  is  not  a  statesman  and  who  only  knows  what  the  states¬ 
men  permit  him  to  know?  And  what  of  the  conscript?  For,  by  natural  law  theory,  each 
has  his  obligations  and  duties  under  that  law  to  obey  legitimate  authority  but  at  the  same 
time  when  the  case  is  clear,  and  his  conscience,  i.e  his  knowledge  of  the  situation,  is 
clear,  he  may  have  to  consider  disobeying.  According  to  Doctor  and  Student  acting 
conscientiously  means  acting  with  knowledge  ( conscientia )  and  of  course  in  accordance 
with  reason.  A  soldier  may  not  know  the  rights  and  wrongs  of  the  war  in  which  he  is 
involved,  but  at  least  he  may  be  expected  to  know  when  he  exceeds  his  authority,  where 
for  instance  he  acts  irrationally  by  directly  and  deliberately  killing  the  innocent  or 
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surrendered  prisoners.  The  soldier  who  believes  in  the  justice  of  his  cause,  on  the  facts 
revealed  to  him,  is  unlikely  to  object  to  meeting  gas  with  gas  and  even  tactical  nuclear 
attack  with  similar  counter-measures.  And  who  will  blame  him?  If  the  great  nuclear 
powers  can  prevent  the  use  of  atomic  bombs  in  the  way  they,  very  rationally,  avoided  the 
use  of  poison  in  World  War  II  they  will  be  fulfilling  an  obvious  duty.  But  it  should  be 
remembered  that,  as  the  Nuremberg  trial  showed,  conscripts  with  no  share  in  planning, 
forced  by  conscription  into  the  Nazi  S.A.  of  whom  ‘it  cannot  be  said  that  its  members 
generally  participated  in  or  even  knew  of  the  criminal  acts’,  were  not  members  of  a  criminal 
organization.  To  condemn  all  who  had  any  part,  even  in  a  nuclear  war,  might  well  be 
going  too  far :  but  the  responsibility  of  those  who  make  decisions  is  a  terrible  one.  After 
a  penetrating  discussion  of  the  views  of  H.  Kahn  in  Chapter  12  Midgley  says  (p.  386): 

The  crucial  problems  of  the  greatest  theoretical  interest  relate  not  to  questions  about  whether  the 
first  use’  is  or  is  not  a  prudent  policy  but  rather  to  what  policies  are  criminal  and  what  acts  of 
war  are  intrinsically  irrational.  If  a  policy  is  irrational,  it  is  of  no  avail  for  a  Statesman  to  say  that 
his  opponent’s  policy  is  also  irrational.  If  an  act  of  war  is  intrinsically  irrational,  it  is  of  no  avail 
for  a  Statesman  to  say  that  he  will  undertake  such  acts  only  as  reprisals. 

In  other  words,  even  reprisals  must  be  rational,  by  whomsoever  carried  out,  and  they 
must  be  taken  with  regard  to  common  humanity. 

Midgley’s  careful  work  may  at  first  appear  to  be  in  an  idiom  unfamiliar  to  many 
international  lawyers  and  political  scientists  and  sociologists,  but  it  is  the  most  important 
and  well-argued  work  on  the  morality  of  international  relations,  in  English,  which  your 
reviewer  has  yet  seen.  It  can  confidently  and  cordially  be  commended  to  all  students  and 
practitioners,  lay  and  ecclesiastical,  for  serious  study.  In  his  last  sentence  Brian  Midgley 
says:  ‘The  common  task  is  to  try  to  discover,  to  communicate,  to  defend  and  promote 
those  principles  [of  natural  law]  without  which  there  can  be  no  true  peace  for  man  either 
in  the  temporal  order  of  international  society  or  beyond  it.’  Indeed  Sir  Winston  Churchill 
is  said  to  have  told  Mackenzie  King  in  1946  ( The  Times ,  7  January  1977)  that  he  was 
prepared  ‘to  account  to  God  for  the  Atomic  bombing  of  Japan’.  ‘Fear  of  the  Lord  is 
the  beginning  of  wisdom.’ 

B.  A.  Wortley 


Grundrechtsschutz  in  Enropa.  Edited  by  H.  Mosler,  R.  Bernhardt  and  M. 
Hiff.  Berlin,  Heidelberg  and  New  York:  Springer-Verlag,  1077  viii+248  pp 
DM.58. 

In  October  1976  the  Max  Planck  Institute  of  Public  Law  at  Heidelberg  held  a  Seminar 
about  problems  of  the  protection  of  fundamental  rights  in  Europe.  There  were  three 
topics.  Professor  Golsong,  the  well-known  Director  of  the  Council  of  Europe’s  Legal 
Division,  reported  on  the  protection  of  fundamental  rights  by  the  European  Convention 
on  Human  Rights  and  its  defects.  The  protection  of  human  rights  in  the  European 
Economic  Community  and  its  gaps  was  the  subject  of  two  reports  by  Professor  Sasse 
and  Judge  Pescatore,  to  which  Dr.  Eckart  Klein  contributed  some  supplementary  obser¬ 
vations.  Together  with  Dr.  Torsten  Stein  he  also  took  charge  of  the  last  topic,  viz.  the 
relationship  of  the  protection  by  the  European  Convention  and  the  European  Community 
respectively.  Each  of  these  reports  was  followed  by  a  discussion  which  is  fully  reproduced 
and  gives  a  vivid  picture  of  the  numerous  shades  of  opinion  that  the  participants  expressed 
The  Annex  contains  the  English,  German  and  French  text  of  the  Joint  Declaration  of 
5  April  1977  on  the  protection  of  fundamental  rights,  although  it  appeared  long  after  the 
Seminar. 

Although  he  spoke  in  a  private  capacity,  readers  are  likely  to  scan  Judge  Pescatore’s 
observations  for  any  indication  of  the  tendency  which  the  Court  of  which  he  is  so  out¬ 
standing  a  member  may  follow.  He  has  not  given  away  any  secrets,  but  he  recognizes 
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the  glaring  gap  which  the  E.E.C.  Treaty  has  left,  the  need  to  fill  it  in  a  variety  of  ways  and 
the  problematical  character  of  any  one  solution.  But  he  also  suggests  that  as  a  matter  of 
substantive  law,  as  the  available  practice  proves,  fundamental  laws  have  only  a  ‘very 
limited’  function  within  the  community.  This  is  certainly  so  if  one  looks  primarily  at 
the  fundamental  laws  protected  by  the  European  Convention.  But  there  are  many  other 
principles  which  in  one  form  or  another  are  considered  fundamental  laws  in  some  member 
States.  One  thinks  of  the  principle  of  the  rule  of  law,  the  prohibition  of  arbitrariness  or 
the  principle  of  proportionality.  One  of  the  sources  which  according  to  Judge  Pescatore 
should  be  resorted  to  is  comparative  law.  But  it  will  not  be  easy  to  find  a  common 
denominator  and  the  practice  of  the  Court  does  not  give  much  encouragement,  since  it 
does  not  reflect  the  underlying  reasons  of  the  decisions  The  Court,  unfortunately, 
retains  for  its  judgments  the  French  style :  it  commands,  but  does  not  attempt  to  persuade 
or  to  prove.  In  other  words  the  Court  does  not  provide  any  evidence  that  comparative 
law  has  the  slightest  influence  upon  its  decisions.  The  appeal  to  it  is,  therefore,  not 
entirely  convincing.  If  the  Court  asks  for  the  assistance  of  the  comparative  lawyer  it 
must  satisfy  him  that  his  work  is  useful. 

F.  A.  Mann 


The  International  Law  of  Development :  Basic  Documents .  Compiled  and  edited  by 
A.  Peter  Mutharika.  Volume  I.  Dobbs  Ferry,  New  York:  Oceana  Publications, 
Inc.,  1978.  x+646  pp. 

This  publication  consists  of  documents  selected  and  presented  in  handy  form  but  with¬ 
out  any  introductory  notes,  bibliography  or  other  apparatus  to  assist  the  reader.  The 
material  consists  of  agreements  creating  development  banks,  I.B.R.D.  project  agree¬ 
ments,  items  relating  to  Inter-American  Development  Bank  loan  contracts  and  General 
Assembly  resolutions  ‘relating  to  development’.  The  importance  of  the  documents 
presented  is  obvious  enough  and  there  are  three  volumes  to  follow,  which  will  deal  with 
a  variety  of  topics,  such  as  ‘transfer  of  technology  and  real  resources  to  developing 
countries’. 

That  the  presentation  of  ‘raw’  documents  not  readily  available  in  the  smaller  libraries 
has  its  value  is  clear.  There  are  also  certain  serious  drawbacks.  The  student  especially  is 
beguiled  into  seeing  ‘the  law  of  development’  or  ‘international  economic  law’  in  isolation 
from  the  framework  of  general  international  law  and,  for  example,  techniques  of  treaty 
interpretation.  A  further  consequence  is  a  certain  isolation  from  the  diplomatic  process 
in  general,  from  the  practice  of  States,  and  from  the  decisions  of  national  and  international 
courts.  The  volume  includes  General  Assembly  Resolution  1803  (XVII)  of  1962,  and 
this  has  featured  in  diplomatic  practice.  A  short  note  would  have  sufficed  to  provide  the 
necessary  references.  Whilst  the  publishers  are  well  known  for  their  services  to  the 
international  lawyer,  on  this  and  other  occasions  there  is  evidence  of  a  certain  lack  of 
professional  editorial  standards  appropriate  to  international  law.  Professor  Mutharika 
should  have  been  called  upon  to  provide  editorial  notes. 

Ian  Brownlie 


The  International  Law  of  the  Ocean  Development:  Basic  Documents.  By  Shigeru 
Oda.  Leyden:  A.  W.  Sijthoff,  1977.  Two  binders.  Dfl.  260. 

The  previous  two  volumes  in  this  series  appeared  in  hardback  covers.  This  approach 
(adopted  also  by  Churchill,  Nordquist  and  Lay  in  Neio  Directions  in  the  Law  of  the  Sea ) 
creates  the  obvious  difficulty  that  the  material  in  a  new  volume  cannot  be  adequately 
collated  with  material  on  the  same  subject-matter  from  an  earlier  period  in  a  previous 
book.  For  this  reason,  particularly  in  view  of  the  rapid  developments  in  State  practice 
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in  relation  to  the  law  of  the  sea,  the  decision  to  issue  the  new  volumes  of  this  series  in 
two  handsome  loose-leaf  binders  is  most  welcome  (not  least  because  it  coincides  with  a 
suggestion  made  in  the  review  of  the  first  volume  in  this  Year  Book,  47  (1974-5),  p.  483). 
It  is  to  be  hoped  that  this  format  will  encourage  the  publishers  to  provide  a  regular  flow 
of  new  material  for  eager  subscribers. 

D.  W.  Greig 


Die  einstweilige  Anordnung  in  der  internationalen  Gerichtsbarkeit  (Max  Planck 
Institut  flir  auslandisches  offentliches  Recht  und  Volkerrecht.  Beitrage  zum 
auslandischen  offentlichen  Recht  und  Volkerrecht,  vol.  66).  By  Karin  Oellers- 
Frahm.  Berlin,  Heidelberg  and  New  York:  Springer- Verlag,  1975.  x+168  pp. 
DM.  62. 

This  book  is  a  very  useful  survey  of  the  order  for  interim  measures  of  protection  in 
international  law.  The  author  includes  the  relevant  texts  from  the  statutes  of  various 
international  courts  and  arbitral  tribunals  and  analyses  their  practice.  The  book  seeks  to 
establish  whether  any  general  rules  can  be  derived  from  such  heterogeneous  sources. 
Practice  is  certainly  not  uniform  and  two  important  aspects  suggest  that  it  will  remain  so : 
the  need  for  procedure  to  be  closely  related  to  the  particular  case,  and  the  variations 
between  the  statutes  and  procedural  rules  of  the  different  tribunals. 

The  collection  of  texts  is  useful  and  there  is  a  bibliography,  although  this  tends  to 
show  that  the  literature  on  the  subject  consists  of  case-comments  and  sections  in  general 
works  on  international  adjudication — an  indication  that  this  book  fills  a  gap.  There  is  a 
list  of  cases  cited,  but  the  lack  of  an  index  is  to  be  regretted. 

One  of  the  most  controversial  issues  concerning  the  interim  order  is  the  question 
whether  the  Court  should  determine  whether  it  has  jurisdiction  before  it  will  issue  such  an 
order.  The  author  thinks  it  should,  even  if  cursorily,  especially  if  jurisdiction  is  contested 
(P-  79)>  There  are  difficulties  in  this  view  for  a  procedure  in  which  speed  is  of  the  essence 
and  jurisdiction  may  well  be  the  most  complex  issue  in  the  case.  An  example  of  this  is 
the  Nuclear  Tests  case,  which  unfortunately  occurred  too  late  to  be  included  in  Oellers- 
Frahm’s  book.  Though  the  Court  issued  an  order  in  that  case  without  going  into  the 
question  of  jurisdiction,  it  subsequently  dismissed  the  applicant’s  suit  18  months  later, 
still  without  examining  the  question  of  jurisdiction  at  all.  There  was  considerable  dissent 
among  the  judges  as  to  this  mode  of  procedure  (cf.  Nuclear  Tests  case,  Order  for  Interim 
Measures  of  Protection,  I.C.jf.  Reports,  1973,  p.  99;  Judgment,  I.C.J.  Reports,  1974, 
P-  253). 

The  Nuclear  Tests  case  raised  another  issue — should  the  Court,  when  an  interim  order 
is  applied  for,  look  not  only  at  the  question  of  jurisdiction  but  also  at  the  substance  of 
the  claim?  According  to  Judges  Forster,  Gros,  Petren  and  Ignacio-Pinto,  the  claim  had 
never  had  any  object  which  the  International  Court  could  properly  meet,  and  should 
have  been  dismissed  at  the  outset,  without  the  issue  of  an  interim  order  (which  the  Court 
on  this  view  was  not  entitled  to  give)  and  even  before  the  question  of  jurisdiction  was 
examined.  Once  one  begins  to  insist  on  more  than  the  establishment  of  a  prima  facie 
case,  of  a  case  that  is  at  least  not  ‘frivolous’  or  ‘vexatious’  (in  the  words  of  the  Joint 
Dissenting  Opinion  of  1974),  delays  will  inevitably  occur — in  the  Nuclear  Tests  cases  it 
would  not  have  been  possible  to  issue  the  order  before  the  new  series  of  tests  took  place. 
Particularly  where  the  issue  of  jurisdiction  is  as  complex  as  it  was  in  this  case  acceptance 
of  Oellers-Frahm’s  view  may  make  the  issue  of  an  interim  order  too  late  to  achieve  its 
purpose. 

In  Chapter  8  the  author  argues  that  an  international  tribunal  which  is  not  specifically 
endowed  with  the  right  to  issue  interim  orders  has  such  a  power  not  by  virtue  of  the 
generally  recognized  principles  of  law  (pp.  13 1-2)  but  as  an  ‘implied  power’.  The  meagre 
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cases  on  the  point  are  subject  to  diverging  interpretations  but  a  good  case  is  made  out 
on  the  ground  that  the  parties  have  sought  an  effective  solution  of  the  dispute,  and  the 
Court  must  be  able  to  preserve  the  possibility  of  an  effective  solution,  so  that  it  must  be 
able  to  deal  with  any  prejudice  threatening  the  rights  in  question,  which  would  prevent 
the  Court  from  carrying  out  its  appointed  task  (p.  134). 

This  book  provides  a  workmanlike  survey  of  the  cases  in  international  law.  Reference 
to  the  injunction  in  private  law  would  have  been  useful,  since  the  order  in  international 
affairs  has  obviously  been  developed  from  it,  e.g.  the  analysis  of  the  order  in  the  Trail 
Smelter  arbitration  would  have  been  improved  by  reference  to  the  injunction  in  United 
States  law  in  comparable  situations  (pp.  124-6)  and  a  comparative  study  would  have 
much  to  tell  us  also  about  the  function  of  the  order  which  remains  ill-defined  in  inter¬ 
national  law  (pp.  49—50),  though  the  refusal  of  the  I.C.J.  to  make  an  order  in  the  recent 
Aegean  Sea  case  (I.C.J.  Reports,  1976,  p.  3)  on  account  of  the  ‘transitory  character’  of 
Turkey’s  conduct  has  added  some  guidance  here.  An  examination  of  the  compliance  of 
States  with  the  orders  issued  falls  outside  the  author’s  scope;  this  is  perhaps  an  unfor¬ 
tunate  limitation,  in  that  prospective  litigants  could  get  the  impression  that  successful 
pursuit  of  such  an  order  will  lead  to  concrete  results,  whereas  successful  applicants  have 
rarely  found  these  orders  carried  into  effect. 

Lyndel  V.  Prott 


Norines  inter nationales  du  travail:  universalisme  ou  regionalisme?  By  Christian 
Philip.  Brussels:  Etablissements  Emile  Bruylant,  1978.  316  pp.  Bfr.  1781. 

There  is  in  the  world  a  growing  tendency  to  regional  concentration.  That  tendency  is 
reflected  both  in  the  establishment  of  regional  and  sub-regional  organizations  and, 
within  universal  international  organizations,  in  recourse  to  regional  groupings  and  regional 
activities.  The  impetus  is  no  doubt  political  and  economic.  However,  once  the  pattern 
exists,  it  becomes  desirable  to  re-examine  the  various  areas  of  international  endeavour 
so  as  to  determine  the  most  effective  level  and  manner  of  action.  Christian  Philip  has 
done  this  thoroughly,  intelligently  and  readably  as  regards  the  setting  and  supervision 
of  international  labour  standards. 

In  a  first  part  of  the  book,  the  author  reviews  the  standard-setting  work  of  international 
and  of  regional  organizations  in  this  area  and  compares  the  most  important  of  these 
standards.  A  first  conclusion  is  that  existing  regional  standards,  with  few  exceptions,  do 
not  innovate  in  relation  to  or  improve  upon  universal  standards,  and  are  indeed  often 
less  precise.  It  is,  at  the  same  time,  the  view  of  the  author  that  this  is,  in  large  part, 
unrelated  to  the  respective  merits  of  universal  and  regional  action,  but  is  rather  due  to 
the  fact  that  regional  standards  have  been  set  by  non-specialized  regional  organizations 
and  to  the  dominant  position  of  the  International  Labour  Organization  in  this  field. 
In  a  second  part  of  the  book,  the  author  reviews  the  arrangements  for  the  co-ordination 
of  standard-setting  between  universal  and  regional  organizations,  between  different 
organizations  of  the  same  region,  and  within  the  competent  authorities  of  individual 
States  Members  of  the  various  organizations.  A  second  conclusion  is  that,  while  there 
are  some  positive  aspects  in  existing  arrangements,  co-ordination  leaves  a  great  deal  to 
be  desired — most  of  all  within  individual  States. 

Mr.  Philip  is  convinced  that  the  setting  of  labour  standards  at  the  regional  level  cannot 
be  avoided,  if  only  because  of  the  over-all  pressures  of  regionalization.  Since,  at  the  same 
time,  the  importance  of  preserving  basic  universal  standards  is  recognized  by  all,  he 
concludes  that  it  is  the  universal  organization — the  I.L.O. — which  should  assume  the 
responsibility  both  of  developing  regional  standards  consistent  with  its  universal  stan¬ 
dards  and  of  taking  the  lead  in  a  regular,  institutional  process  of  co-ordination  with 
regional  organizations.  In  a  perhaps  somew'hat  more  inchoate  manner — the  working  of 
institutions  cannot  parallel  the  logic  of  a  doctoral  thesis — many  of  the  ideas  discussed 
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by  him  are  being  explored  within  the  I.L.O.  also.  Preference  is  there  given,  at  any  rate  at 
present,  to  what  Mr.  Philip  regards  as  the  first  stage,  namely  the  taking  into  account  of 
the  special  needs  of  countries  at  different  steps  of  development  through  appropriate 
provisions  in  universal  instruments,  with  regional  discussions  used  to  identify  both 
special  regional  needs  prior  to  standard-setting  and  any  special  problems  which  require 
to  be  resolved  in  implementation. 

Some  fundamental  questions  remain.  The  technical  areas  which  would  lend  themseh  es 
to  specifically  regional  standards  have  yet  to  be  identified.  If  the  problem  is  that  of  States 
at  different  stages  of  development,  it  is  likely  to  cut  across  regions.  In  such  case,  Mr. 
Philip’s  ‘first  stage’  is  also  the  only  technically  valid  one;  it  may  include — and  has  done 
so  in  practice — not  only  the  use  of  special  provisions  designed  to  make  universal  instru¬ 
ments  more  flexible,  but  also  the  adoption  of  instruments,  or  sections  of  instruments, 
which  are  of  relevance  only  to  countries  at  particular  levels  of  development  (see,  for 
instance,  the  Co-operatives  (Developing  Countries)  Recommendation,  1966;  or  the  sec¬ 
tion  on  persons  who  have  never  been  to  school  in  the  Human  Resources  Development 
Recommendation,  1975).  Whether  there  would  nevertheless  be  pressures  for  instruments 
to  be  adopted  within  political  or  geographical  regions  may  then  depend  on  the  extent 
to  which  the  countries  composing  them  consider  their  needs  to  be  met.  The  key  role  in 
that  connection  is  that  of  the  countries  themselves:  they  must  both  identify  the  needs 
and  make  full  use  of  the  organizational  response.  The  limited  use  so  far  made,  for 
instance,  of  ‘flexibility’  provisions  in  conventions  suggests  that,  as  Mr.  Philip  found  with 
respect  to  co-ordination,  there  is  room  for  greater  awareness  at  the  national  level  of  the 
range  of  purposes  and  methods  which  can  be  provided  by  international  organizations. 

Felice  Morgenstern 


Die  Rechtslage  Deutschlands  nach  dam  Grundlagenvertrag  vom  21.  Dezember  1972. 
By  Georg  Ress.  Berlin,  Heidelberg  and  New  York:  Springer- Verlag,  1978.  xiv-f 
436  pp.  DM.  66. 

On  21  December  1972  the  Federal  Republic  of  Germany  and  the  German  Democratic 
Republic  concluded  an  Agreement  on  the  Basis  of  the  Relations  between  them.  This 
document  and  the  accompanying  correspondence  involved  mutual  recognition,  the 
recognition  of  the  German  Democratic  Republic  by  the  Western  nations  and  the  admis¬ 
sion  of  both  German  States  to  membership  of  the  United  Nations.  In  short  it  conferred 
universally  recognized  statehood  on  the  German  Democratic  Republic,  thus  bringing 
more  than  twenty  years  of  widespread  non-recognition  to  an  end  (a  phenomenon  of  such 
prominence  and  a  subject  of  such  intensive  study,  particularly  in  Germany,  that  it  surely 
should  not  have  gone  unnoticed  in  Dr.  Crawford’s  article  on  the  criteria  of  statehood  in 
this  Year  Book,  48  (1976-7),  p.  93).  In  many  respects  the  arrangements  of  1972  are 
most  unusual,  perhaps  even  unique.  When  the  author  of  the  present  work,  now  Professor 
of  Public  Law  at  the  University  of  Saarbriicken,  speaks  of  ‘the  Treaty’  rather  than  the 
Agreement  on  the  Basis  of  Relations  (p.  390),  he  indicates  one  of  the  principal  peculiari¬ 
ties  :  is  it  really  a  ‘document  of  international  law’  ?  Was  it  an  Agreement  between  sovereign 
States  and  governed  by  international  law  or  between  constituent  members  of  a  single 
State,  Germany,  and  governed  by  constitutional  law?  The  question  was  at  the  bottom 
of  the  decision  by  which  in  the  Federal  Republic  the  Federal  Constitutional  Court 
affirmed,  subject  to  qualifications  yet  to  the  surprise  of  many,  the  constitutional  validity 
of  the  Agreement  ( Official  Reports  36,  23).  It  held  that  the  Agreement  ‘was  a  bilateral 
contract  between  two  States  to  which  the  rules  of  public  international  law  apply  and  which 
has  the  same  validity  as  any  other  agreement  made  under  public  international  law,  but 
between  two  States  which  are  parts  of  a  still  existing,  albeit  not  yet  recognized  and  there¬ 
fore  incapable,  comprehensive  State  of  Germany  as  a  whole  with  a  single  people’,  so  that 
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the  Agreement  creates  relations  inter  se,  i.e.  between  two  parts  of  a  single  State,  and  as 
such  has  a  dual  character.  It  is,  however,  also  the  content  of  the  Agreement  which  is 
peculiar.  Thus  the  preamble  discloses  and  preserves  a  fundamental  disagreement:  the 
High  Contracting  Sides’  (not  Parties)  confirm  that  their  arrangements  are  ‘without 
prejudice  to  the  different  views  of  the  Federal  Republic  of  Germany  and  the  German 
Democratic  Republic  on  questions  of  principle,  among  them  the  national  question’. 
This  must  be  read  together  with  another  oddity,  viz.  the  Federal  Republic’s  letter  handed 
to,  but  not  acknowledged  by,  the  German'Democratic  Republic,  according  to  which  the 
Federal  Republic  states  that  this  Agreement  is  not  inconsistent  with  the  political  aim 
of  the  Federal  Republic  of  Germany  to  bring  about  a  condition  of  peace  in  Europe  in 
which  the  German  people  recovers  its  unity  by  way  of  free  self-determination’,  such  a 
statement  and  policy  being  necessary  to  comply  with  a  basic  requirement  of  the  West 
German  Constitution. 

Professor  Ress,  whose  work  in  many  ways  is  the  counterpart  of  Dr.  Schiedermair’s 
book  on  the  status  of  Berlin  after  1971  which  was  reviewed  in  this  Year  Book,  48  (1976- 
7),  P-  44  F  discusses  these  and  many  other  questions  with  great  care  and  insight  and  with 
complete  objectivity.  But  if  one  disregards  the  constitutional  problem  in  the  Federal 
Republic  or  such  questions  as  the  relationship  between  the  two  countries  (is,  for  instance, 
a  judgment  given  in  one  country  a  ‘foreign’  one  in  the  other  ?),  the  international  repercus¬ 
sions  are  unlikely  to  be  frequent.  Questions  of  nationality  and  diplomatic  protection  may 
arise  or  in  a  limited  number  of  cases  the  right  to  claim  property  of  the  Reich  (see  pp.  307, 
308)  may  be  in  issue,  but  on  the  whole  the  reader  of  this  book  is  left  with  the  impression 
that  after  1973  the  practical  consequences  of  a  theoretically  remarkable  and  even  confused 
legal  position  will  be  few.  They  are  certainly  not  in  the  forefront  of  the  author’s  interest. 
Those  concerned  with  the  subject  will  find  in  this  work  a  very  learned  and  exhaustive 
discussion  supported  by  ample  references  and  characterized  by  a  scholarly  judgment 
which  in  most  cases  makes  good  sense. 

F.  A.  Mann 


Die  Behandlung  internationaler  Organakte  dnrch  staatliche  Gerichte.  By  Chris¬ 
toph  Schreuer.  Berlin:  Duncker  &  Humblot  Verlagsbuchhandlung,  1077. 
381  pp.  DM.  88. 

Dr.  Schreuer,  well  known  to  the  readers  of  this  Year  Book  from  a  number  of  valuable 
contributions  that  have  appeared  in  it  or  in  other  English  publications,  has  written  a  book 
on  an  important  subject,  but  of  a  difficult  nature,  for  the  message  it  conveys,  the  conclu¬ 
sions  it  presents  and  the  guidance  it  attempts  to  give  are  far  from  clear.  There  may  be 
some  who  will  find  the  explanation  in  the  author’s  admission  (p.  18)  that  his  work  is 
largely  influenced  by  the  methodological  teachings  of  Messrs.  Lasswell  and  McDougal 
and  ‘the  Yale  Law  School’ — teachings  which  for  a  number  of  years  have  left  many, 
perhaps  most,  British  international  lawyers  in  a  state  of  bewilderment.  Dr.  Schreuer’s 
book  is  liable  to  intensify  it. 

His  subject  is  the  treatment  by  municipal  courts  of  the  acts  of  international  organs. 
In  discussing  it  he  ranges  over  an  unusually  wide  field  and  discusses  or  refers  to  an 
immense  material;  as  the  publishers  tell  us,  more  than  400  decisions  from  more  than 
forty  countries,  apart  from  a  very  large  literature,  have  been  used. 

The  ground  he  covers  is  indicated,  on  the  one  hand,  by  the  relatively  unproblematical 
acts  of  the  European  Economic  Community  and,  on  the  other  hand,  by  the  almost 
preposterous  so-called  Decree  for  the  Protection  of  the  Natural  Resources  of  Namibia 
promulgated  by  the  ‘United  Nations  Council  for  Namibia’  on  27  September  1974  and 
approved  by  the  General  Assembly  of  the  United  Nations  on  13  December  1974  (for 
the  text  see  International  and  Comparative  Law  Quarterly,  26  (1977),  p.  86),  or  by  such 
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matters  as  the  interpretations  under  Article  XVIII  (a)  of  the  Articles  of  Agreement  of 
the  International  Monetary  Fund  or  questions  of  immunity.  The  discussion,  however, 
is  abstract  and  arid  and  its  results  are  far  from  clear — a  great  surprise  in  the  case  of  so 
learned  and  intelligent  a  publicist  as  Dr.  Schreuer  has  proved  himself  to  be.  This  reviewer 
at  any  rate  has  found  it  impossible  to  define  in  simple  terms  the  practical  solutions  or  at 
least  hints  which  the  author  attempts  to  give.  It  is  a  pity  that  so  impressive  an  effort  has 
not  led  to  more  tangible  achievements. 

F.  A.  Mann 


International  Law  as  applied  by  International  Courts  and  Tribunals.  Volume  III: 
International  Constitutional  Law.  By  Georg  Schwarzenberger.  London: 
Stevens  &  Sons  Ltd.,  1976.  lii+680  pp.  £26. 

Twenty-one  years  after  the  appearance  of  the  latest  edition  of  the  first  volume  of 
Professor  Schwarzenberger’s  magnum  opus,  and  eight  years  after  the  publication  of  the 
second,  comes  the  long  awaited  tome  on  International  Constitutional  Law.  The  title  is 
cryptic  and,  perhaps,  misleading.  The  reader  who  expects  something  with  the  coverage 
ratione  personae  of  a  book  like  Bowett’s  The  Law  of  International  Institutions  will  be  sur¬ 
prised  to  find  that  the  only  organizations  dealt  with  are  the  United  Nations,  the  League 
of  Nations  (for  background  and  comparative  purposes),  and — in  part  only — the  I.L.O., 
U.N.E.S.C.O.,  I.C.A.O.  and  I.M.C.O.  On  the  other  hand,  even  those  to  whom  the  title 
suggests  merely  the  U.N.  will  perhaps  be  surprised  to  find  that  the  book  is  less  a  compre¬ 
hensive  exposition  of  the  constitutional  provisions  and  practice  of  that  Organization  (in 
the  manner  of  Kelsen  or  Goodrich,  Hambro  and  Simons)  than  a  critical  analysis  of  the 
relevant  case-law  of  the  World  Court.  (The  reasons  for  this  unconventional  approach  are 
grounded  in  the  learned  author’s  well-known  ‘inductive  approach’  to  international  law, 
about  which  more  anon.)  Finally,  those  unfamiliar  with  the  writer’s  scepticism  as  to  the 
level  of  development  attained  by  present-day  international  law  may  imagine  from  the 
title  that  he  thinks  that  the  Charter  represents  some  form  of  global  constitutional  order; 
but  if  they  read  Chapter  10  they  will  find  that  the  regime  of  the  U.N.  is  considered  to 
be  at  best  the  ‘quasi-constitutional  law’  of  a  ‘quasi-order’. 

The  strengths  of  the  book — and  they  are  great  indeed — are  those  we  have  learned  to 
expect  from  the  author.  His  knowledge  of  the  precedents  and  of  the  literature  is  profound 
(though  his  citations  from  the  latter  are  sparse).  His  analysis  of  the  issues  is  meticulous 
and  honest.  He  is  impatient  of  loose  thinking  even  if  it  emanates  from  the  Bench  and 
treats  those  he  believes  to  be  guilty  of  it  with  polite  but — for  those  who  can  read  between 
the  lines — scathing  irony.  He  may  be  controversial,  but  never  dull.  There  is  a  useful 
bibliography  (by  Professor  E.  D.  Brown)  and  the  book  is  well  produced,  with  few  misprints. 

Some  of  the  small  but,  to  this  reviewer,  irritating  defects  of  the  book  will  similarly  be 
familiar  to  readers  of  earlier  volumes.  There  is  a  great  deal  of  superfluous  cross-reference 
to  other  parts  of  the  book  or  to  the  author’s  earlier  works.  Footnotes  contain  citations  of 
cases  without  their  name  being  supplied  either  in  the  note  or  in  the  main  body  of  text, 
necessitating  frequent  consultation  of  a  table.  The  omission  of  an  appendix  setting  out  the 
U.N.  Charter  may  be  excusable,  but  less  so  the  omission  of  the  League  Covenant,  which 
is  not  included  in  many  of  the  more  popular  collections  of  materials  for  students.  There 
is  sometimes  a  tendency  to  assail  straw  men.  A  penchant  for  minute  classification  and 
subdivision  (there  are,  for  example,  fifty-four  chapters)  tends  to  result  in  fragmentary 
treatment  of  issues  and  cases;  the  reader  will  find  over  fifty  separate  references  to  the 
Namibia  case,  but  nowhere  a  coherent  summary  of  what  the  case  was  about  or  what  the 
Court  and  its  individual  members  held.  This  fact,  together  with  its  sometimes  difficult 
style  and  its  price,  may  unfortunately  make  an  important  book  less  attractive  to  students 
than  it  deserves  to  be. 
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Even  accepting  the  author’s  fundamental  premisses,  there  are  statements  with  which 
it  is  possible  to  quibble.  For  example,  at  p.  261  he  correctly  states  that  Rule  139  of  the 
General  Assembly’s  Rules  of  Procedure  provides  for  membership  to  become  effective  on 
the  date  on  which  the  decision  to  admit  the  applicant  is  made  by  that  organ ;  this  being 
so,  the  assertion  that  membership  dates  from  the  moment  of  communication  of  the 
decision  to  the  applicant  requires  justification,  especially  when  the  possible  explanations 
(revocability  etc.)  are  by  no  means  beyond  question.  Again,  while  denying  that  a  non- 
Member  like  Switzerland  is  bound  to  refrain  from  the  type  of  relations  with  South  Africa 
envisaged  in  the  Namibia  Advisory  Opinion,  he  states  (at  p.  122)  that  ‘a  non-member- 
State  which  itself  has  been  recognised  only  on  the  assumption  of  treating  the  law  of  the 
United  Nations  as  part  of  general  international  law  is  precluded  from  contesting  this 
law  on  the  ground  of  estoppel’.  This  may  in  principle  be  so,  but  it  is  perhaps  unfortunate 
that  no  example  was  given  of  a  non-Member  State  whose  recognition  was  in  fact  made 
conditional  on  its  acceptance  of  such  a  status  for  the  Charter,  the  more  so  since  the 
passage  may  be  misinterpreted  so  as  to  put  the  onus  of  proof  in  what  Professor  Schwarzen- 
berger  would  presumably  consider  the  wrong  place. 

These  are  relatively  minor  blemishes.  More  serious  is  the  uneven  coverage  of  the 
material,  which  flows  directly  from  the  author’s  decision  to  base  his  exposition  on  the 
pronouncements  of  the  World  Court  and  other  international  tribunals,  especially 
administrative  ones.  The  incidence  of  adjudication  and  arbitration  in  the  field  of  inter¬ 
national  organization  tends  to  be  sporadic  and  random,  and  the  amount  of  case-law  is 
not  necessarily  a  reflection  of  the  importance  of  the  subject-matter.  Thus  we  find  well 
over  a  hundred  pages  devoted  to  international  civil  service  law  because  there  are  a  lot  of 
decisions  on  it,  but  nothing  on,  for  instance,  succession  to  membership,  the  attempt  to 
supplement  or  circumvent  the  provisions  of  the  Charter  on  suspension  and  withdrawal 
by  refusing  to  accept  a  delegation’s  credentials,  or  the  extent  of  the  General  Assembly 
discretion  under  Article  18  (2)  and  (3).  Similarly,  the  criterion  by  which  the  I.L.O., 
U.N.E.S.C.O.,  I.C.A.O.  and  I.M.C.O.  were  selected  and  the  other  Specialized  Agencies 
left  out  was  not  their  pre-eminence  or  special  features,  but  rather  the  fact  that  aspects  of 
their  constitutions  had  been  discussed  in  the  World  Court.  Furthermore,  there  is  sur¬ 
prisingly  little  on  the  practice  of  the  organizations  examined ;  even  if  it  be  accepted  that 
what  organs  do  does  not  necessarily  make  law,  there  are  numerous  circumstances  in 
which,  even  in  Professor  Schwarzenberger’s  view,  it  can  be  legally  relevant ,  and  even 
(or  perhaps  especially)  when  the  practice  is  entirely  without  legal  foundation  it  would  be 
a  very  blinkered  lawyer  who  would  not  be  glad  to  know  of  its  existence. 

To  enter  into  a  general  discussion  of  the  validity  of  the  ‘inductive  approach’  would  not 
be  appropriate  within  the  confines  of  the  present  review,  but  two  further  comments 
of  particular  relevance  to  the  volume  under  consideration  may  be  ventured.  First,  one 
of  the  justifications  proffered  in  the  introduction  to  Volume  1  for  concentrating  on  case- 
law  was  the  relative  sparsity  of  documentation  on  State  practice ;  this  can  hardly  be  thought 
to  apply  to  the  practice  of  the  organs  and  members  of  international  organizations. 
Secondly,  it  is  not  as  though  the  learned  author  contents  himself  with  unquestioningly 
reporting  the  decisions  of  the  courts;  having  whetted  our  appetite  with  his  critical 
evaluation  of  judicial  pronouncements,  it  is  disappointing  when  he  does  not  apply  the 
same  faculties  more  generally  to  the  practice  of  the  organizations  in  question. 

Your  reviewer  is  unhappily  conscious  of  the  fact  that  he  has  devoted  far  more  space  to 
criticizing  this  book  than  to  praising  it,  and  would  not  like  to  close  without  trying  to 
restore  a  proper  perspective.  The  book’s  painstaking  classification  of  the  dicta  will  be  as 
useful  to  all  serious  international  lawyers  as  Hambro  and  Rovine,  and  its  criticisms  of 
them  as  important  as  those  of  Verzijl’s  Jurisprudence  of  the  World  Court.  If  there  are 
defects,  as  with  Kelsen’s  Law  of  the  United  Nations,  they  are  the  fissures  on  the  flanks  of 
a  mountain.  Indeed,  your  reviewer  knows  of  no  higher  praise  than  to  say  that  the  present 
book  richly  deserves  its  place  on  the  shelf  alongside  that  other  flawed,  but  major  work. 

Maurice  Mendelson 
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European  Community  Law  and  Institutions  in  Perspective:  Text,  Cases  and 
Readings.  By  Eric  Stein,  Peter  Hay  and  Michel  Waelbroeck.  Indianapolis, 
New  York:  The  Bobbs-Merrill  Company,  Inc.,  1976.  1132  pp. 

Documents  for  European  Community  Law  and  Institutions  in  Perspective.  Supple¬ 
ment  to  above.  525  pp. 

European  Community  Law  and  Institutions  in  Perspective  is  a  source-book,  intended 
primarily  for  use  as  an  aid  to  teaching  by  the  Socratic  method.  Its  scope  is  comprehensive, 
covering  institutions,  law-making,  the  judicial  process,  the  substantive  law  of  the  E.E.C., 
external  relations  and  common  policies.  It  is  supplemented  by  Documents  for  European 
Community  Law  and  Institutions  in  Perspective,  which  sets  out  at  length  texts  such  as  the 
Community  Treaties  and  related  instruments,  selected  secondary  legislation,  certain 
conventions  between  the  E.E.C.  and  third  countries  and  the  G.A.T.T. 

The  editors  adopt  the  now  familiar  contextual  approach,  and  include  elementary 
materials  on  political  science,  economics  and  history.  They  present  the  law  and  institu¬ 
tions  of  the  Communities  against  the  background  of  worldwide  institutions,  such  as  the 
G.A.T.T.,  and  they  include  selected  American  materials,  by  way  of  comparison.  As 
the  editors  justifiably  point  out  in  the  preface,  ‘The  American  experience  ...  in  building 
a  federal-type  legal  framework  for  a  single  market  of  continental  proportions  is  obviously 
relevant  to  the  European  effort,  and  the  differences  and  similarities  in  techniques  are 
instructive  for  European  as  well  as  American  lawyers’.  The  approach  of  the  editors  may 
be  illustrated  with  their  treatment  of  agriculture.  The  section  opens  with  extracts 
explaining  why  agriculture  justifies  a  special  regime  under  the  E.E.C.  Treaty,  and  giving 
a  brief  account  of  European  agriculture  prior  to  the  establishment  of  the  E.E.C.  The 
provisions  of  Articles  38  to  47  of  the  E.E.C.  Treaty  are  then  summarized  (they  of  course 
appear  in  full  in  the  accompanying  volume,  Documents).  Brief  sketches  of  the  major 
marketing  organizations  follow,  along  with  selected  provisions  of  Regulation  2727/75, 
establishing  the  common  organization  of  the  cereals  market.  Extracts  from  U.S.  Senate 
documents  explaining  the  operation  of  the  market  organizations,  and  its  impact  on  the 
United  States,  are  included.  There  are  notes  on  the  case-law  of  the  Court  of  Justice 
dealing  with  the  common  organizations  of  the  market,  extracts  from  a  G.A.T.T.  study 
on  the  Common  Agricultural  Policy  and  materials  explaining  monetary  compensatory 
amounts,  including  the  text  of  the  Court’s  judgment  in  Case  10/73,  Rezve-Zentral  AG  v. 
Hauptzollamt  Kehl,  [1973]  E.C.R.  1175,  upholding  their  legality.  The  section  concludes 
with  explanatory  texts  on  U.S.  agricultural  policy,  and  its  consistency  with  the  G.A.T.T., 
and  a  note  on  economic  integration  in  Latin  America.  This  selection  accurately  conveys 
the  flavour  of  the  work  as  a  whole. 

The  scheme  and  arrangement  of  Stein,  Hay  and  Waelbroeck  is  excellent,  and  it  is 
an  outstanding  example  of  its  type,  i.e.  the  American  legal  case-book.  It  is  unlikely  to 
be  used  as  a  teaching  aid  in  British  universities,  where  the  case-method  is  seldom 
encountered,  and  in  any  event,  the  emphasis  of  the  book  is  distinctly  American.  On  the 
other  hand,  the  obvious  parallels  between  the  creation  of  a  single  market  in  the  E.E.C., 
and  the  creation  of  a  single  market  in  a  federal  constitutional  system,  have  to  date  received 
little  attention  in  the  United  Kingdom.  To  remedy  this  deficiency  alone,  Stein,  Hay  and 
Waelbroeck  deserves  careful  reading. 


Derrick  Wyatt 


REVIEWS  OF  BOOKS  255 

Conflict  through  Consensus :  United  Nations  Approaches  to  Aggression.  By  Julius 
Stone.  Baltimore  and  London:  Johns  Hopkins  University  Press,  1977.  x-l-234 
pp.  £10-25. 

Professor  Stone  has  been  sceptical  for  many  years  about  attempts  to  define  aggression ; 
such  attempts  are  futile,  he  argues,  because  of  the  wide  variety  of  possible  factual 
situations,  the  many  different  ways  in  which  wars  can  be  fought,  the  constant  evolution 
of  military  technology  and  the  conflicting  interests  of  States.  The  General  Assembly’s 
adoption  by  consensus  of  a  resolution  defining  aggression  in  1974  has  done  nothing  to 
remove  his  scepticism.  In  the  present  book  he  carries  out  a  very  detailed  analysis  of  the 
resolution  and  of  its  travaux  pre'par atones,  and  shows  that  it  merely  papers  over  disagree¬ 
ments  between  States  about  a  whole  range  of  legal  issues.  For  instance,  when  Article  7 
of  the  Consensus  Definition  speaks  of  the  ‘right  to  struggle’  for  self-determination  and 
to  ‘receive  support’,  does  it  contemplate  armed  struggle  and  armed  support,  as  the  Afro- 
Asian  States  argued,  or  merely  political  struggle  and  political  support,  as  the  Western 
States  contended  ?  On  such  issues  the  debates  on  the  Consensus  Definition  did  nothing 
to  reduce  the  gap  between  States ;  they  merely  produced  an  ambiguous  compromise. 

Professor  Stone  believes  that  the  Consensus  Definition  is  not  merely  useless,  but 
positively  dangerous.  In  his  words: 

Intransigent  and  irresponsible  majorities  in  the  General  Assembly  can  now,  by  placing  spurious 
self-serving  interpretations  on  the  ambiguities  and  silences  of  the  Consensus  Definition,  use  it  as 
a  political  weapon  against  whichever  are  the  target  States  for  the  time  being  (p.  174). 

His  conclusion  is  that  eventually  Western  States  may  be  provoked  into  leaving  the  U.N. 
This  may  seem  unduly  pessimistic,  but  a  portent  can  be  seen  in  the  Security  Council’s 
condemnation  of  South  Africa’s  support  for  U.N. I. T. A.  in  the  Angolan  civil  war  in 
1976  as  aggression,  and  in  its  failure  to  condemn  the  similar  support  given  by  Cuba  and 
Russia  to  the  other  side  in  that  war.  (Incidentally,  this  was  the  first  time  the  Security 
Council  had  ever  made  a  finding  of  aggression  (cf.  pp.  5,  7  and  215),  and  the  Security 
Council  did  not  mention  the  General  Assembly’s  definition  of  aggression.) 

Some  readers  may  feel  that  the  author  adopts  an  over-negative  approach  to  the  role  of 
General  Assembly  resolutions  in  developing  international  law.  The  fact  that  the  General 
Assembly’s  definition  of  aggression  is  not  binding  on  the  Security  Council  and  on  Mem¬ 
ber  States  does  not  mean  that  it  has  no  value  whatever  as  evidence  of  international  law, 
and  the  fact  that  it  disclaims  any  intention  of  overriding  the  Charter  does  not  prevent 
it  from  interpreting  the  Charter  {pace  Professor  Stone,  chapter  3  and  passim). 

The  author’s  reactions  to  Middle  Eastern  events  since  1967  also  lead  him  to  propound 
several  controversial  arguments.  He  maintains  that  Israel,  as  the  innocent  victim  of 
aggression,  is  entitled  to  annex  the  territory  occupied  in  1967 — a  view  which  leads  him 
to  place  a  very  strained  interpretation  on  Resolution  2625  on  Friendly  Relations  (p.  61) 
and  to  ignore  the  U.N.  resolutions  condemning  Israel’s  attempts  to  change  the  legal 
status  of  eastern  Jerusalem.  He  also  suggests  that  the  Arab  oil  boycott  of  the  West  in 
1973  might  have  constituted  economic  aggression,  entitling  the  West  to  use  armed  force 
in  self-defence.  However,  although  he  tends  to  the  view  that  economic  pressure  can 
sometimes  constitute  aggression,  he  admits  rather  grudgingly  that  the  Consensus  Defini¬ 
tion  probably  deals  only  with  armed  aggression. 

Professor  Stone’s  views  may  provoke  controversy  and  disagreement,  but  they  will 
also  provoke  admiration  for  the  skill  with  which  they  are  argued.  He  is  as  trenchant  and 
stimulating  as  ever. 


Michael  Akehurst 
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Die  Schiedsgerichtsbarkeit  als  Mittel  internationaler  Streitschlichtung  (Max  Planck 
Institut  fur  auslandisches  offentliches  Recht  und  Volkerrecht.  Beitrage  zum 
auslandischen  offentlichen  Recht  und  Volkerrecht,  volume  63).  By  Hans  von 
Mangoldt.  Berlin,  Heidelberg  and  New  \ork:  Springer- Verlag,  1974-  xii+ 
214  pp.  DM.  49.50. 

Readers  of  the  collective  volume  of  the  Max  Planck  Institute  for  Comparative  Public  Law 
and  International  Law  edited  by  Mosler  and  Bernhardt  on  Judicial  Settlement  of  Inter¬ 
national  Disputes,  1974,  have  already  seen  the  bulk  of  this  book  in  English  as  the  Report 
on  Conciliation  and  Arbitration  included  in  that  volume  at  pp.  417-552.  It  is  basically  a  sys¬ 
tematic  and  thorough  analysis  of  the  historical  development  of  arbitration  and  conciliation 
(pp.  24-81)  and  an  assessment  of  its  place  in  contemporary  international  dispute  settlement. 

Emerging  from  this  study  is  a  sense  of  the  ambiguity  of  the  terms  adjudication  , 
‘arbitration’  and  ‘mediation’  in  international  affairs.  These  concepts  overlap  and  from 
the  discussion  of  the  Report  at  the  Colloquium  on  the  judicial  settlement  of  disputes  at 
the  Max  Planck  Institute  in  July  1972  this  became  even  clearer,  some  participants  stress¬ 
ing  the  conciliatory  role  of  the  I.C.J.  and  others  the  legal  nature  of  the  binding  award 
and  norm-creating  function  of  arbitral  tribunals.  The  discussion  has  been  further 
confused  by  the  use  of  the  term  ‘arbitration’  in  some  treaties  to  cover  what  are  basically 
conciliation  procedures  (i.e.  where  the  sentence  rendered  is  not  binding  (pp.  I3— 23))- 

From  the  historical  analysis  it  is  clear  that  the  belief  that  the  signing  of  an  agreement 
requiring  arbitration  of  future  disputes  will  prevent,  or  at  least  diminish,  conflicts  in 
unforeseen  disputes  which  have  defied  resolution  by  diplomatic  means  is  not  altogether 
justified.  There  are  always  possibilities  for  a  party  to  sabotage  proceedings  and  the 
rejection  by  the  States  of  Scelle’s  proposals  (now  the  I.L.C.  Model  Rules  on  Arbitral 
Procedure)  removing  this  possibility  proves  quite  clearly  that  the  States  intend  to  keep 
that  facility. 

The  variety  of  methods,  the  shading  of  one  technique  into  another,  means  that  because 
of  their  composition  (which  visibly  affects  working  methods)  some  arbitral  tribunals 
incline  more  to  compromise  and  conciliation,  others  more  to  decisions  on  a  legal  basis. 
Foreign  offices  can  pick  up  some  useful  hints  on  how  best  to  constitute  an  arbitral 
tribunal,  depending  on  the  type  of  solution  wanted  (pp.  128-31). 

An  important  new  section  in  the  German  text  is  the  question  how  far  arbitral  practice 
assists  in  the  clarification  or  indeed  development  of  international  law  (pp.  141-72).  If 
this  function  is  controversial  in  a  court  such  as  the  International  Court  of  Justice,  how 
much  more  controversial  it  must  be  for  ad  hoc  tribunals  whose  purpose  has  clearly  been 
to  resolve  a  particular  dispute  between  two  States.  Related  to  this  is  the  problem,  how  far 
should  an  arbitral  reward  be  subject  to  revision  by  a  court?  Here,  von  Mangoldt  rightly 
points  out  the  importance  of  States’  trust  in  the  personnel  of  an  arbitration  tribunal, 
whom  they  have  usually  chosen  for  the  specific  dispute  and  who  have  their  confidence 
in  a  way  that  the  Bench  of  a  permanent  international  court  does  not  have  (p.  150). 
Equally  important  is  an  examination  of  the  use  of  arbitral  decisions  as  precedents  (pp. 
152-8)  showing  the  very  modest  regard  paid  to  them  as  a  source  of  law. 

One  conclusion  of  the  author  which  is  noteworthy  is  his  view  that  it  is  never  worth¬ 
while  to  force  a  disputant  State  into  arbitration  for  a  particular  dispute  against  its  will, 
even  if  it  is  bound  by  a  prior  general  arbitration  treaty,  for  it  will  probably  result  in  the 
sabotage  of  the  proceedings  or  refusal  to  execute.  The  recent  Icelandic  Fisheries  and 
Nuclear  Tests  cases  in  the  I.C.J.  provide  an  interesting  parallel:  for  the  first  illustrates 
both  these  results  and  the  second,  where  the  Court  sought  by  dubious  reasoning  to 
avoid  being  caught  in  the  same  trap,  has  certainly  led  to  a  devaluation  of  the  adjudicative 
process.  What  the  author  does  not  mention  is  that  a  State  may  still  feel  sufficient  political 
gain  from  showing  its  opponent  in  a  dispute  to  be  intransigent  and  defiant  of  processes  of 
peaceful  settlement — a  poor  satisfaction,  but  perhaps  the  only  one  available  in  a  given  case. 
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The  author  has  been  able  to  take  into  account  the  remarks  of  the  participants  at  the 
Colloquium  wherever  these  are  relevant.  He  has  not  found  it  necessary,  however,  to 
change  his  conclusions.  The  first  of  these  is  that  there  seems  little  future  for  general 
treaties  of  arbitration  (pp.  176,  188)  which  would  indeed  destroy  the  great  attraction  of 
arbitration — its  great  flexibility.  His  second  conclusion  is  that  the  continuing  uncertainty 
as  to  the  current  rules  of  international  law  induces  States  to  restrict  judicial  settlement 
of  disputes  to  cases  where  they  can  exercise  some  control  over  the  decision  by  restricting 
the  tribunal’s  jurisdiction  in  the  compromis,  by  accepting  the  procedure  only  in  relation 
to  certain  parties  and  by  appointing  at  least  some  members  of  the  tribunal  for  the  specific 
case  (pp.  180-3). 

In  the  concluding  section  the  author  has  considered  in  addition  the  place  of  inter-State 
arbitration  compared  with  adjudication  by  a  permanent  body,  e.g.  the  I.C.J.,  and  comes 
to  the  conclusion  that  it  offers  a  specially  useful  alternative  to  States  which  are  reluctant 
to  accept  the  latter. 

The  German  edition  has  a  useful  index  and  bibliography  not  included  in  the  Report. 
There  is  no  doubt  that  this  painstaking  and  exhaustive  work  gives  an  accurate  and  very 
useful  survey  of  the  development  and  current  status  of  arbitration  and  conciliation 
procedures.  Source  materials  on  arbitrations  are  not  always  easy  to  find.  No  future 
work  on  the  subject  should  begin  without  von  Mangoldt’s  ground-breaking  survey. 

Lyndel  V.  Prott 


Thesaurus  Acroasium  of  the  Institute  of  Public  International  Law  and  International 
Relations  of  Thessaloniki.  Volume  VII:  The  Law  of  the  Sea.  Thessaloniki: 
Institute  of  Public  International  Law  and  International  Relations,  1977.  591  pp. 

This  volume  consists  of  the  proceedings  in  September  1976  of  the  Institute  of  Public 
International  Law  and  International  Relations  of  Thessaloniki.  It  is  divided  into  two 
major  parts:  the  first  contains  eleven  articles  (seven  in  English,  four  in  French)  by  estab¬ 
lished  academic  writers  and  occupies  nearly  500  pages;  the  second  part,  of  100  pages, 
contains  a  dozen  shorter  papers  or  travaux  pratiques  written  by  student  participants  in 
the  proceedings. 

There  are  several  significant  articles  in  the  first  part.  For  ease  of  description  they  may 
be  classified  into  those  which  are  largely  based  on  the  current  work  of  the  United  Nations 
Conference  on  the  Law  of  the  Sea  and  those  which  are  not  so  confined.  In  the  former 
category,  and  therefore  likely  to  be  overtaken  by  events,  are  Ibler  on  the  settlement  of 
disputes  arising  out  of  a  new  convention,  Bennouna  on  the  seabed  beyond  national  juris¬ 
diction  and  a  very  comprehensive  study  by  Caflisch  on  land-locked  and  geographically 
disadvantaged  States.  Articles  in  the  latter  category  include  Pharand  on  straits,  Scerni 
on  the  exclusive  economic  zone,  Rubin  on  self-defence  at  sea  and  Soubeyrol  on  anti¬ 
pollution  conventions.  O’Connell’s  substantial  contribution  on  the  innocent  passage 
of  warships  has  been  marred  by  the  absence  of  references  and  by  inadequate  proof¬ 
reading.  Two  articles  which  are  particularly  interesting  are  a  contribution  by  Schwarzen- 
berger  on  inter-disciplinary  perspectives  on  the  maritime  world  order  and  Rangel’s 
detailed  analysis  of  the  jurisprudence  of  the  International  Court  of  Justice  in  respect  of 
the  law  of  the  sea. 

There  is  an  unacceptable  level  of  printer’s  errors  throughout  the  volume,  particularly 
in  the  student  papers. 

Geoffrey  Marston 
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DECISIONS  OF  BRITISH  COURTS  DURING  1978 
INVOLVING  QUESTIONS  OF  PUBLIC  AND 
PRIVATE  INTERNATIONAL  LAW 

A.  Public  International  Law* 

Recognition — executive  certificate — status  of  unrecognized  entity  in  English  courts— 
‘  Turkish  Federated  State  of  Cyprus' 

Case  No.  I.  Hesperides  Hotels  Ltd.  v.  Aegean  Turkish  Holidays  Ltd.  and  Muftizade, 
[1:978]  3  W.L.R.  378,  H.L. ;  reversing  in  part  [1978]  1  Q.B.  205 ;  [1978]  1  All  E.R.  277; 
[I977]  3  W.L.R.  656,  C.A.  At  least  since  the  nineteenth  century,  an  unrecognized 
State  or  government  has,  in  general,  been  accorded  no  status  in  English  courts:  even 
the  routine  (‘impersonal’)  acts  of  such  an  unrecognized  administration  have  been 
treated  as  nullities.1  There  has,  however,  been  much  criticism  of  the  rule  on  the  grounds 
of  arbitrariness  and  unreality,  and  its  application  to  ordinary  or  routine  governmental 
acts  was  criticized  in  the  Carl  Zeiss  case.2  The  present  case  involved  an  action  for  con¬ 
spiracy  to  trespass  on  the  plaintiffs’  hotels  in  Cyprus.  The  hotels,  under  Greek-Cypriot 
ownership  and  control,  had  been  taken  over  by  Turkish-Cypriots  after  the  Turkish 
invasion  of  Cyprus  in  1974.  The  defendants  were  an  English  travel  company  and  one 
Muftizade,  the  London  representative  of  the  ‘Turkish  Federated  State  of  Cyprus’,  who 
were  alleged  to  be  jointly  engaged  in  promoting  holidays  at  the  hotels.  The  travel 
company  consented  to  a  perpetual  injunction,  but  Muftizade  appealed  to  the  Court  of 
Appeal  from  May  J.’s  refusal  to  set  aside  the  writ  for  want  of  jurisdiction.  The  substan¬ 
tial  point  was  whether  English  courts  could  entertain  an  action  for  trespass  to  foreign 
land,  and  is  discussed  elsewhere  in  this  Year  Book.2  However,  there  was  also  some 
discussion  of  the  question  whether  the  alleged  trespass  was  wrongful  by  the  lex  loci 
delicti  so  as  to  be  actionable  in  England.  The  relevance  of  this  point,  for  present 
purposes,  lay  in  the  claim  that  the  law  of  the  Turkish-Cypriot  administration  was  the 
lex  loci  delicti ,  despite  a  Foreign  and  Commonwealth  Office  certificate  stating  that  the 
United  Kingdom  did  not  recognize  the  Turkish  Federated  State  of  Cyprus  ‘as  being 
the  government  of  an  independent  de  facto  sovereign  state’. 

Despite  the  certificate,  the  Court  of  Appeal,  de  bene  esse,  admitted  a  substantial 
amount  of  fresh  evidence  of  the  situation  in  Cyprus,  although  only  Lord  Denning  M.R. 
decided  the  case  on  this  ground.  He  said: 

Mr.  Kemp  submitted  that,  seeing  that  the  ‘Turkish  Federated  State  of  Cyprus’ was  not 
recognised  de  jure  or  de  facto  by  Her  Majesty’s  Government,  it  followed  that  the  courts 
of  this  country  could  not  recognise  or  give  effect  to  any  of  the  acts  or  laws  of  this  so- 
called  state  .  .  .  These  courts  could  not  .  .  .  even  receive  evidence  of  the  acts  and  laws 
made  by  this  so-called  state. 

That  doctrine  is  said  to  be  based  on  the  need  for  the  executive  and  the  courts  to  speak 
with  one  voice.  If  the  executive  do  not  recognise  the  usurping  government,  nor  should 
the  courts.  .  .  .  But  there  are  those  who  do  not  subscribe  to  that  view.  They  say  that  there 

*  ©  Dr.  James  Crawford,  1979. 

1  This  is  a  summary  statement  only.  For  a  fuller  treatment,  see  O’Connell,  International  Law 
2nd  edn.,  1970),  vol.  1,  pp.  167-72. 

2  [1:967]  1  A.C.  853  at  p.  954  per  Lord  Wilberforce. 

3  Infra,  pp.  286-91. 
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is  no  need  for  the  executive  and  the  judiciary  to  speak  in  unison.  The  executive  is  con¬ 
cerned  with  the  external  consequences  of  recognition,  vis-a-vis  other  states.  The  courts 
are  concerned  with  the  internal  consequences  of  it,  vis-a-vis  private  individuals.  So  far 
as  the  courts  are  concerned,  there  are  many  who  hold  that  the  courts  are  entitled  to  look 
at  the  state  of  affairs  actually  existing  in  a  territory,  to  see  what  is  the  law  which  is  in  fact 
effective  and  enforced  in  that  territory,  and  to  give  such  effect  to  it — in  its  impact  on 
individuals — as  justice  and  common  sense  require:  provided  always  that  there  are  no 
considerations  of  public  policy  against  it. 

If  it  were  necessary  to  make  a  choice  between  these  conflicting  doctrines,  I  would  un¬ 
hesitatingly  hold  that  the  courts  of  this  country  can  recognise  the  laws  or  acts  of  a  body 
which  is  in  effective  control  of  a  territory  even  though  it  has  not  been  recognised  by 
Her  Majesty’s  Government  de  jure  or  de  facto:  at  any  rate,  in  regard  to  the  laws  which 
regulate  the  day  to  day  affairs  of  the  people,  such  as  their  marriages,  their  divorces,  their 
leases,  their  occupations,  and  so  forth:  and  furthermore  that  the  courts  can  receive  evi¬ 
dence  of  the  state  of  affairs  so  as  to  see  whether  the  body  is  in  effective  control  or  not.1 

And,  after  consideration  of  the  facts,  it  seems  that  his  Lordship  did  make  the  choice: 

Although  this  case  has  involved  much  discussion  on  many  points,  I  think  it  could  be 
disposed  of  on  a  broad  ground  of  public  policy.  Underlying  this  case  is  a  divergence  of 
view  between  two  autonomous  administrations  in  Cyprus.  The  northern  administration 
sets  itself  up  as  an  administration  entitled  to  pass  laws  requisitioning  this  property.  The 
southern  administration  denies  the  claim  and  says  that  the  requisitioning  was  unlawful. 
It  is  not  the  province  of  these  courts  to  resolve  such  a  dispute.  It  is  a  dispute  which  should 
be  settled  by  negotiation  between  the  two  administrations,  aided,  we  hope,  by  intermed¬ 
iaries  of  good  will.  It  is  indeed,  we  hope,  being  settled  at  this  very  moment  by  negotia¬ 
tions  in  Vienna.  If  a  settlement  is  reached  it  should  deal  with  all  questions  relating  to  the 
taking  of  property,  compensation  and  so  forth.  But,  whether  it  is  settled  or  not,  it  is  not 
for  these  courts  to  decide  between  these  conflicting  views.  The  dispute,  in  my  view,  is 
not  justiciable  here.  The  action  should  be  struck  out  as  not  sustainable.  I  would  allow 
the  appeal  accordingly.2 

Both  Roskill  L.J.3  and  Scarman  L.J.,4  while  deciding  the  case  on  the  trespass  to  foreign 
land  point,  indicated  some  sympathy  with  Lord  Denning’s  views. 

On  the  owners’  appeal,  the  question  was  fully  argued,  but  none  of  their  Lordships 
expressed  any  view  on  it.5  However,  since  the  action  was  reinstated  to  the  extent  that 
it  related  to  trespass  to  chattels  (the  contents  of  the  hotels),  the  question  may  well 
arise  at  a  later  stage. 

Although  some  relaxation  in  the  rule  relating  to  the  status  of  the  acts  of  unrecognized 
governments  seems  likely,  and  is  to  be  welcomed,  it  remains  to  be  seen  to  what  extent 
the  courts  will  draw  on  international  law  rules  of  the  validity  of  the  acts  of  de  facto 
governments  and  the  like.  The  best-known  such  rule  is  that  according  validity  to  the 
non-personal  or  routine  acts  of  local  de  facto  governments.  However,  a  more  rigorous 
regime  of  non-recognition  seems  to  be  applied  where  the  entity  in  question  is  in  some 
way  classified  as  illegal  as  a  matter  of  international  law.6  Such  a  distinction  might  be 

1  [1978]  1  Q.B.  at  pp.  217-18.  2  At  p.  222. 

3  At  pp.  227-8  (‘at  some  future  date  difficult  questions  may  well  arise  as  to  the  extent  to  which, 

notwithstanding  the  absence  of  recognition,  the  English  courts  will  or  may  recognise  and  give 
effect  to  the  laws  or  acts  of  a  body  which  is  in  effective  control  of  a  particular  area  or  place’). 

4  At  p.  230  (‘may  well  prove  to  be  well  founded’). 

5  L978]  3  W.L.R.  at  p.  386  per  Lord  Wilberforce;  at  p.  388  per  Viscount  Dilhorne;  at  p.  393 
per  Lord  Fraser  of  Tullybelton. 

6  Cf.  the  Namibia  opinion,  I.C.jf.  Reports,  1971,  p.  6;  discussed  by  this  writer,  The  Creation 
of  States  in  International  Law  (1979),  pp.  124-8. 
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incorporated  into  a  new  English  rule,  or  it  might  be  relevant  in  assessing  the  ‘public 
policy’  ramifications  of  any  decision  to  treat  an  unrecognized  entity’s  acts  as  valid.  But, 
so  far  at  least,  there  has  been  little  or  no  sensitivity  to  these  possibilities:  indeed,  the 
present  case  involved  just  such  an  ‘illegal  entity’.1  There  may  be  a  danger  that  the 
English  courts,  in  reaction  to  a  too-sweeping  doctrine  of  nullity,  will  adopt  a  too- 
sweeping  rule  of  recognition  of  de  facto  administrations,  which  might  in  turn  require 
statutory  modification  in  order  for  the  .United  Kingdom  to  comply  with  international 
obligations  of  non-recognition. 

Territorial  sea — summary  jurisdiction  over  foreign  ships — Geneva  Convention  on  the 
Territorial  Sea,  Article  ig 

Case  No.  2.  Pianka  v.  R.,  [1977]  3  W.L.R.  859,  P.C.,  on  appeal  from  R.  v.  Pianka 
and  Hilton,  (1975)  13  Jam.  L.R.  195,  Jamaica  C.A.  It  is,  perhaps,  appropriate  that  the 
centenary  of  R.  v.  Keyn  ( The  Franconia)2 *  should  be  marked  by  another  difficult  and 
divided  decision  on  the  jurisdiction  of  common  law  courts  over  acts  done  by  foreigners 
within  the  territorial  sea.  Appropriate  or  not,  Pianka  v.  R.  is  such  a  case.  The  chief 
question  was  whether  the  jurisdiction  of  a  Jamaican  resident  magistrate  extended  to 
the  possession  of  ganja  (a  preparation  of  cannabis)  by  foreigners  on  a  foreign  ship 
within  the  territorial  sea.  The  relevant  offence  was  a  special  statutory  offence  triable 
summarily,  and  thus  not  within  the  class  of  indictable  offences  committed  in  the  ter¬ 
ritorial  sea  with  respect  to  which  the  jurisdiction  of  Jamaican  courts  had  been  expressly 
extended  by  the  Territorial  Sea  Act  1971. 3  However,  a  narrow  majority  of  the  Privy 
Council  (Lords  Wilberforce,  Morris,  and  Fraser;  Lords  Simon  and  Russell  dissenting) 
held  that  the  resident  magistrate’s  jurisdiction  had  been  extended  by  an  1891  amend¬ 
ment  to  the  Resident  Magistrates  Law  1887,  which  deemed  the  parish  (the  unit  of 
magisterial  jurisdiction)  to  extend  seawards  three  miles  from  the  coastline  or  internal 
waters.4 

As  can  be  inferred  from  this  recital,  this  part  of  the  case  had  only  rather  marginal 
relevance  to  international  law.  However,  the  Board  went  to  some  pains  to  demonstrate 
that  the  extension  of  jurisdiction  (plenary  apart  from  the  right  of  innocent  passage) 
over  the  territorial  sea  was  permitted  by  international  law,  not  merely  in  1977  but  also 
in  1876.5  The  minority  did  not  disagree  on  this  point,6  but  like  the  majority  in  R.  v. 
Keyn  thought  it  of  little  relevance,  since  the  question  was  not  whether  Parliament  could, 
consistently  with  international  law,  extend  summary  jurisdiction  over  the  territorial  sea, 
but  whether  it  had  done  so.  For  the  Board,  on  the  other  hand,  the  international  law 
position  seems  to  have  been  treated  as  relevant  to  the  construction  of  the  1891  amend¬ 
ment,  if  only,  perhaps,  because  it  displaced  common  law  presumptions  of  restrictive 

1  See  also  In  re  James  (An  Insolvent)  ( Attorney-General  Intervening),  [1977]  1  Ch.  41  (High 
Court  of  Rhodesia  not  a  ‘British  Court’  within  s.122  of  the  Bankruptcy  Act  1914);  see  especially 
at  pp.  60-3  per  Lord  Denning  M.R.  (dissenting);  at  p.  70 per  Scarman  L.J. 

2  (1876)  2  Ex.  D.  63. 

2  The  1971  Act  replaced  the  Territorial  Waters  Jurisdiction  Act  1878  (U.K.)  which  had 
applied  to  Jamaica  and  which  also  referred  only  to  indictable  offences. 

4  S.  4  (4)  (b)  of  the  1971  Act  preserved  existing  criminal  jurisdiction,  subject  to  the  extension 
of  the  territorial  sea  from  3  to  12  miles  (s.  3  (2),  (3)  and  (5)). 

s  [1977]  3  W.L.R.  at  pp.  864-7.  Most  interesting  was  the  reference  (at  p.  866)  to  a  statement 
by  the  Attorney-General  in  the  blouse  of  Commons  in  1877-  This  was  adduced  as  indicative 
of  the  opinion  of  the  executive  on  the  position  in  international  law’ ;  but  cf.  the  reservations  of 
the  minority  at  p.  878. 

6  At  p.  873. 
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jurisdiction  and  the  like  (upon  which  the  minority  in  fact  relied1).  Although  the 
reasoning  in  this  part  of  the  Board’s  advice  is  obscure,  their  approach  certainly  under¬ 
cuts  the  majority  decision  in  Keyn’s  case.2 

A  separate  issue  was  whether  the  exercise  of  jurisdiction  here  contravened  Article  19 
of  the  Geneva  Convention  on  the  Territorial  Sea  and  the  Contiguous  Zone,3  which  had 
been  given  the  force  of  law  by  section  4  (5)  of  the  1971  Act.  The  Jamaican  Court  of 
Appeal  held  that  jurisdiction  was  properly  exercised  under  both  paragraphs  (a)  and  (b) 
of  Article  19  (1),  since  the  consequences  of  the  crime  extended  to  the  coastal  State  and 
also  disturbed  the  good  order  of  the  territorial  sea.4  So  far  as  Article  19  (1)  (b)  is  con¬ 
cerned  this  seems  clearly  correct ;  but  what  the  ‘consequences’  were  which  extended  to 
Jamaica  was  not  specified.  The  Board  dealt  briefly  with  the  point: 

Whether  or  not  the  provisions  of  paragraphs  (a)  and  (b)  of  article  19  (1)  apply  to  this 
case  depends  to  a  large  extent  upon  the  detailed  facts  as  to  the  nature  of  the  ‘passage’ 
and  the  nature  of  the  crime.  These  were  carefully  examined  by  the  Court  of  Appeal  in 
their  judgment,  and  the  conclusion  was  reached  that  each  of  these  paragraphs  applied  to 
the  case.  Their  Lordships  are  of  opinion  that  these  provisions  should  receive  a  liberal 
construction  and  they  agree  with  the  Court  of  Appeal’s  appreciation  of  the  facts.  They 
are  also  of  opinion  that  paragraph  (d)  applies  by  virtue  of  the  1961  Convention  on  Nar¬ 
cotics  to  which  Jamaica  became  a  party  in  1964.  Cannabis  (to  which  ganja  is  equated  by 
the  Dangerous  Drugs  Act,  section  2)  is  one  of  the  drugs  to  which  (by  Schedule  IV)  the 
Convention  applies.  The  defence  under  section  4(5)  of  the  Act  of  1971  therefore  fails.5 

Reliance  on  the  specific  provision  in  Article  19  (1)  (d)  was  clearly  preferable  to  the 
rather  general  terms  of  Article  19  (1)  (a).  However,  the  real  point  was  surely  that  the 
provisions  of  Article  19  (1)  simply  do  not  apply  to  passage  ‘through  the  territorial  sea 
after  leaving  internal  waters’,6  which  was  the  case  here. 


Sovereign  immunity — action  in  rem — act  iure  imperii  leading  to  breach  of  commercial 
contract — immunity  granted.  Municipal  laic — relation  to  international  convention 

Case  No.  3. 1  Congreso  del  Partido,  [1978]  1  Q.B.  500;  [1978]  1  All  E.R.  1169;  [1977] 
1  Lloyd’s  Rep.  536;  [1977]  3  W.L.R.  778,  Robert  Goff  J.  In  recent  years  British  courts 
have  increasingly  favoured  the  iure  gestionis  fur  e  imperii  distinction  as  the  basis  for  a 
new  law  of  sovereign  immunity.  The  high-water  mark  of  this  tendency  was  the  Court 
of  Appeal’s  decision  in  Trendtex7  which,  perhaps  unfortunately,  was  settled  before  the 
House  of  Lords  appeal  came  on  for  hearing.  No  sooner  was  the  distinction  established 
than  difficulties,  indeed  perhaps  the  cardinal  difficulty,  emerged.  Although  the  position 
in  the  United  Kingdom  is  now  laid  down  by  statute,8  the  problem  that  emerged  here 
is  a  real  one,  not  only  for  other  Commonwealth  countries  where  sovereign  immunity 
remains  uncodified,  but  also  under  the  1978  Act  which,  as  will  be  seen,  is  not  entirely 
explicit  on  this  issue. 

1  At  pp.  876-8. 

2  Cf.  the  Board’s  reference  to  Rolet  v.  R.,  (1866)  L.R.  1  P.C.  198,  ‘itself  a  case  of  a  foreign  ship’ 
(at  p.  868). 

3  Cmnd.  2511  (1958);  United  Nations  Treaty  Series,  vol.  516,  p.  205. 

1  (i97S)  13  J.L.R.  at  pp.  203-4.  5  At  p.  871. 

5  Art.  19  (2)  and  cf.  (5). 

7  Trendtex  Trading  Corporation  v.  Central  Bank  of  Nigeria,  [1977]  Q.B.  529;  noted  in  this  Year 

Book,  48  (1976-7),  pp.  353-62. 

8  State  Immunity  Act  (1978  c.  33).  The  Act  implements  the  European  Convention  on  State 
Immunity  of  1972  ( International  Legal  Materials,  11  (1972),  p.  470),  to  which  reference  is  made 
in  the  preamble  only. 
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In  February  1973  a  Cuban  State  enterprise  (‘Cubazucar’)  entered  into  a  contract  for 
the  export  of  sugar  with  a  Chilean  company.  At  the  time  of  the  overthrow  of  President 
Allende,  in  September  1973,  two  vessels  were  carrying  sugar  to  Chile  under  the  con¬ 
tract.  The  first,  the  Playa  Larga,  was  discharging  her  cargo  at  Valparaiso.  The  Playa 
Larga  was  owned  by  the  Cuban  government  and  operated  under  a  demise  charter  by 
Empresa  de  Navigation  Mambisa,  another  Cuban  State  enterprise  engaged  in  foreign 
shipping.  The  second  vessel,  the  Marble  Islands,  which  was  en  route  to  Chile  with  a 
load  of  sugar,  was  at  the  time  owned  by  a  Liechtenstein  corporation,  and  was  also  under 
demise  charter  to  Mambisa.  The  sugar  contract  was  stated  to  be  governed  by  English 
law  and  had  an  English  arbitration  clause;  both  the  charters  and  the  bills  of  lading 
(though  in  English)  were,  at  least  by  English  rules,  governed  by  Cuban  law. 

The  day  after  the  overthrow  of  President  Allende,  the  Cuban  ambassador  and  his 
staff  left  Chile,  and  diplomatic  relations  between  Cuba  and  Chile  were  severed. 
Although  there  was  some  disorder  elsewhere,  the  situation  in  Valparaiso  remained  calm, 
and  a  number  of  ships  from  Eastern  European  countries  continued  to  unload  their 
cargoes.  However,  the  Playa  Larga  was  directed  by  the  Cuban  Ministry  of  Merchant 
Marine  to  leave  Valparaiso  immediately,  which  she  did,  contrary  to  local  regulations, 
carrying  with  her  Chilean  unloading  equipment  and  much  of  her  cargo.  She  was 
pursued  by  a  Chilean  destroyer  and  fired  on,  but  after  a  series  of  encounters  was 
allowed  to  proceed.  She  put  in  to  Callao  in  Peru,  together  with  the  Marble  Islands 
which  had  also  been  diverted  on  government  instructions.  After  repair  of  the  damage 
to  the  Playa  Larga,  the  vessels  left  for  Cuba,  without  any  attempt  being  made  to  unload 
the  cargoes.1  Goff  J.  found  that  .  .  . 

the  decision  not  to  discharge  the  cargoes  at  Callao  .  .  .  was  .  .  .  taken  on  political  grounds, 
viz.  that  the  Cuban  government  refused  to  have  any  further  commercial  dealings  with 
Chile  under  a  regime  which  it  found  politically  repugnant.2 

The  Marble  Islands  was  subsequently  purchased  by  the  Cuban  government.  Mean¬ 
while  a  new  trading  ship  was  launched  at  Sunderland:  built  for  Mambisa  acting  as 
agents  for  the  Cuban  government,  its  first  act  of  revolutionary  solidarity  was  to  be 
arrested  as  a  sister-ship  of  the  Playa  Larga  and  the  Marble  Islands,  in  actions  in  rem 
brought  against  Mambisa  and  the  Cuban  government  for  breach  of  duty,  conversion 
and  wrongful  detention  of  the  cargoes.  The  Cuban  government  moved  to  set  aside  the 
writs  on  the  ground  of  sovereign  immunity. 

On  these  facts,  two  questions  eventually  emerged :  these  can  be  conveniently  referred 
to  as  the  sovereign  immunity  problem  and  the  beneficial  ownership  problem. 

(1)  The  sovereign  immunity  problem.  This  involved  the  central  question:  granted  that  all 
three  ships  were  engaged  in  trade,3  and  that  sovereign  immunity  is  no  longer  accorded 
in  respect  of  purely  trading  transactions,4  should  immunity  be  accorded  where  the 
events  which  gave  rise  to  the  cause  of  action  were  acts  of  government,  although  the 
cause  of  action  itself  was  apparently  commercial. 

A  second  question  was  whether  there  was  any  special  requirement  that  the  cause  of 

1  These  had  been  paid  for  by  and  were  at  material  times  owned  by  the  Chilean  corporation. 

2  [1978]  1  Q-B.  at  p.  511. 

3  As  Goff  J.,  clearly  correctly,  held  to  be  necessary:  at  p.  524,  and  cf.  State  Immunity  Act  1978, 
s.  10  (3). 

4  Goff  J.  held  himself  bound  to  follow  Trendtex  in  both  its  incorporation  and  immunity  aspects 
(at  p.  518).  He  would  in  any  event  have  felt  free  not  to  follow  The  Porto  Alexandre,  [1920]  P.  30, 
in  the  light  of  the  Privy  Council’s  decision  in  The  Philippine  Admiral,  [1977]  A.C.  373,  this  Year 
Book,  47  (1974-5).  PP-  365-9  (at  pp.  518-19)- 
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action  have  some  substantial  connection  with  the  jurisdiction.  The  former  issue  was 
stated  more  broadly  by  Goff  J.:  ‘What  if  the  claim,  in  respect  of  which  an  ordinary 
trading  vessel  belonging  to  a  foreign  sovereign  is  arrested,  arises  as  a  result  of  a  govern¬ 
mental  act  of  that  sovereign?’1  It  was,  however,  more  difficult  than  that,  because  the 
real  claim  seems  to  have  been  to  a  form  of  reserve  power,  in  a  foreign  sovereign,  to  vary 
or  cancel  a  commercial  transaction  (with  itself  or  another  entity)  on  ostensibly  non¬ 
commercial  grounds,  while  retaining  the  benefits  of  the  transaction.  Such  a  claim  was 
not — although  it  might  well  have  been — made  by  the  Government  of  Nigeria  in  the 
Trendtex  case,2  and  little  or  no  authority  could  be  found  on  the  point.  Moreover  the 
opposing  considerations  were  remarkably  finely  balanced.  On  the  one  hand,  the  main 
reason  for  the  sovereign  immunity  doctrine  is  that  the  courts  of  one  country  should 
not  sit  in  judgment  on  the  governmental  acts  of  another.3  Further,  a  private  litigant  in 
such  a  situation  will  usually  be  able  to  plead  force  majeure :  the  Government  will  actually 
be  in  a  worse  position  if  it  can  neither  plead  force  majeure  nor  rely  on  any  immunity.4 
And,  thirdly,  the  sovereignty  of  a  foreign  government  is  not  exhausted  by  its  entering 
into  commercial  transactions:  circumstances  can  change  and  new  political  decisions 
have  to  be  made  on  the  very  issues  dealt  with  in  those  transactions. 

On  the  other  hand,  the  very  adoption  of  the  iure  imperii/iure  gestionis  distinction 
must  preclude  governments  from  relying  on  just  any  ground  for  failure  to  comply  with 
their  obligations — otherwise  a  high  premium  is  placed  on  conscious,  deliberate  viola¬ 
tion.  If  the  distinction  is  to  be  taken  seriously,  there  must  be  some  scrutiny  of  whether 
the  governmental  act  relied  on  really  is  independent  of  the  particular  commercial 
transaction,  or  is  simply  an  excuse  to  avoid  a  bargain.5 

In  the  event,  Goff  J.  seems  to  have  preferred  the  former  to  the  latter  arguments: 

The  expression  actus  jure  gestionis,  though  useful  as  a  label,  can  sometimes  be  mislead¬ 
ing.  ...  It  is  too  broad  because,  even  where  a  sovereign  acts  in  a  private  capacity,  he 
does  not  cease  to  be  a  sovereign.  His  action  as  a  private  citizen  does  not  detract  from  his 
status,  and  he  may  thereafter  find  it  necessary  to  act  in  a  public  capacity.  A  sovereign 
may,  as  a  private  citizen  can,  sell  wheat,  charter  a  ship,  or  promise  to  marry;  he  may 
thereafter,  as  a  private  citizen  cannot,  decide  as  sovereign  that  he  should  not  deliver  the 
wheat,  for  example,  because  his  own  subjects  are  in  desperate  need  of  wheat,  or  take 
delivery  of  the  ship,  for  example,  because  the  shipowner  is  a  citizen  of  a  state  with  which 
he  has  severed  all  relations,  or  marry,  for  example,  because  his  own  council  of  state  has 
forbidden  the  marriage. 

I  find  it  difficult  to  accept  that  the  exercise  by  a  foreign  court  of  jurisdiction  over  such 
acts  is  consistent  with  the  principle  upon  which  the  doctrine  of  sovereign  immunity  is 
based.  To  assert  jurisdiction  in  the  case  of  such  claims  would  be  inconsistent  with  the 
power  and  dignity  of  the  sovereign.  The  claims  would  be  more  appropriately  dealt  with 
through  diplomatic  channels  than  through  the  courts  of  another  country.  Such  an  act  is 

1  At  p.  524. 

2  As  Goff  J.  pointed  out  (at  p.  525). 

3  At  pp.  527-8. 

4  At  p.  529.  On  the  plea  of  force  7tiajeure  by  State  trading  corporations  see  now  C.  Czarnikow 
Ltd.  v.  Centrala  Handlu  Zagranicznego  Rolimpex,  [1978]  3  W.L.R.  274  (H.L.)  affirming  [1978] 
1  Q.B.  176  (C.A.). 

5  Cf.  the  English  constitutional  law  distinction  to  this  effect:  Commissioner  of  Crown  Lands  v. 
Page,  [i960]  2  Q.B.  274.  In  the  Rolimpex  case,  Lord  Wilberforce  thought  that  the  doctrine  could 
not  be  applied  by  English  courts  to  the  acts  of  foreign  States:  [1978]  3  W.L.R.  at  p.  279.  Lord 
Salmon  disagreed:  at  p.  284.  Viscount  Dilhorne  pointedly  refrained  from  deciding  the  point:  at 
p.  281.  Lords  Eraser  and  Keith  agreed  in  general  terms  with  Lord  Wilberforce.  In  the  Court  of 
Appeal,  Lord  Denning,  M.R.  advocated  the  distinction:  [1978]  1  Q.B.  at  p.  194,  and  Geoffrey 
Lane  L.J.  thought  it  invited  ‘close  consideration’  (at  p.  199). 
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an  actus  jure  imperii;  it  is  not  just  that  the  purpose  or  motive  of  the  act  is  to  serve  the 
purposes  of  the  state,  but  that  the  act  is  of  its  own  character  a  governmental  act,  as 
opposed  to  an  act  which  any  private  citizen  can  perform.1 

Here  the  intervention  was  essentially  ‘an  act  of  foreign  policy’2  and  immunity  was 
accordingly  granted.3 4 

Since  leave  to  appeal  was  given,  any  assessment  of  the  status  of  the  decision  can  only 
be  tentative.  However,  if  the  distinction  between  commercial  and  governmental  trans¬ 
actions  is  thought  to  entail  a  further  distinction  between  ‘ordinary  [sc.  commercial] 
breach’-*  and  what  might  be  termed  ‘political  breach’,  then  arguably  the  presumption, 
in  a  commercial  transaction,  must  be  in  favour  of  the  former:  only  a  political  decision 
which  is  substantially  independent  of  the  transaction  and  which  itself  entails  the 
action  taken  would  be  immune.  There  was  here,  it  seems,  no  question  as  to  the  former 
requirement,  but  it  is  hard  to  see  how  severance  of  diplomatic  relations  entailed 
refusal  to  unload  the  property  of  another,  in  complete  safety  and  in  substantial  com¬ 
pliance  with  the  contract,  in  Callao.  Without  some  such  scrutiny  of  the  acts  of  the 
foreign  government  the  restrictive  theory  of  immunity  simply  disappears  (at  least  in 
relation  to  premeditated  breaches). 

It  is  suggested,  however,  that  the  decision  is  defensible  on  the  basis  that  the  contract 
here  was  with  an  independent  instrumentality.  Whether  an  action  against  Cubazucar 
for  non-delivery  would  have  succeeded  must  have  depended  on  the  terms  of  the 
contract  and  in  particular  any  force  majeure  clause.  On  the  other  hand,  if  the  contract 
had  been  with  the  government  itself  or  one  of  its  departments,  it  is  hard  to  see  that  it 
should  have  been  entitled  not  to  comply  with  the  contract  by  relying  on  extraneous 
political  grounds.  The  answer  to  the  plaintiff’s  argument  here,  surely,  was  that  the 
Government’s  position  should  not  be  affected  by  a  commercial  transaction  with 
another,  any  more  than  a  contracting  party’s  position  should  be  adversely  affected 
(apart  from  frustration  and  in  the  absence  of  a  relevant  contractual  stipulation)  by 
government  intervention.  It  cannot  be  argued  that  this  solution  deprives  a  government 
of  its  power  to  make  political  decisions  on  the  subject-matter  of  its  previous  commercial 
transactions — what  it  does  is  to  deprive  it  of  the  power  to  rely  on  the  benefits  of  those 
transactions  without  any  attempt  to  compensate  the  other  party  for  its  breach  (there 
being,  of  course,  no  question  of  specific  performance). 

Whatever  the  position  at  common  law,  this  view  is  consistent  with  the  provision 
now  made  by  the  State  Immunity  Act  1978.  Where  the  State  itself  is  a  party  to  a  com¬ 
mercial  transaction,  even  though  non-delivery  is  the  result  of  a  political  decision,  an 
action  in  personam  for  breach  will  still  relate  to  ‘a  commercial  transaction  entered  into 
by  the  State’,  and  there  will  be  no  immunity.5  Where,  on  the  other  hand,  the  State  is 

1  At  pp.  527-8.  2  At  p.  530. 

3  Cf.  the  subsidiary  arguments,  also  rejected,  relating  to  the  countervailing  illegality  or  dis¬ 

criminatory  character  of  the  Cuban  government’s  actions:  at  pp.  531-3.  Most  interestingly, 
support  for  this  position  was  derived  from  the  terms  of  the  1926  Brussels  Convention  (which  is 
by  no  means  explicit  in  terms)  and  the  travaux  preparatoires  of  the  Convention  which  'if  regard 
is  to  be  had  to  them,  provide  considerable  support’  for  the  Cuban  government’s  position  (at 
p.  531).  Here,  of  course,  travaux  are  being  referred  to  to  assist  in  determining  a  customary  in¬ 
ternational  law  rule  which  is  then  received  as  the  common  law  rule:  cf.  at  p.  529.  For  reference  to 
travaux  in  interpreting  an  Act  implementing  a  convention  see  infra,  Case  No.  4. 

4  At  p.  530. 

5  S.  3  (1)  (a).  A  commercial  transaction  is  defined,  inter  alia,  as  any  activity  ‘into  which  a 
State  enters  or  in  which  it  engages  otherwise  than  in  the  exercise  of  sovereign  authority’:  s.  3  (3) 
(c).  The  emphasis  is  on  the  character  of  the  transaction  at  its  inception. 
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not  a  party  to  the  transaction,  any  act  by  it  which  results  in  a  breach  must  be  character¬ 
ized  independently  as  a  ‘commercial  transaction’.  However,  the  provision  for  actions 
in  relation  to  ships  seems  to  be  more  restrictive  of  immunity  even  than  this :  where  the 
action  is  in  respect  of  a  State-owned  ship,  the  question  is  whether  ‘at  the  time  when 
the  cause  of  action  arose,  the  ship  was  in  use  or  intended  for  use  for  commercial 
purposes’;1  in  such  a  case  the  immunity  appears  to  depend  entirely  on  the  use  to 
which  the  State  allowed  its  ship  to  be  put,  and  not  at  all  on  the  character  of  the  acts 
giving  rise  to  the  suit.  Even  where,  as  may  have  been  the  case  here,  the  governmental 
act  complained  of  involved  a  change  from  commercial  to  non-commercial  use  (an  act 
which  must  itself  be  iure  imperii ),  the  act  will  have  effect  at  a  time  when  ‘the  ship  was 
in  use  .  .  .  for  commercial  purposes’.  Unless  some  gloss  is  placed  on  section  io,  there¬ 
fore,2  the  Cuban  government  might  well  not  have  been  immune  if  this  case  had  been 
brought  under  the  Act.3 

On  the  other  hand,  Goff  J.  refused  to  elaborate  any  more  restrictive  jurisdictional 
principles,  in  actions  involving  foreign  States,  than  those  for  actions  involving  foreign 
elements  generally.  Although  the  need  for  some  such  limitation  was  suggested  by  the 
Court  of  Appeal  in  Thai-Europe  Tapioca  Service  Ltd.  v.  Government  of  Pakistan ,4 
Goff  J.  thought  that  there  was  ‘no  international  consensus  on  the  requirement  of  ter¬ 
ritorial  connection’,  especially  in  the  case  of  arrest  of  ships.5 

(2)  The  beneficial  ownership  problem.  The  second  problem  concerned  only  the  actions 
against  Mambisa.  It  was  not  argued  that  Mambisa  was  itself  entitled  to  immunity:6 
on  the  other  hand  Mambisa  was  not,  in  ordinary  parlance,  the  owner  of  the  vessels. 
However,  it  was  argued  that  I  Congreso  del  Partido  was  ‘beneficially  owned  as  respects 
all  the  shares  therein’  by  Mambisa,  within  the  meaning  of  section  3  (4)  (b)  of  the 
Administration  of  Justice  Act  1956,  by  virtue  of  Mambisa’s  status  as  a  demise  charterer. 
In  The  Andrea  Ursula ,7  Brandon  J.  had  held  the  terms  of  section  3  (4)  (b)  wide  enough 
to  cover  the  interest  of  a  demise  charterer  (who  has  exclusive  possession  and  control 
of  a  vessel  but  nothing  more),  since  the  1956  Act  was  intended  to  implement  the  1952 
Brussels  Convention  relating  to  the  Arrest  of  Sea-going  Ships,8  which  clearly  did 
intend  to  permit  arrest  of  ships  in  the  hands  of  a  demise  charterer  and  in  relation  to 
an  action  against  such  a  charterer. 

Goff  J.  refused  to  follow  The  Andrea  Ursula,  on  the  twin  bases  that  the  words 
‘beneficially  owned  as  respects  all  the  shares  therein’  were  clear  and  unambiguous,  and 
excluded  the  interest  of  a  demise  charterer,  so  that  no  reference  to  the  Convention 
was  permissible  in  the  circumstances;9  but  also  that,  on  examination  of  the  Conven- 

1  S.  10  (2). 

2  Cf.  at  p.  526  (where  such  a  gloss  is  suggested,  though  indirectly). 

3  However,  the  Act,  which  is  stated  to  make  ‘new  provision  with  respect  to  proceedings  in 
the  United  Kingdom  by  or  against  other  States’,  only  applies  to  ‘proceedings  in  respect  of 
matters  that  occurred’  after  the  Act  comes  into  force:  s.  23  (3).  The  old  rules  will  thus 
continue  to  apply  to  agreements  made  or  transactions  which  took  place  before  that  date. 

4  [i975]  1  W.L.R.  1485;  this  Year  Book,  47  (1974-5),  PP-  362-4. 

5  At  p.  534.  Cf.  the  1978  Act,  ss.  3  (1)  (b),  4  (1),  5,  6  (1),  7,  8,  each  of  which  contains  its  own 
specific  connecting  factor.  But  there  is  no  connecting  factor  expressed  for  actions  in  respect  of 
ships:  s.  10. 

6  At  pp.  522-3,  532.  Cf.  supra,  p.  264  n.  4. 

7  [1973]  Q.B.  265. 

8  United  Kingdom  Treaty  Series,  No.  47  (i960)  (Cmnd.  1128). 

9  At  pp.  537-40- 
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tion,1  it  became  clear  that  no  attempt  had  been  made  to  implement  Article  3  (4)  of  the 
Convention,  which  makes  specific  provision  for  demise  charters.2 

The  status  of  the  ‘ambiguity’  rule  is  presently  uncertain;3  but  it  is  noteworthy  that 
Brandon  J.  did  in  fact  refer  to  the  Convention  to  support  his  conclusion.  To  the 
present  writer  at  least,  his  conclusion  is  more  convincing  in  its  demonstration  of  the 
disparity  between  Convention  and  Act  than  it  would  otherwise  have  been,  based  only 
on  the  assertion  that  the  Act  was  ‘clear  and  unambiguous’  in  its  terms. 

Municipal  law — relation  to  international  convention — interpretation — relevance  o/travaux 
preparatoires 

Case  No.  4.  Fothergill  v.  Monarch  Airlines  Ltd.,  [1978]  1  Q.B.  108;  [1977]  3  All  E.R. 
616;  [1977]  2  Lloyd’s  Rep.  184;  [1977]  3  W.L.R.  885,  Kerr  J.  On  his  return  flight  from 
a  holiday  in  Italy  with  the  defendant  airline,  the  plaintiff’s  suitcase  was  badly  torn.  The 
plaintiff  notified  the  damage  at  the  airport,  but  subsequently  discovered  that  some  of 
the  contents  of  the  case  were  missing.  He  notified  his  insurers,  who  a  little  over  a  month 
after  his  return  notified  the  defendant.  The  defendant  admitted  liability  for  the  damage 
to  the  suitcase,  but  denied  liability  for  the  loss  of  the  contents  on  the  ground  that  seven 
days’  notice  of  the  loss  should  have  been  given  under  Article  26  of  the  amended  Warsaw 
Convention,  which  applied  to  the  carriage.  Although  the  amount  in  question  (^16-50) 
was  small,  this  was  a  test  case  between  insurers  and  carriers  to  resolve  the  problem  of 
interpretation. 

Section  1  of  the  Carriage  by  Air  Act  1961  gives  the  force  of  law  to  the  Warsaw  Con¬ 
vention  as  amended  at  the  Hague  :4  the  provisions  of  the  Convention  are  scheduled  in 
full  in  both  English  and  French.5  Article  26  provides: 

(1)  Receipt  by  the  person  entitled  to  delivery  of  baggage  or  cargo  without  complaint  is 
prima  facie  evidence  that  the  same  has  been  delivered  in  good  condition  and  in  accord¬ 
ance  with  the  document  of  carriage.  (2)  In  the  case  of  damage,  the  person  entitled  to 
delivery  must  complain  to  the  carrier  forthwith  after  the  discovery  of  the  damage,  and, 
at  the  latest,  within  seven  days  from  the  date  of  receipt  in  the  case  of  baggage  and  14  days 
from  the  date  of  receipt  in  the  case  of  cargo.  In  the  case  of  delay  the  complaint  must  be 
made  at  the  latest  within  21  days  from  the  date  on  which  the  baggage  or  cargo  had  been 
placed  at  his  disposal.  (3)  Every  complaint  must  be  made  in  writing  upon  the  document 
of  carriage  or  by  separate  notice  in  writing  despatched  within  the  times  aforesaid.  (4) 
Failing  complaint  within  the  times  aforesaid,  no  action  shall  lie  against  the  carrier,  save 
in  the  case  of  fraud  on  his  part. 

Claims  other  than  those  of  ‘damage’  or  ‘delay’  within  Article  26  are  subject  only  to  the 
general  two-year  limitation  period  (Article  29).  Elsewhere  the  Convention  refers  to 
‘destruction  or  loss  of  or  damage  to’  luggage  (Article  18  ( 1 ))  and  to  ‘loss,  damage  or 
delay  of  part  of  registered  baggage’  (Article  22  (2)  (b)).  The  question  here  was  whether 
the  loss  of  the  contents  of  the  case  was  ‘damage’  within  the  meaning  of  Article  26  (2), 
so  as  to  require  complaint  within  seven  days. 

Kerr  J.  began  by  considering  the  ordinary  English  meaning  of  the  word  ‘damage’ 
in  the  context  of  the  Convention. 

As  a  matter  of  ordinary  English  the  loss  of  articles  from  an  undamaged  suitcase  would 
not  be  described  as  a  case  of  ‘damage’  in  the  sense  of  physical  injury,  let  alone  as  a  case 
of  damage  to  the  suitcase.  This  interpretation  becomes  a  fortiori  in  what  is  in  effect  an 

1  ‘Out  of  respect  for  the  views  of  Brandon  J.’  (at  p.  540). 

3  Cf.  infra  pp.  277-8. 

5  In  case  of  conflict,  the  French  text  is  to  prevail:  s.  1  (2). 


2  At  pp.  540-2. 
4  Cmd.  9824  (i95S)- 
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exceptions  clause,  i.e.  a  provision  exempting  the  carrier  from  liability  unless  certain 
special  requirements  are  complied  with.  This  is  the  nature  of  article  26  .  .  . 

It  therefore  seems  to  me  that  if  article  26  is  to  be  construed  in  the  normal  way,  there 
can  only  be  one  answer  and  that  the  plaintiff’s  claim  must  succeed.1 

Two  arguments  were  adduced  to  rebut  this  prima  facie  conclusion.  First,  the  French 
text  of  Article  26  was  referred  to :  there  the  word  ‘damage’  is  rendered  as  ‘ avarie ’ : 

There  was  then  inevitably  some  argument  about  the  meaning  and  scope  of  this  word 
when  it  is  translated  or  interpreted  back  into  English.  Mr.  Wilmers  put  in  some  extracts 
from  the  leading  French-English  judicial  and  ordinary  dictionaries.  Mr.  Staughton,  for 
the  plaintiff,  demurred  to  this  and  submitted  that  the  proper  way  of  dealing  with  this 
issue  would  be  to  call  an  interpreter  or  a  French  lawyer.  But  I  do  not  see  how  an  inter¬ 
preter  could  give  any  more  help  to  the  court  on  the  meaning  of  a  single  word  than  a 
number  of  well-known  dictionaries.  Furthermore,  the  French  text  has  been  incorporated 
into  an  English  statute  as  the  prevailing  text  in  cases  of  inconsistency.  Legal  experts 
should  not  have  to  be  called  to  interpret  the  meaning  of  an  English  statute  to  an  English 
court  even  where  part  of  the  statute  is  in  French  ...  I  therefore  see  no  ground  of  principle 
for  excluding  the  use  of  dictionaries.  However  as  might  be  expected,  the  dictionaries  do 
not  take  the  matter  much  further.2 

Secondly,  it  was  argued  that  the  1961  Act,  as  a  statute  implementing  a  convention, 
had  to  be  construed  in  quite  a  different  way  from  an  ordinary  statute;3  and,  more 
particularly,  that  it  was  permissible  to  refer  to  the  travaux  preparatories  of  the  Hague 
Protocol  to  ascertain  the  intended  meaning  of  ‘damage’  in  Article  26.  On  these  issues, 
Kerr  J.  said : 

But  it  is  clear  that  in  relation  to  international  conventions  the  rigidity  of  our  rules  of 
construction  and  interpretation  must  be  relaxed  .  .  . 

Mr.  Staughton  challenged  Mr.  Wilmers’  submissions,  at  least  in  their  generality,  and 
in  particular  he  challenged  the  admissibility  of  travaux  preparatories.  He  pointed  out  that 
there  was  an  important  distinction  between  the  present  Convention  and,  for  instance, 
the  Convention  on  Contracts  for  International  Carriage  of  Goods  by  Road  of  1956.  The 
countries  which  have  adhered  to  the  latter  Convention,  apart  from  the  United  Kingdom, 
are  all  European  countries  operating  under  the  civil  law  ...  In  the  case  of  that  Convention 
one  is  therefore  entitled  to  assume  some  uniformity  of  approach  in  interpretation  with 
which  the  United  Kingdom  should  seek  to  align  itself.  But  the  present  Convention 
operates  world-wide  both  under  the  common  law  and  civil  law  systems.  Uniformity  in 
approach  and  interpretation  is  therefore  more  difficult  to  achieve  and  less  likely  to  be 
found.  He  also  pointed  out,  and  I  agree,  that  in  the  vast  numbers  of  cases  decided  in 
this  country  on  The  Hague  Rules  no  one  appears  ever  to  have  sought  to  refer  to  the 
travaux  preparatories  of  the  conference  which  gave  rise  to  these  rules.  But  times  change. 

I  admitted  the  material  on  which  Mr.  Wilmers  sought  to  rely  de  bene  esse.  Having  con¬ 
sidered  the  matter,  I  have  come  to  the  conclusion  that  in  principle  such  material  is  admis¬ 
sible  within  certain  limits  as  an  aid  to  the  interpretation  of  an  English  statute  designed  to 
give  effect  to  an  international  convention.  These  limits  are  in  my  view  three-fold.  First, 
the  extrinsic  material,  including  travaux  preparatories,  can  only  be  a  guide.  It  is  admis¬ 
sible,  but  no  more  than  persuasive.  Secondly,  it  must  be  used  with  particular  caution 
when  the  adherents  to  a  convention  comprise  both  civil  law  and  common  law  countries 
apart  from  the  United  Kingdom.  Thirdly,  such  material  must  be  rejected  where  there 
is  no  obvious  gap  or  ambiguity  in  the  wording  of  the  English  statute,  and  where  such 
material  suggests  an  interpretation  which  is  clearly  unacceptable  in  the  face  of  the  lan¬ 
guage  of  the  English  statute  and  where  we  would  regard  it  as  an  unfair  and  illegitimate 
interpretation  under  our  rules  of  construction.4 

1  [1978]  1  Q.B.  at  pp.  114-15. 

3  At  pp.  115-16. 


2  At  p.  1 15. 
4  At  pp.  116-17. 
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This  is  the  clearest  recent  discussion  of  the  problem  of  reference  to  travaux /  although 
earlier  authority  also  favours  such  reference.2  Moreover  the  travaux  here  were  relevant 
to  the  issue,  since  a  proposal  that  the  words  ‘or  partial  loss’  be  inserted  in  Article  26  (2) 
had  been  withdrawn  at  The  Hague  on  the  understanding  that  the  word  ‘damage’  was 
to  be  taken  to  include  ‘partial  loss’.3  None  the  less,  Kerr  J.  felt  himself  unable  in  the 
circumstances  to  give  effect  to  this  understanding. 

Is  it  then  right  to  give  to  article  26  what  I  would  regard  as  an  artificial  and  unacceptable 
meaning  because  of  what  was  said  at  meetings  in  The  Hague  in  1955,  particularly  when 
this  material  is  not  readily  available  and  when  nothing  points  to  its  existence  ?  I  think  not. 
I  do  not  think  that  it  should  affect  the  plain  meaning  which  an  ordinary  person  would 
give  to  article  26.  In  cases  of  real  ambiguity  or  obvious  difficulty  or  gaps  in  statutes  giving 
effect  to  international  conventions,  and  particularly  in  contexts  which  do  not  affect  the 
rights  of  individual  members  of  the  general  public  as  here,  I  think  that  due  weight  should 
be  given  to  travaux  preparatoires.  But  the  present  case  is  one  in  which  the  rights  of 
ordinary  passengers  are  affected  in  everyday  travel.  In  this  context,  rights  should  not  be 
lost  unless  this  is  made  quite  plain  by  the  language  which  binds  the  passenger.  In  my 
view,  this  is  an  overriding  consideration  in  our  principles  of  construction.  Resort  to  the 
travaux  preparatoires  would  in  this  case  produce  an  unfair  and  illegitimate  result.  I  there¬ 
fore  hold  that  the  claim  succeeds.4 


This  cautious  statement  has  been  criticized  from  quite  different  positions.  On  the 
one  hand,  his  Lordship’s  restrictions  on  reference  to  travaux  have  been  contrasted 
unfavourably  with  the  position  in  the  United  States,  where  a  more  liberal  regime 
prevails;5  on  the  other  hand  it  has  been  doubted  whether  his  general  position  is  con¬ 
sistent  with  the  speeches  of  the  House  of  Lords  in  Buchanan’s  case.6  So  far  as  the  first 
criticism  is  concerned,  if  reference  to  travaux  in  these  circumstances  proceeds  by  adop¬ 
tion  of  or  analogy  from  the  international  law  rule,  it  is  by  no  means  clear  that  an  inter¬ 
national  tribunal  would  have  reached  a  different  result.  For  according  to  Article  32  of 
the  Vienna  Convention  on  the  Law  of  Treaties7  (which  is  probably  declaratory  of 
customary  international  law  in  this  respect),  a  divergent  interpretation  suggested  by 
the  preparatory  work  of  the  treaty  (or  other  supplementary  means)  can  only  be  adopted 
when  the  ordinary  or  literal  meaning  ‘leads  to  a  result  which  is  manifestly  absurd  or 
unreasonable’.  But  here  it  was  the  meaning  suggested  by  the  travaux  which  Kerr  J. 
felt  was  ‘unfair  and  illegitimate’.  If  reference  to  the  travaux  occurs  in  order  to  harmon¬ 
ize  interpretation  of  the  Convention  in  different  jurisdictions,8  then  it  certainly  could 
not  have  been  predicted  that  those  jurisdictions  would  adopt  the  position  indicated  by 
the  travaux,  and  there  was  in  fact  no  clear  indication  that  they  had  done  so.9 

So  far  as  the  second  criticism  is  concerned,  it  is  suggested  that  there  is  no  inconsis¬ 
tency  with  the  dicta  in  Buchanan’ s  case.  Indeed,  Fothergill  was  cited  with  apparent 
approval  by  some  of  their  Lordships,10  though  without  particular  reference  to  the 


1  Cf.  Wilson,  Smithett  &  Cope  Ltd.  v.  Terruzzi,  [1976]  2  W.L.R.  418  (C.A.);  this  Year  Book, 

^Kerr  L citedPosf  Office  v.  Estuary  Radio  Ltd.,  [1968]  2  Q.B.  74°  at  pp.  760-1  per  Diplock  L  J. 
See  also  Porter  v.  Freudenberg,  [1 9 1 5]  1  K.B.  857  at  pp.  876—7  per  Lord  Reading  C.J. 

3  At  pp.  118-19.  4  At  P.  1 19. 

5  McGilchrist,  Lloyd’s  Maritime  &  Commercial  Law  Quarterly,  1978,  pp.  68-70. 

6  Diamond,  ibid.,  pp.  225-66  at  p.  237  n.,  and  cf.  Sir  Michael  Kerr  himself,  ‘Modern  Trends 
in  Commercial  Law  and  Practice’,  Modern  Law  Review,  41  (i978).  PP-  I_24  at  p.  18  n. 

7  (1969)  A/CONF.  39/27  and  Corr.  1. 

8  As  Kerr  J.  seems  to  have  thought:  [1978]  1  Q.B.  at  p.  116. 

9  At  pp.  117-18.  . 

10  [1978]  A.C.  at  pp.  152-3  per  Lord  Wilberforce;  at  p.  168  per  Lord  Edmund-Davies. 
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problem  of  travaux;  and  it  was  nowhere  doubted  or  disapproved.  It  may  be  that  the 
preliminary  requirement  of  ‘ambiguity’  for  reference  to  convention  texts  has  survived 
Buchanan's  case,1  but  the  position  here  was  sufficiently  uncertain  to  meet  that  rather 
flexible  text.  It  is  submitted  then  that  the  position  taken  by  Kerr  J.  was  justified;  indeed 
it  is  a  welcome  addition  to  the  growing  body  of  authority  favouring  the  flexible  inter¬ 
pretation  of  treaty-implementing  provisions,  including  the  use  of  international  legal 
rules  and  comparative  jurisprudence.  Sir  Michael  Kerr,  writing  extrajudicially,  stated 
the  position  thus: 

The  position  still  remains  fairly  rigid  in  relation  to  purely  municipal  legislation,  but  there 
is  an  entirely  different  approach  in  relation  to  statutes  based  on  international  conventions. 
In  such  cases  reference  to  travaux  prep aratoires,  the  judgments  of  foreign  courts  and  the 
writings  of  foreign  jurists  are  not  only  permissible  but  indispensable  .  .  ,2 


Municipal  law — relation  to  international  convention — relevance  of  international  human 
rights  provisions 

Case  No.  5.  Ahmad  v.  Inner  London  Education  Authority ,  [1978]  1  Q.B.  36;  [1978] 
1  All  E.R.  574;  [1977]  3  W.L.R.  396;  [1977]  I.C.R.  490;  (1977)  75  L.G.R.  753,  C.A.; 
[4976]  I.C.R.  461  (E.A.T.).  The  ‘development’  of  the  European  Convention  on  Human 
Rights  in  English  cases  involving  the  interpretation  of  statutes  or  the  review  of  admini¬ 
strative  discretions  has  been  surveyed  in  earlier  volumes  of  this  Year  Book.3  Despite 
earlier  attempts,  the  more  recent  cases,  and  in  particular  the  decision  of  the  Court  of 
Appeal  in  ex  parte  Salamat  Bibi,4  offer  little  encouragement  to  any  ambitious  use  of 
Convention  standards.  This  restrictive  tendency  has  been  continued  in  Ahmad  v.  Inner 
London  Education  Authority,  although  against  a  notable  dissent. 

Ahmad,  a  devout  Muslim,  was  employed  by  the  respondent  Authority  as  a  primary 
school  teacher.  He  took  time  off  to  attend  the  Mosque  on  Friday  afternoon,  first  with 
the  co-operation  of  his  headmaster  but  later  despite  the  refusal  of  permission  to  do  so. 
His  attendance  at  the  Mosque  entailed  his  missing  some  fifty  minutes  of  afternoon 
school.  Although  other  Muslim  teachers  had  not  sought  the  same  rights,  it  was  accepted 
by  the  Court  of  Appeal  that  Ahmad’s  religious  beliefs,  in  his  situation,  did  require  him 
to  miss  school  in  this  way.  In  the  event  the  Authority  required  him  either  to  refrain  from 
missing  school  or  to  go  on  part-time  duty.  Ahmad  resigned  in  protest  (although  he  was 
then  re-employed  for  four  and  a  half  days  a  week)  and  subsequently  brought  a  complaint 
before  an  industrial  tribunal  for  unfair  dismissal.  Under  the  Trade  Union  and  Labour 
Relations  Act  1974  an  employer  who  has  acted  ‘unreasonably’  may  be  found  to  have 
constructively  dismissed  an  employee.*  Ahmad  relied  on  section  30  of  the  Education 
Act  1944  to  establish  his  right  to  attend  the  mosque,  and  thus  to  show  the  unreasonable¬ 
ness  of  the  Authority’s  demand.  Section  30  reads  in  part  as  follows: 

Subject  as  hereinafter  provided  ...  no  teacher  in  any  .  .  .  school  shall  be  required  to  give 
religious  instruction  or  receive  any  less  emolument  or  be  deprived  of,  or  disqualified  for, 
any  promotion  or  other  advantage  by  reason  of .  .  .  his  religious  opinions  or  of  his  attend¬ 
ing  or  omitting  to  attend  religious  worship  .  .  . 

It  was  not  until  the  case  reached  the  Court  of  Appeal  that  it  was  suggested6  that  Article 
9  of  the  European  Convention  might  be  relevant  to  the  construction  of  section  30. 

1  Infra,  p.  279.  2  Loc.  cit.  {supra,  p.  269  n.  6),  pp.  17-18. 

3  This  Year  Book,  47  (1974-5),  PP-  356-61 ;  48  (1976-7),  pp.  348-52. 

4  l1 976]  1  W.L.R.  979.  5  First  Schedule,  paras.  5  (2)  (c),  6  (8). 

6  By  Scarman  L.J.  arguendo:  [1978]  1  Q.B.  at  p.  38. 
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Article  9  provides  that  ‘the  right  to  freedom  of  thought,  conscience  and  religion’  in¬ 
cludes  freedom  to  manifest  one’s  religion,  in  public  or  private,  ‘in  worship,  teaching, 
practice  and  observance’,  but  subject  to  ‘such  limitations  as  are  prescribed  by  law  and 
are  necessary  [ inter  alia\  for  the  protection  of  the  rights  and  freedoms  of  others’. 

The  majority  first  held  that  section  30  had  to  be  given  a  restrictive  interpretation, 
although  they  seemed  to  differ  on  exactly  what  interpretation.  Lord  Denning  M.R. 
wished  to  insert  the  qualification  ‘if  the  school  time-table  so  permits’,1  which  seems, 
paradoxically,  to  involve  a  qualified  acceptance  of  the  asserted  right  to  attend  worship, 
but  contingent  upon  the  accidents  of  a  school  time-table,  or  the  goodwill  of  the  school 
administration.  Orr  L.J.  said  only  that: 

while  its  object  was  to  protect  individual  teachers  and  others  employed  in  schools  from 
being  penalised  in  any  way  by  reason  of  their  religious  beliefs  or  of  their  attending  or  not 
attending  religious  worship,  [section  30]  cannot  be  construed  as  authorising  a  breach  of 
contract  by  a  teacher  in  absenting  himself  during  school  hours  for  the  purpose  of  attending 
religious  worship  .  .  .2 

Both  their  Lordships  did,  however,  go  on  to  consider  the  argument  from  Article  9. 
In  Orr  L.J.’s  view,  Article  9  could  not  ‘be  construed  as  entitling  an  employee  to  absent 
himself,  for  the  purpose  of  religious  worship,  from  his  place  of  work  during  working 
hours  and  in  breach  of  his  contract  of  employment’.3  Lord  Denning  M.R.  was  a  little 
more  expansive: 

The  convention  is  not  part  of  our  English  law,  but,  as  I  have  often  said,  we  will  always 
have  regard  to  it.  We  will  do  our  best  to  see  that  our  decisions  are  in  conformity  with  it. 
But  it  is  drawn  in  such  vague  terms  that  it  can  be  used  for  all  sorts  of  unreasonable  claims 
and  provoke  all  sorts  of  litigation.  As  so  often  happens  with  high-sounding  principles, 
they  have  to  be  brought  down  to  earth.  They  have  to  be  applied  in  a  work-a-day  world. 

I  venture  to  suggest  that  it  would  do  the  Muslim  community  no  good — or  any  other 
minority  group  no  good — if  they  were  to  be  given  preferential  treatment  over  the  great 
majority  of  the  people.  If  it  should  happen  that,  in  the  name  of  religious  freedom,  they 
were  given  special  privileges  or  advantages,  it  would  provoke  discontent,  and  even  resent¬ 
ment  among  those  with  whom  they  work.  As,  indeed,  it  has  done  in  this  very  case.  And 
so  the  cause  of  racial  integration  would  suffer.  So,  whilst  upholding  religious  freedom  to 
the  full,  I  would  suggest  that  it  should  be  applied  with  caution,  especially  having  regard 
to  the  setting  in  which  it  is  sought.  Applied  to  our  educational  system,  I  think  that  Mr. 
Ahmad’s  right  to  ‘manifest  his  religion  in  practice  and  observance  must  be  subject  to 
the  rights  of  the  education  authorities  under  the  contract  and  to  the  interests  of  the 
children  whom  he  is  paid  to  teach.  I  see  nothing  in  the  European  Convention  to  give  Mr. 
Ahmad  any  right  to  manifest  his  religion  on  Friday  afternoons  in  derogation  of  his  contract 
of  employment:  and  certainly  not  on  full  pay.4 

But,  as  Scarman  L.J.  pointed  out,5  the  difficulty  with  relying  on  the  Article  9  (2) 
exception  of  ‘the  rights  and  freedom  of  others’,  and  in  particular  on  the  Authority’s 
contractual  right  to  Ahmad’s  services,  was  that  Article  9  (2)  was  not  being  relied  on  to 
establish  the  unreasonableness,  under  the  1974  Act>  °f  t^ie  Authority  s  refusal  to  waive 
Ahmad’s  breach  of  contract.  Rather,  it  was  being  relied  on  to  establish  that  section  30 
(an  overriding  provision  applicable  to  the  contract  of  employment)  on  its  proper  in¬ 
terpretation  gave  Ahmad  a  right  to  worship,  so  that  there  was  no  question  of  breach. 
In  other  words,  Article  9  was  being  relied  on  not  to  controvert  a  limitation  provided 
by  law’  but  to  interpret  a  provision  which  might  or  might  not  constitute  a  limitation 
at  all. 

•  At  p.  40.  2  At  p.  44-  3  At  P-  45-  4  At  P-  4i.  5  At  P-  49- 
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At  the  interpretative  level,  the  question  whether  section  30  ought  to  be  read  expan¬ 
sively  or  restrictively  involved  consideration  of  the  basic  freedoms  preserved  by  Article 
9,  on  the  one  hand,  and  on  the  other  of  factors  such  as  Ahmad’s  undertaking  to  provide 
full-time  service,  and  the  Authority’s  presumed  reliance  on  that  undertaking.  The 
reasons  given  by  Lord  Denning  for  preferring  the  latter  considerations  were  the  dis¬ 
ruption  to  the  administration  of  the  school  caused  by  these  absences,  and  the  possibility 
of  increased  prejudice  against  minority  groups  if  privileges  of  this  sort  were  exercised.1 
Scarman  L.J.,  by  contrast,  thought  that  the  conflicting  considerations  could  be  recon¬ 
ciled  : 

Construed  broadly  and  as  part  of  the  teacher’s  contract  for  full-time  service,  the  section 
means  that  the  teacher  is  not  to  receive  less  emoluments  by  reason  only  that  during  school 
hours  he  attends  religious  worship.  It  is  immaterial  whether  he  does  so  in  the  school  or 
elsewhere;  but  the  right  to  go  to  church,  chapel,  temple  or  mosque  whether  it  be  inside 
or  outside  the  school,  which  the  section  confers  on  the  teacher,  has  to  be  read  into  his 
full-time  contract.  In  the  context  of  such  a  contract  the  right  is  to  be  exercised  in  such  a 
way  as  not  to  conflict  with  the  duty  of  full-time  service.  To  give  business  efficacy  to  a 
contract  which  incorporates  the  section  while  imposing  an  obligation  of  full-time  service 
it  is  necessary  to  imply  a  limitation  that  the  period  of  absence  be  no  longer  than  is  reason¬ 
ably  necessary,  nor  so  frequent  or  of  such  duration  as  to  make  it  impossible  for  the 
teacher  to  offer  full-time  service  .  .  .  Nor  do  I  think  there  is  any  substance  in  the  point 
that  a  broad  construction  of  section  30  imposes  an  unfair  burden  upon  the  teacher’s  col¬ 
leagues.  The  distribution  of  the  teaching  burden  depends  upon  the  staffing  and  timetable 
arrangements  made  by  the  authority.  If  the  authority  has  made  no  arrangements  to  dis¬ 
tribute  the  burden  fairly  in  the  event  of  its  Muslim  teachers  going  to  the  mosque  on 
Fridays,  this  must  be  because  they  have  interpreted  section  30  as  enabling  them  to  refuse 
teachers  reasonable  time  off  to  attend  public  worship  which  it  is  their  religious  duty  to 
attend.  If,  however,  my  view  of  section  30  is  correct,  all  that  is  necessary  is  that  the 
authority  should  make  its  administrative  arrangements  on  the  basis  of  that  view.  It  may 
mean  employing  a  few  more  teachers  either  part-time  or  full-time :  but,  when  that  cost 
is  compared  with  the  heavy  expenditure  already  committed  to  the  cause  of  non-discrimina¬ 
tion  in  our  society,  expense  would  not  in  this  context  appear  to  be  a  sound  reason  for 
requiring  a  narrow  meaning  to  be  given  to  the  words  of  the  statute.  The  question,  there¬ 
fore,  as  to  whether  Mr.  Ahmad  broke  his  contract  ultimately  depends  upon  an  examina¬ 
tion  of  the  particular  circumstances  of  his  case.  In  my  judgment  section  30  is  vital  not 
only  in  considering  the  reasonableness  of  the  I.L.E.A.’s  ultimatum  but  also  in  determining 
Mr.  Ahmad’s  contractual  rights.  Once  the  full  implications  of  the  section  in  its  contractual 
context  are  properly  understood,  I  find  it  impossible  to  say  that  the  45  minutes’  absence 
from  class  every  Friday  to  go  to  the  mosque  constitutes  a  breach  of  this  contract.2 

The  contrast  between  majority  and  minority  on  this  point  is  not  just  a  matter  of  the 
logical  or  temporal  ordering  of  judgments:  it  is  a  fundamental  issue  of  the  relevance  of 
human  rights  (or  indeed  any  other)  standards  in  interpretation.  This  may  well  have 
been  obscured  by  the  fact  that  the  European  Convention  point  was  raised  not  by 
counsel  but  by  the  court,  and  only  on  the  second  appeal  in  the  case.  Moreover  the 
Convention  itself  is  addressed  both  to  the  decision-maker  who  has  to  balance  relevant 
considerations  in  arriving  at  a  particular  conclusion  and,  in  a  subtly  different  way,  to 
the  authority  which  has  to  assess,  against  the  Convention,  the  particular  conclusion 
reached.  The  former  role  will  usually  be  a  legislative  one,  but  a  judge  faced  with  an 
open  issue  of  interpretation  of  a  provision  may  well  be  placed  in  the  same  position. 
Considerations,  such  as  the  well-known  ‘margin  of  appreciation’  doctrine,3  relevant  at 

At  p.  41.  2  At  pp.  50-1. 

3  For  a  recent  discussion  see  Feingold,  Notre  Dame  Lawyer,  53  (1977),  PP-  90-106. 
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the  second  level  have  little  or  no  relevance  at  the  first.  To  a  municipal  court,  whose 
concern  is  not  to  register  compliance  with  the  Convention  or  lack  of  it,  but  to  determine 
authoritatively  what  the  law  is,  the  Convention  can  be  important  only  if  it  provides 
standards,  principles  or  values  which  assist  in  determining  issues  rather  than  in  justify¬ 
ing,  ex  post  facto,  decisions  already  reached  on  other  grounds. 

The  most  remarkable  feature  of  Scarman  L.J.’s  dissent,  however,  is  its  treatment  of 
whac  must  have  seemed  the  most  significant  obstacle  to  consideration  of  the  Convention 
standard:  its  application  to  legislation  passed  before  the  Convention  itself.  The  justi¬ 
fication  for  reference  to  the  external  standard  provided  by  a  treaty  of  this  type1  in 
interpreting  municipal  legislation  is  that  Parliament  is  presumed  to  legislate  with  a 
view  to  compliance  with,  rather  than  in  violation  of,  the  country’s  international  obli¬ 
gations.  It  is  hard  to  see  how  this  presumption  can  apply  when  the  relevant  obligations 
did  not  exist,  and  were  not  contemplated,  at  the  time  of  legislation.2  In  orthodox 
terms,  the  question  is  whether  earlier  statutes  can  be  subjected  to  a  process  of  progres¬ 
sive  interpretation  by  reference  to  standards  enunciated  in  subsequent  international 
instruments,  and  the  chief  interest  in  Scarman  L.J.’s  judgment  is  the  explicit  and 
careful  reasoning  by  which  he  concluded  that  such  progressive  interpretation  is  possible : 

When  the  section  was  enacted,  the  negative  approach  to  its  interpretation  was,  no 
doubt,  sufficient.  But  society  has  changed  since  1944:  so  also  has  the  legal  background. 
Religions,  such  as  Islam  and  Buddhism,  have  substantial  followings  among  our  people. 
Room  has  to  be  found  for  teachers  and  pupils  of  the  new  religions  in  the  educational 
system,  if  discrimination  is  to  be  avoided.  This  calls  not  for  a  policy  of  the  blind  eye  but 
for  one  of  understanding.  The  system  must  be  made  sufficiently  flexible  to  accommodate 
their  beliefs  and  their  observances:  otherwise,  they  will  suffer  discrimination — a  conse¬ 
quence  contrary  to  the  spirit  of  section  30,  whatever  the  letter  of  that  law.  The  change  in 
legal  background  is  no  less  momentous.  Since  1944  the  United  Kingdom  has  accepted 
international  obligations  designed  to  protect  human  rights  and  freedoms,  and  has  enacted 
a  series  of  statutes  designed  for  the  same  purpose  in  certain  critical  areas  of  our  society. 
These  major  statutes  include  the  Trade  Union  and  Labour  Relations  Act  1974,  the  Em¬ 
ployment  Protection  Act  1975,  the  Sex  Discrimination  Act  1975,  and  the  race  relations 
legislation. 

They  were  enacted  after  the  United  Kingdom  had  ratified  the  European  Convention 
on  Human  Rights  .  .  .  and  in  the  light  of  our  obligations  under  the  Charter  of  the  United 
Nations.  Today,  therefore,  we  have  to  construe  and  apply  section  30  not  against  the  back¬ 
ground  of  the  law  and  society  of  1944  but  in  a  multi-racial  society  which  has  accepted 
international  obligations  and  enacted  statutes  designed  to  eliminate  discrimination  on 
grounds  of  race,  religion,  colour  or  sex.  Further,  it  is  no  longer  possible  to  argue  that 
because  the  international  treaty  obligations  of  the  United  Kingdom  do  not  become  law 
unless  enacted  by  Parliament  our  courts  pay  no  regard  to  our  international  obligations. 
They  pay  very  serious  regard  to  them :  in  particular,  they  will  interpret  statutory  language 
and  apply  common  law  principles,  wherever  possible,  so  as  to  reach  a  conclusion  con¬ 
sistent  with  our  international  obligations  .  .  . 

With  these  general  considerations  in  mind,  I  conclude  that  the  present  case,  properly 
considered,  begins  but  does  not  end  with  the  law  of  contract.  It  ends  with  a  very  difficult 
problem — the  application  to  the  particular  circumstances  of  this  appellant  of  the  new  law 
associated  with  the  protection  of  the  individual’s  human  rights  and  fundamental  freedoms 
. . .  [Fundamentally  a  narrow  construction  of  the  section  is  in  conflict  with  the  developments 

1  As  distinct  from  conventions  implemented  specifically  by  legislation:  in  such  a  case  the  con¬ 
vention  is  not  strictly  ‘external’  to  the  statute,  and  there  is  a  presumption  of  conformity  between 
statute  and  convention,  even  if  no  question  of  consistency  with  international  law  is  raised.  Cf. 
Cases  3  and  4  supra  and  Case  6  infra. 

2  Cf.  this  Year  Book,  48  (1976-7),  pp.  346,  350  n.  4. 
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in  our  society  to  which  I  have  already  referred  developments  which  are  protected  by 
the  statutes  to  which  I  have  also  referred.  A  narrow  construction  of  the  section  would 
mean  that  a  Muslim,  who  took  his  religious  duty  seriously,  could  never  accept  employ¬ 
ment  as  a  full-time  teacher,  but  must  be  content  with  the  lesser  emoluments  of  part-time 
service.  In  modern  British  society,  with  its  elaborate  statutory  protection  of  the  individual 
from  discrimination  arising  from  race,  colour,  religion  or  sex,  and  against  the  background 
of  the  European  Convention,  this  is  unacceptable,  inconsistent  with  the  policy  of  modern 
statute  law,  and  almost  certainly  a  breach  of  our  international  obligations.  Unless,  there¬ 
fore,  the  language  of  section  30  forces  one  to  adopt  the  narrow  construction,  I  would 
think  it  wrong  to  do  so.  But  it  does  not:  the  section,  linguistically  speaking,  can  be  con¬ 
strued  broadly  or  narrowly.  No  doubt,  Parliament  in  1944  never  addressed  its  mind  to 
the  problem  of  this  case.  But,  if  the  section  lends  itself,  as  successful  human  rights  or 
constitutional  legislation  must  lend  itself,  to  judicial  interpretation  in  accordance  with 
the  spirit  of  the  age,  there  is  nothing  in  this  point,  save  for  the  comment  that  Parliament 
by  refusing  to  be  too  specific  was  wiser  than  some  of  us  have  subsequently  realised.  The 
choice  of  construction,  while  it  must  be  exercised  judicially,  is  ours :  for  the  reasons  which 
I  have  attempted  to  formulate,  the  decision  must  be  in  favour  of  the  broad  construction.1 

Here,  subsequent  international  and  domestic  legal  developments  are  being  used  to 
formulate  a  principle  by  which  to  resolve  a  dispute  as  to  the  interpretation  of  an  earlier 
statute.  The  method  is  that  of  activist,  committed,2  decision-making;  of  ‘progressive 
interpretation’  more  familiar  in  countries  with  written  constitutions  and  judicial  review 
of  legislation.  But  in  the  event  the  markedly  less  activist  approach  of  the  majority 
prevailed:  the  relatively  peripheral  role  of  the  European  Convention,  established  in 
Salamat  Bibi,  seems  to  have  been  confirmed.3 


Municipal  law — relation  to  international  convention — interpretation  by  reference  to  French 
text  of  convention — general  principles  of  interpretation  of  treaty -implementing  legislation. 

Case  No.  6.  James  Buchanan  &  Co.  Ltd.  v.  Babco  Forwarding  &  Shipping  (U .K.)  Ltd., 
[1978]  A.C.  141;  [1977]  3  All  E.R.  1048;  [1978]  3  W.L.R.  907;  [1978]  R.T.R.  59,  H.L.; 
affirming  [1977]  Q.B.  208;  [1977]  1  All  E.R.  518;  [1977]  2  W.L.R.  107;  [1977]  1 
Lloyd’s  Rep.  234;  [1977]  R.T.R.  457,  C.A.  The  decision  of  the  Court  of  Appeal  in 

1  [1978]  1  Q.B.  at  pp.  48,  50. 

2  Lord  Scarman  is  of  course  well-known  for  his  advocacy  of  an  enforceable  ‘Bill  of  Rights’ 
for  the  United  Kingdom:  see  his  Harnlyn  Lectures,  English  Law — The  New  Dimension  (London, 
1974),  PP-  10-21. 

3  The  European  Convention,  though  pleaded,  was  regarded  as  not  affecting  the  position  in 
Amies  v.  Inner  London  Education  Authority ,  [1977]  2  All  E.R.  100  (E.A.T.)  (see  at  p.  103  per 
Bristow  J.),  and  in  Ostreicher  v.  Secretary  of  State  for  the  Environment,  [1978]  1  All  E.R.  591  at 
pp.  593-4  per  Deputy  Judge  Frank;  no  reference  was  made  to  the  issue  on  appeal:  [1978]  1 
W.L.R.  810,  C.A.  On  the  other  hand  the  practice  of  the  European  Commission  was  referred  to 
as  a  subsidiary  consideration  by  Lord  Denning  M.R.  in  R.  v.  Secretary  of  State  for  Home  Affairs, 
ex  parte  Hosenball,  [1977]  1  W.L.R.  766  at  p.  779  (deportation  of  aliens),  and  by  Cumming-Bruce 
L.J.  in  R.  v.  Board  of  Visitors  of  Hull  Prison,  ex  parte  St.  Gertnain,  [1978]  2  W.L.R.  598  at  p.  606 
(availability  of  certiorari  to  control  internal  disciplinary  proceedings  of  Prison  Board).  Finally, 
in  Allgemeine  Gold  und  Silberscheideansta.lt  v.  Commissioners  of  Customs  &  Excise,  [1978]  2 
C.M.L.R.  292,  Donaldson  J.  refused  to  refer  to  the  Court  of  Justice  of  the  European  Communi¬ 
ties  the  question  whether  the  Treaty  of  Rome,  in  the  light  of  the  European  Convention,  overrode 
a  confiscatory  provision  in  the  Customs  and  Excise  Act  1952.  The  relevance  of  the  Convention 
to  the  interpretation  of  the  provision  in  the  1952  Act  does  not  seem  to  have  been  argued.  The 
three  cases  give  clear  and  discouraging  support  to  the  distinction  drawn  in  the  text  between  the 
different  stages  at  which  the  Convention  may  be  relevant. 
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this  case  was  noted  in  the  last  volume  of  this  1  ear  Book.1  The  main  issue  was  the  in- 
terpietation  of  Article  23  paragraph  4  of  the  Convention  on  the  Contract  for  the  In¬ 
ternational  Carriage  of  Goods  by  Road  of  1956, 2  the  English  text  of  which  is  scheduled 
to  the  Carriage  of  Goods  by  Road  Act  1965.  Article  23  paragraph  4  provides  that 
compensation  for  loss  of  goods  shall  include  ‘the  carriage  charges,  Customs  duties  and 
other  charges  incurred  in  respect  of  the  carriage  of  the  goods’.  Higher  compensation 
than  that  provided  for  in  Article  23  is  only  recoverable  ‘where  the  value  of  the  goods 
or  a  special  interest  in  delivery  has  been  declared  in  accordance  with  articles  24  and  26’. 3 
Here,  export  whisky  in  bond  had  been  stolen,  owing  to  the  defendant’s  negligence, 
and  as  a  result  the  plaintiff  had  been  required  to  pay  some  £30,000  in  excise  duty, 
since  it  could  not  show  that  the  whisky  had  not  entered  the  local  market.4  The  Court 
of  Appeal  held  that  the  £30,000  was  recoverable  as  ‘other  charges  incurred  in  respect 
of  the  carriage  of  the  goods  ,  but  they  reached  this  conclusion  in  somewhat  different 
ways.  Lord  Denning  M.R.  repeated  his  call  for  a  ‘European’  and  ‘teleological’approach: 
in  a  phrase,  Seaford  Court  Estates  Ltd.  v.  Asher 5  internationalized.  Finding  ‘a  gap  .  .  . — 
at  any  rate  in  the  English  version  of  it’,  he  proceeded  to  ‘fill  the  gap  left  by  the  English 
text  so  as  to  achieve’  the  desirable  result.6  Roskill  and  Lawton  L.JJ.  agreed  in  more 
restrained  terms  with  the  need  for  flexible  interpretation,7  rejected  a  restrictive  inter¬ 
pretation  of  other  charges’  by  reference  to  the  eiusdem  generis  rule  (‘a  peculiarity  of 
English  law  8),  but  in  the  end  were  persuaded  to  a  broader  interpretation  by  referring 
to  the  equally  authoritative  French  text  of  the  Convention.9  Finally,  the  Court  of 
Appeal  agreed  on  the  desirability  of  a  uniform  interpretation  of  the  Convention  by 
reference  to  foreign  decisions  on  it,  though  none  had  been  cited.10 

In  view  of  this  diversity  of  interpretative  techniques,  the  House  of  Lords,  on  the 
defendant  s  appeal,  had  what  must  have  seemed  an  excellent  opportunity  to  pronounce 
on  the  problem.  In  the  event  the  Court  of  Appeal  was  affirmed  by  only  a  narrow 
majority,  and  only  some  of  the  underlying  interpretative  issues  were  resolved:  on  others 
there  was  substantial  disagreement. 

Their  Lordships  most  clearly  agreed  in  rejecting  Lord  Denning’s  ‘teleological  ap¬ 
proach  ,  as  firmly  as  Seaford  Court  Estates  Ltd.  v.  Asher,  had  been  rejected  before  it,11 
though  much  more  politely. 

I  find  myself  unable  to  follow  the  first  of  the  above-mentioned  routes — that  which 
attracted  Lord  Denning  M.R.  I  cannot  detect  that  this  is  a  case  of  a  gap  in  the  legisla¬ 
tion.  The  question  simply  is  whether  this  loss  is  to  fall  on  the  owner  or  on  the  carrier. 
The  words  used  must  cover  the  case  in  one  way  or  the  other — we  have  to  decide  which : 
if  they  are  not  such  as  to  impose  liability  on  the  carrier,  the  owner  is  left  to  bear  his  loss. 
Furthermore,  the  assumed  and  often  repeated  generalisation  that  English  methods  are 
narrow,  technical  and  literal,  whereas  continental  methods  are  broad,  generous  and 
sensible,  seems  to  me  insecure  at  least  as  regards  interpretation  of  international  conven¬ 
tions.  (In  the  present  context  I  do  not  get  assistance  from  methods  said  to  be  used  in 

1  This  Year  Book,  48  (1976-7),  pp.  341-5. 

2  United  Kingdom  Treaty  Series,  No. 90  (1967)  (Cmnd.  3455). 

3  Art.  23  para.  6.  4  Customs  and  Excise  Act  1952,  s.  85. 

5  I!1 949]  2  K.B.  481  at  pp.  498-9.  The  passage  ([1977]  Q.B.  at  pp.  213-14)  is  set  out  in  this 

Year  Book,  48  (1976-7),  pp.  342-3. 

6  At  p.  214.  7  At  pp.  221,  222  respectively. 

8  At  p.  219. 

9  At  p.  220  per  Roskill  L.J.;  at  p.  223  per  Lawton  L.J. 

10  At  p.  213  per  Lord  Denning  M.R. ;  at  p.  216  per  Roskill  L.J. ;  at  pp.  221-2  per  Lawton  L.J. 

11  Magor  &  St.  Mellons  Rural  District  Council  v.  Nezvport  Corporation,  [1952]  A.C.  189,  at 

p.  191  per  Lord  Simonds. 
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interpreting  the  Treaty  of  Rome  by  the  Court  of  Justice  of  the  European  Communities.) 
We  have  our  share  of  technical  decisions  but  I  do  not  know  that  this  is  greater  than  other 
jurisdictions  can  claim :  the  often  quoted  case  of  Ellerman  Lines  Ltd.  v.  Murray  is  un¬ 
typical  and  in  my  opinion  should  no  longer  be  followed.  English  judges  have  been  inter¬ 
preting  such  international  instruments  as  the  Hague  Rules  and  commercial  documents 
for  many  years  with  some  success  and  international  approbation.  This  (CMR)  Conven¬ 
tion  has  been  accepted  by  more  than  20  states,  some  of  them  close  to  English  ways  of 
thought.  I  cannot  credit  them  all,  or  some  average  of  them,  with  recognisably  superior, 
or  even  different,  methods  of  interpretation.1 

There  was  also  agreement  that  international  instruments  of  this  sort  should  be  inter¬ 
preted  flexibly: 

I  think  that  the  correct  approach  is  to  interpret  the  English  text,  which  after  all  is  likely 
to  be  used  by  many  others  than  British  businessmen,  in  a  normal  manner,  appropriate 
for  the  interpretation  of  an  international  convention,  unconstrained  by  technical  rules  of 
English  law,  or  by  English  legal  precedent,  but  on  broad  principles  of  general  accepta¬ 
tion  .  .  .2 

However,  the  more  precise  issues  met  with  a  more  varied  response.  Lord  Edmund- 
Davies  (who  dissented)  thought  that  the  eiusdem  generis  rule  was  appropriately  applied 
here: 

I  have  no  reason  to  think  that  it  is  peculiar  to  English  law  or  that  the  rule,  properly  and 
sensibly  applied,  would  be  regarded  with  disfavour  in  other  countries.3 

Of  the  majority,  only  Lord  Salmon  referred  to  the  rule:  he  could  see  no  reason  to 
apply  it,  but  gave  no  specific  reason  either  for  not  applying  it.4 

More  importantly,  although  two  (conflicting)  foreign  cases  on  Article  23  paragraph 
4  were  cited,  there  was  considerable  sympathy  with  Megaw  L.J.’s  observations  in 
Ulster-Swift  Ltd.  v.  Taunton  Meat  Haulage  Ltd.  :5 6  reference  to  foreign  decisions  was 
of  limited  value  unless  those  decisions  demonstrated  general  agreement  on  the  point. 

If  a  corpus  of  law  had  grown  up  overseas  which  laid  down  the  meaning  of  article  23,  our 
courts  would  no  doubt  follow  it  for  the  sake  of  the  uniformity  which  it  is  the  object  of 
the  Convention  to  establish.  But  no  such  corpus  exists  .  .  .  Far  from  there  being  any 
uniform  corpus  of  law  relating  to  the  Convention,  .  .  .  disharmony  reigns,  for  12  different 
interpretations  have  been  produced  by  the  courts  of  different  member  countries  concern¬ 
ing  the  supposed  meaning  of  various  articles  in  the  Convention.  Our  courts  are  therefore 
thrown  back  on  their  own  resources.  We  must  rely  on  our  own  methods  of  interpretation 
and  the  broad  principles  I  have  attempted  to  state  .  .  .5 

The  most  important,  because  the  most  precise,  issue  was  the  propriety  of  reference 
to  the  French  text  of  the  Convention.  The  attestation  clause  of  the  Convention  declares 
the  English  and  French  texts  to  be  equally  authentic;  however,  that  clause  was  ‘not 

1  [1978]  A.C.  at  p.  153  per  Lord  Wilberforce.  Cf.  at  p.  156 per  Viscount  Dilhorne;  at  pp.  160-1 
per  Lord  Salmon;  at  p.  168  per  Lord  Edmund-Davies  (dissenting)  (with  whom  Lord  Fraser 
agreed). 

2  At  p.  152.  To  the  same  effect,  at  p.  157  per  Viscount  Dilhorne;  at  p.  160  per  Lord  Salmon. 
Cf.  however  at  p.  168  per  Lord  Edmund-Davies. 

3  At  p.  167. 

4  At  p.  160. 

5  [i977]  1  W.L.R.  625;  this  Year  Book,  48  (1976-7),  pp.  344-5. 

6  At  p.  1 61  per  Lord  Salmon.  Cf.  at  p.  153  per  Lord  Wilberforce;  at  pp.  168-9  per  Lord 
Edmund-Davies. 
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reproduced’  in  the  schedule  to  the  1965  Act.  Three  different  views  were  taken  as  to 
the  propriety  of  reference  to  the  French  text. 

First,  the  view  taken  by  Roskill  and  Lawton  L.JJ.  was  affirmed  by  Lord  Wilberforce: 

It  might ...  be  arguable  (though  this  was  not  in  fact  argued)  — by  distinction  from  a  case 
where  the  authentic  text  is  (for  example)  French  and  the  enacted  text  an  English  transla¬ 
tion — that  only  the  English  text  ought  to  be  looked  at.  In  my  opinion  this  would  be  too 
narrow  a  view  to  take,  given  the  expressed  objective  of  the  Convention  to  produce  uni¬ 
formity  in  all  contracting  states.  Moreover,  it  is  perfectly  legitimate  in  my  opinion  to  look 
for  assistance,  if  assistance  is  needed,  to  the  French  text.  This  is  often  put  in  the  form 
that  resort  may  be  had  to  the  foreign  text  if  (and  only  if)  the  English  text  is  ambiguous, 
but  I  think  this  states  the  rule  too  technically  .  .  .  There  is  no  need  to  impose  a  preliminary 
test  of  ambiguity. 

My  Lords,  I  would  not  lay  down  rules  as  to  the  manner  in  which  reference  to  the 
French  text  is  to  be  made.  It  was  complained — by  reference  to  the  use  of  the  French  text 
made  by  Roskill  L.J.  and  Lawton  L .J. — that  there  was  no  evidence  as  to  the  meaning  of 
the  French  text,  and  that  the  Lords  Justices  were  not  entitled  to  use  their  own  knowledge 
of  the  language.  There  may  certainly  be  cases  when  evidence  is  required  to  find  the  exact 
meaning  of  a  word  or  a  phrase;  there  may  be  other  cases  when  even  an  untutored  eye  can 
see  the  crucial  point  (cf.  Corocraft  Ltd.  v.  Pan  American  Ainvays  Inc.  [1969]  1  Q.B.  616 
(insertion  of  ‘and’  in  the  English  text)).  There  may  be  cases  again  where  a  simple  ref¬ 
erence  to  a  good  dictionary  will  supply  the  key  (see  per  Kerr  J.  in  Pother  gill  v.  Monarch 
Airlines  Ltd.  [1978]  Q.B.  108,  on  ‘avarie’).  In  a  case,  such  as  I  think  the  present  is,  when 
one  is  dealing  with  a  nuanced  expression,  a  dictionary  will  not  assist  and  reference  to  an 
expert  might  also  be  unhelpful,  for  the  expert  would  have  to  direct  his  evidence  to  a  two- 
text  situation  rather  than  simply  to  the  meaning  of  words  in  his  own  language,  so  that  he 
would  be  in  the  same  difficulty  as  the  court.  But  I  can  see  nothing  illegitimate  in  the 
court  looking  at  the  two  texts  and  reaching  the  conclusion  that  both  are  expressed  in 
general  or  perhaps  imprecise  terms,  so  as  to  justify  rejection  of  a  narrow  meaning.1 

Lord  Salmon  agreed  on  the  propriety  of  reference  to  the  Convention,  but  not  on  its 
utility  in  this  case: 

This  convention  (CMR)  is  in  the  English  and  the  French  language.  The  two  versions 
which  appear  side  by  side  in  the  Convention  are  each  obviously  intended  to  have  precisely 
the  same  meaning  because  the  object  of  the  Convention  is  clearly  to  make  the  law  it  lays 
down  uniformly  applicable  to  every  country  which  adopts  it.  If  in  a  statute  which  is  based 
on  an  international  convention  expressed  in  two  different  languages  there  is  some  doubt 
as  to  its  meaning  in  one  language,  it  is  permissible  to  seek  help  from  the  way  in  which  it 
is  expressed  in  the  other.  I  agree,  therefore,  that  Roskill  and  Lawton  L.JJ.  were  entitled 
to  consider  the  French  version  of  the  Convention  in  question.  For  my  part,  however,  I 
consider  that  the  French  version  ‘frais  encourus  a  l’occasion  du  transport’  is  no  more  or 
less  precise  than  the  English  version  and  therefore  affords  no  real  help  in  solving  the 
question  which  confronts  us.2 

Lord  Edmund-Davies  took  a  more  restrictive  view: 

I  have  misgivings  about  the  Bench  drawing  solely  upon  its  own  knowledge  of  a  foreign 
language  in  arriving  at  important  conclusions,  nor  am  I  able  to  judge  whether  Roskill 
and  Lawton  L.JJ.  were  justified  in  claiming  to  have  derived  enlightenment  from  the 
French  text  of  the  Convention.  Equally  unable  am  I  (in  the  complete  absence  of  any 
evidence  on  the  point)  to  judge  whether,  on  the  other  hand,  Mr.  Buckley  was  right  in 
submitting  to  your  Lordships,  as  he  did,  that  the  French  text  is,  if  anything,  narrower 
and  more  closely  connected  with  the  carriage  itself  than  even  the  English  text  of  article 
23  .  .  .  Recognising  .  .  .  that  my  misgivings  may  be  ill-founded,  I  am  not  disposed  to 

2  At  pp.  159,  161. 


1  At  pp.  152-3- 
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differ  from  the  conclusion  of  my  noble  and  learned  friend,  Lord  Wilberforce,  regard¬ 
ing  the  propriety  of  adverting  to  the  French  text  of  the  1965  Convention.  But  this  is  per¬ 
missible  only  if  the  English  version  is  ambiguous,  and  I  have  already  indicated  that  in  my 
view  it  is  not.1 

This  is  in  line  with  traditional  formulations  requiring  ‘ambiguity’  before  reference  can 
be  made  to  the  text  of  a  convention.  On  the  other  hand  Lord  Wilberforce  expressly 
disapproved  Ellerman  Lines  v.  Murray,  which  is  taken  as  the  fans  et  origo  of  the 
‘ambiguity’  rule. 

A  third,  even  more  restrictive,  view  was  expressed  by  Viscount  Dilhorne,  who  agreed 
with  the  majority  on  the  basis  of  his  interpretation  of  the  English  text: 

In  reaching  this  conclusion  I  have  not  found  it  necessary  to  refer  to  the  French  text  of 
the  Convention.  I  confess  to  some  doubt  as  to  the  propriety  of  doing  so  when  Parliament 
has  only  scheduled  the  English  text  to  the  Act  and  declared  that  is  to  have  the  force  of 
law.  If  it  is  proper  to  do  so,  I  do  not  regard  my  knowledge  of  the  nuances  of  the  French 
language  to  be  a  reliable  guide  to  the  meaning  to  be  given  to  these  English  words.2 

Practice  in  the  implementation  of  treaty  texts  with  multiple  languages  has  not  been 
consistent.  In  a  few  cases,  a  single  foreign  language  version  is  expressed  to  be  the 
paramount  text.3  In  some  statutes,  the  language  clause  is  scheduled;  in  others  it  is  not.4 
In  one  case  the  scheduled  English  version  was  expressly  referred  to  as  a  ‘translation’.5 
It  is  probably  wrong,  therefore,  to  draw  conclusions  from  a  minute  examination  of  the 
terms  of  the  particular  sections  incorporating  or  implementing  a  convention.  But  there 
may  be  a  distinction  (not  attended  to  by  Viscount  Dilhorne  in  this  passage)  between 
incorporating  the  terms  of  a  convention  as  such  and  giving  the  force  of  law  to  par¬ 
ticular  words  or  provisions  drawn  from  a  convention.  For  example,  a  contract  may 
incorporate  particular  provisions  of  a  convention  in  a  context  that  requires  a  different 
meaning  to  be  given  to  them  than  would  be  given  to  the  convention  itself.6  As  Lord 
Wilberforce  pointed  out,  the  purpose  of  section  1  of  the  1965  Act  was  to  incorporate 

1  At  pp.  166-7.  Lord  Fraser  expressed  his  general  agreement  with  Lord  Edmund-Davies, 
but  added  (at  p.  170):  ‘I  am  not  able  to  derive  any  help  from  the  French  text  of  the  Convention, 
which  so  far  as  I  can  tell  from  my  limited  knowledge  of  that  language  is  no  more  precise  on  the 
point  than  the  English  text.’ 

2  At  p.  158. 

3  Carriage  by  Air  Act  1961,  s.  1  (2);  Carriage  by  Air  (Supplementary  Provisions)  Act  1962, 
s.  1  (2);  Carriage  by  Railway  Act  1972,  s.  1  (2). 

4  Cf.  Carriage  by  Air  Act  1932,  s.  1  (1)  &  Schedule;  Diplomatic  Privileges  Act  1964,  s.  2; 
Consular  Relations  Act  1968,  s.  1  (1);  Carriage  of  Passengers  by  Road  Act  1974. 

5  Merchant  Shipping  (Convention)  Act  1914  (preamble). 

6  This  distinction  was  drawn  by  Kerr  J.  in  Lively  Ltd.  v  City  of  Munich,  [1977]  1  Lloyd’s  Rep. 
420,  where  rates  of  exchange  under  a  bond  agreement  were  to  be  ‘determined  by  the  par  values 
of  the  currencies  concerned  in  force  on  the  appropriate  day  as  agreed  with  the  International 
Monetary  Fund  under  Article  IV  Section  1  of  the  Articles  of  Agreement  of  the  International 
Monetary  Fund’ — language  itself  adopted  from  Art.  13  (a)  of  the  Agreement  on  German  External 
Debts  of  1953.  The  question  was  whether  ‘par  values’  of  the  relevant  currencies  could  be  regarded 
as  ‘in  force’  when  both  these  currencies  were  floating.  Kerr  J.  described  in  some  detail  the 
changes  in  monetary  arrangements  under  the  Fund  since  1971,  but  avoided  pronouncing  on  the 
international  issues  involved.  He  said  (at  p.  429):  ‘it  is  in  my  judgment  essential  to  construe 
this  article  [sc.  Art.  13  as  adopted  by  the  bond  agreement]  in  a  commercially  realistic  sense. 
The  present  issue  is  concerned  with  a  rate  of  exchange  applicable  to  a  commercial  transaction; 
it  is  not  concerned  with  treaty  obligations  by  governments  to  the  I.M.F.  or  inter  se.  It  does  not 
follow  from  the  fact  that  par  values  continued  to  be  used  for  certain  purposes  in  the  latter  field 
that  they  were  ‘in  force’  for  the  purpose  of  construing  these  words  when  art.  13  (a)  is  incorporated 
into  a  bond.’ 
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the  convention,  not  just  particular  provisions  in  isolation.1  It  is  only  by  attending  to 
the  convention  as  a  whole  (including  its  other  authentic  text)  that  the  desired  uniform¬ 
ity  of  law  between  contracting  Parties  can  be  obtained — or,  more  realistically,  lack  of 
uniformity  minimized.2 

It  seems  then  that  the  rules  about  reference  to  other  language  texts  of  a  convention 
implemented  in  terms  as  part  of  English  law  are  now  as  follows:  1.  It  is  proper  to  refer 
to  a  foreign  language  text  to  help  resolve  problems  with  the  interpretation  of  the 
English  language  text.  2.  It  is  not  clear  whether  a  preliminary  finding  of  ‘ambiguity’ 
is  required.  Lord  Wilberforce  and,  it  seems,  Lord  Salmon  thought  not;  Lord  Edmund- 
Davies  and  (although  he  did  in  fact  refer  to  the  French  text)  Lord  Fraser  thought  so. 
3.  The  courts  will  not  require  expert  evidence  of  the  foreign  language,  but  may  be 
cautious  in  applying  their  own  knowledge,  or  dictionaries  and  reference  works,  in  any 
but  fairly  clear  cases  of  discrepancy.3  4.  It  seems  to  be  assumed  that,  where  a  court 
does  look  at  the  foreign  language  text,  the  accepted  international  law  rule  that  the  texts 
are  presumed  to  mean  the  same  thing,  and  that  apparent  divergences  are  to  be  recon¬ 
ciled  having  regard  to  the  object  and  purpose  of  the  treaty,  will  be  applied.4  5.  This 
is,  however,  subject  to  the  proviso  that  (unless  there  is  express  statutory  provision  to 
the  contrary)  the  English  text  will  prevail  in  the  case  of  irreconcilable  conflict.5 


Jurisdiction — attempt  outside  the  jurisdiction  to  commit  a  crime  within  the  jurisdiction — 
communication  of  attempt  by  the  media 

Case  No.  7.  Director  of  Public  Prosecutions  v.  Stonehouse,  [1978]  A.C.  55;  [1977]  2 
All  E.R.  909;  [1977]  3  W.L.R.  143;  65  Cr.  App.  R.  192,  H.L.  In  mid-1974  John 
Stonehouse  had  his  wife  take  out  five  insurance  policies  on  his  life.  He  also  procured 
two  false  passports.  Then,  on  a  trip  to  Miami,  he  staged  his  disappearance  while  swim¬ 
ming.  As  was  intended,  the  news  was  quickly  transmitted  to  England.  His  wife,  ignorant 
of  the  deception,  had  made  no  claim  on  the  policies  when  Stonehouse  was  discovered 
in  Australia,  but  her  solicitors  had  made  a  preliminary  approach  to  the  insurance 
companies.  On  these  facts,  the  Court  of  Appeal  certified  as  a  point  of  general  public 

1  At  p.  152. 

2  Cf.  Art.  3  of  the  United  Nations  Convention  on  the  Carriage  of  Goods  by  Sea  1978  (the 
‘Hamburg  Rules’):  ‘In  the  interpretation  and  application  of  the  provisions  of  this  Convention 
regard  shall  be  had  to  its  international  character  and  to  the  need  to  promote  uniformity’ 
(A/CONF.  89/13;  International  Legal  Materials,  17  (1978),  p.  608). 

3  It  seems  that  the  Court  of  Appeal’s  perception  (shared  by  Lord  Wilberforce)  of  the  crucial 
phrase  ‘encourus  a  l’occasion  du’  may  have  been  correct.  Robert,  ‘Occasion’  2,  has  ‘circonstance 
qui  determine  a  faire  quelque  chose,  qui  est  favorable  a  la  naissance  de  quelque  chose’. 

4  Cf.  Vienna  Convention  on  the  Law  of  Treaties  (1969),  Art.  33. 

5  In  the  period  under  review  there  were  several  other  reported  decisions  on  the  C.M.R.  Conven¬ 
tion  :  see  Muller  Batavier  Ltd.  v.  Laurent  Transport  Co.  Ltd.,  [1977]  1  Lloyd’s  Rep.  41 1  (May  J.) ; 
SGS-Ates  Componenti  Elettronici  S.p.A.  v.  Grappo  Ltd.  and  others.,  [1978]  1  Lloyd’s  Rep.  281 
(Robert  Goff  J.).  On  the  latter  see  Hardingham,  Lloyd’s  Maritime  &  Commercial  Laic  Quarterly, 
August  1978,  pp.  499-504.  Other  decisions  on  the  interpretation  of  treaty-implementing  statutes 
included  Kendall  v.  Kendall,  [1977]  Fam.  209  (Rollings  J.)  (Hague  Convention  on  the  Recogni¬ 
tion  of  Divorces  and  Legal  Separations  1968;  noted  Collier,  Cambridge  Laic  Journal,  36  (1978), 
pp.  45-8);  The  Giacinto  Motta,  [1978]  2  Lloyd’s  Rep.  221  (Brandon  J.)  (Brussels  Collision 
Convention  1910),  and  The  Rena  K,  [1978]  3  W.L.R.  431  (Brandon  J.)  (New  York  Convention 
on  the  Recognition  and  Enforcement  of  Foreign  Arbitral  Awards  1958).  In  both  these  two  cases, 
Brandon  J.  was  forced  to  the  conclusion  that  the  Act  in  question  did  not  fully  implement  the 
provisions  of  the  particular  Convention:  see  [1977]  2  Lloyd’s  Rep.  at  p.  225;  [1978]  3  W.L.R. 
at  pp.  449-50.  A  similar  conclusion  was  reached  by  Robert  Goff  J.  in  I  Congreso  del  Partido, 
[1978]  1  Q.B.  at  pp.  541-2;  supra,  p.  267. 
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importance  the  question  whether  the  English  courts  had  jurisdiction  over  the  offence 
of  attempting  to  obtain  property  by  deception  contrary  to  section  15  of  the  Theft  Act 
1968,  ‘the  final  act  alleged  to  constitute  the  offence  of  attempt  having  occurred  outside 
the  jurisdiction’.  The  House  of  Lords  unanimously  dismissed  Stonehouse’s  appeal, 
although  their  reasoning  on  the  jurisdiction  point  was  not  entirely  unanimous. 

It  was  conceded  that  if  the  insurance  money  had  in  fact  been  obtained  in  England, 
even  by  an  innocent  third  party,  the  English  courts  would  have  had  jurisdiction,  on 
the  basis  of  the  so-called  ‘terminatory’  principle  of  jurisdiction.  It  was  also  conceded 
that  if  Stonehouse  had  personally  communicated  his  intention  to  an  agent  in  England, 
jurisdiction  could  properly  have  been  exercised.1  Did  the  fact  that  no  act  of 
Stonehouse’s  took  place  in  England  make  a  difference?  Their  Lordships  equated 
intended  and  inevitable  communication  through  the  mass  media  with  personal  corre¬ 
spondence.  In  Lord  Edmund-Davies’  words: 

The  law  must  keep  in  step  with  technical  advances  in  international  communications  and 
the  dissemination  of  news,  and  one  who  has  it  in  mind  that  they  will  be  utilised  by  others 
and,  indeed,  banks  on  their  doing  so  must,  in  my  judgment,  be  treated  no  differently 
from  one  who  himself  posts  a  letter  or  telephones  a  message  or  makes  a  personal  broadcast, 
in  which  events  learned  counsel  accepted  that  the  issue  of  justiciability  could  not  be  in 
doubt.2 

This  view  has  been  criticized  on  the  grounds  that  the  publicity  surrounding 
Stonehouse’s  disappearance  was  too  remote  and  uncertain  to  be  classed  alongside 
personal  communication,3  and  also  that  Stonehouse  could  not  be  said  to  have  caused 
the  publicity,  over  which  he  had  no  control.4  It  is  submitted  that  neither  criticism  takes 
sufficient  account  of  the  peculiarity  of  these  facts.  Not  only  did  Stonehouse  intend  the 
publicity;  it  was  an  inevitable  consequence  of  his  acts,  and  a  key  element  in  bringing 
about  the  intended  illegal  result.  The  fact  that  he  could  no  longer  control  the  publicity 
after  his  disappearance  does  not  entail  that  he  did  not,  in  a  relevant  sense,  cause  the 
publicity,  any  more  than  inability  to  control  a  bullet  after  it  is  fired  prevents  the  firer 
from  having  caused  it  to  have  been  fired.  This  is  not  to  say  that  the  publicity  was  suf¬ 
ficient  by  itself  to  confer  jurisdiction:  it  could  not  have  been  argued,  for  example,  that 
the  Australian  courts  had  jurisdiction  on  the  ground  that  the  publicity  extended  there 
as  well.  What  was  important  was  the  intention,  and  the  probability,  that  the  dis¬ 
appearance  be  communicated  to  Mrs.  Stonehouse  and  the  insurers  in  England,  and 
that  it  should  produce  the  desired  effects  there.5 

Although,  then,  the  decision  is  justifiable  on  these  grounds,  this  was  a  narrow,  and 
easily  distinguishable,  ratio  decidendi.  But  as  a  matter  of  international  law,  it  seems 
that  a  State  is  justified  in  exercising  jurisdiction  over  an  attempt  to  commit  a  crime, 
even  though  all  the  elements  of  the  attempt  take  place  elsewhere,  if  the  State  would 
have  had  jurisdiction  over  the  completed  offence.6  This  can  be  put  on  the  grounds  of 
‘substantial  connection’  with  the  jurisdiction,  or  as  a  specific  rule  based  on  the  ancillary 

1  Cf.  R.  v.  Baxter ,  [1972]  Q.B.  1,  noted  in  this  Year  Book,  45  (1971),  pp.  395-6. 

2  [  1 978]  A.C.  at  p.  84.  Cf.  Viscount  Dilhorne  at  p.  75;  Lord  Salmon  at  p.  78;  Lord  Keith  of 
Kinkel  at  p.  93.  Lord  Diplock  decided  the  case  on  other  grounds,  as  will  be  seen,  but  would  have 
been  prepared  to  agree:  at  p.  67. 

3  Glanville  Williams,  Cambridge  Law  Journal,  35  (1977),  pp.  225-7  at  P-  226. 

4  G.  R.  Sullivan,  Modern  Law  Review,  41  (1978),  pp.  215-19  at  p.  216. 

5  Preparatory  acts  had  been  done  in  England,  but  it  was  conceded  that  these  were  not  suf¬ 
ficiently  proximate  to  the  completed  offence  to  amount  to  attempt. 

6  Akehurst,  ‘Jurisdiction  in  International  Law’,  this  Year  Book,  46  (1972-3),  pp.  145-257  at 
p.  154  n.  2,  and  authorities  there  cited. 
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and  dependent  nature  of  attempt,  and  on  the  interests  of  the  State  against  whom  the 
intended  crime  is  directed  in  preventing  violations  of  its  criminal  law.  The  relation 
between  the  principles  of  ‘jurisdiction’  applied  by  common  law  courts  and  the  juris¬ 
dictional  rules  of  public  international  law  is  somewhat  obscure,  but  according  to  Lord 
Edmund  Davies  the  jurisdiction  to  try  persons  in  this  country  in  respect  of  acts  com¬ 
mitted  abroad  rests  upon  the  international  rules  of  comity’.1  If  this  is  so,  then  pre¬ 
sumably  the  courts  ought  to  lean  in  favotir  of  exercising  jurisdiction  which  is  permitted 
by  international  law,  since  otherwise  criminal  acts  may  go  unpunished.  In  fact  ‘comity’ 
or  international  law  (the  terms  seem  to  be  used  interchangeably  in  this  context)  tends 
to  play  a  negative  role  only.  Several  of  their  Lordships  pointed  out  that  to  exercise 
jurisdiction  here  was  not  inconsistent  with  international  law  or  comity,2  but  Lord 
Diplock,  the  only  one  to  adopt  the  broader  justification,  made  no  reference  to  the  issue: 

Once  it  is  appreciated  that  territorial  jurisdiction  over  a  ‘result-crime’  does  not  depend 
upon  acts  done  by  the  offender  in  England  but  on  consequences  which  he  causes  to  occur 
in  England,  I  see  no  ground  for  holding  that  an  attempt  to  commit  a  crime  which,  if  the 
attempt  succeeded,  would  be  justiciable  in  England  does  not  also  fall  within  the  jurisdic¬ 
tion  of  the  English  courts,  notwithstanding  that  the  physical  acts  intended  to  produce  the 
proscribed  consequences  in  England  were  all  of  them  done  abroad.3 

On  the  other  hand,  only  Lord  Keith  expressly  disagreed  with  this  view: 

In  my  opinion  it  is  not  the  present  law  of  England  that  an  offence  is  committed  if  no 
effect  of  an  act  done  abroad  is  felt  there,  even  though  it  was  the  intention  that  it  should  be. 
Thus  if  a  person  on  the  Scottish  bank  of  the  Tweed,  where  it  forms  the  border  between 
Scotland  and  England,  were  to  fire  a  rifle  at  someone  on  the  English  bank,  with  intent  to 
kill  him,  and  actually  did  so,  he  would  be  guilty  of  murder  under  English  law.  If  he  fired 
with  similar  intent  but  missed  his  intended  victim,  he  would  be  guilty  of  attempted 
murder  under  English  law,  because  the  presence  of  the  bullet  in  England  would  be  an 
intended  effect  of  his  act.  But  if  he  pressed  the  trigger  and  his  weapon  misfired,  he  would 
be  guilty  of  no  offence  under  the  law  of  England,  provided  at  least  that  the  intended 
victim  was  unaware  of  the  attempt,  since  no  effect  would  have  been  felt  there.  If,  however, 
the  intended  victim  were  aware  of  the  rifle  being  pointed  at  him,  and  was  thus  put  into  a 
state  of  alarm,  an  effect  would  have  been  felt  in  England  and  a  crime  would  have  been 
committed  there.  The  result  may  seem  illogical,  and  there  would  appear  to  be  nothing 
contrary  to  international  comity  in  holding  that  an  act  done  abroad  intended  to  result  in 
damage  in  England,  but  which  for  some  reason  independent  of  the  actor’s  volition  had  no 
effect  there,  was  justiciable  in  England.  But  if  that  were  to  be  the  law,  I  consider  that  it 
would  require  to  be  enacted  by  Parliament.4 

Paradoxically,  Lord  Keith’s  formulation  of  the  ‘effects’  doctrine  seemed  to  go  further 
than  the  international  law  rules  might  allow.5  But  Lord  Diplock’s  view,  which  for  the 
reasons  given  seems  the  better  one,  remains  open  for  adoption  in  some  subsequent 
case.6 

1  [1978]  A.C.  at  p.  82. 

2  At  p.  83  per  Lord  Edmund-Davies;  at  p.  93  per  Lord  Keith. 

3  At  p.  67. 

4  At  p.  93. 

5  Loc.  cit.  (‘an  offence  is  committed  if  the  effects  of  the  act  intentionally  operate  or  exist  within 
the  jurisdiction’). 

6  In  D.P.P.  v.  Doot,  [1973]  A.C.  807  (this  Year  Book,  46  (1972-3),  pp.  425-6),  the  House  of 
Lords  held  that  a  conspiracy  entered  into  abroad  to  commit  illegal  acts  in  England  was  within 
the  jurisdiction  of  the  courts,  where  the  conspirators  were  present  and  had  performed  acts  in 
pursuance  of  the  conspiracy  in  England.  The  question  whether  a  conspiracy  entered  into  abroad 
would  be  justiciable  locally  where  no  act  of  implementation  had  been  performed  within  the 
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Jurisdiction — extraterritorial  application  of  anti-trust  legislation.  Statute — relation  to 
international  convention — relevance  of  unimplemented  provision  to  exercise  of  discretion 

Case  No.  8.  Rio  Tinto  Zinc  Corporation  v.  Westinghouse  Electric  Corporation;  West- 
inghouse  Electric  Corporation  v.  Rio  Tinto  Zinc  Corporation,  [1978]  1  All  E.R.  434; 
[1978]  2  W.L.R.  81,  H.L.;  on  appeal  from  In  re  Westinghouse  Electric  Corporation 
Uranium  Contract  Litigation  (No.  1),  [1977]  3  All  E.R.  703 ;  [1977]  3  W.L.R.  430,  C.A. ; 
and  (No.  2),  [1977]  3  All  E.R.  717,  C.A.  In  the  1960s,  Westinghouse  entered  into  long¬ 
term  contracts  for  the  supply  of  uranium  in  the  United  States.  After  the  oil  price  rises 
of  1973-4,  the  price  of  uranium  increased  more  than  six  times,  and  Westinghouse 
defaulted  on  the  contracts.  Actions  were  brought  against  it  in  Virginia  for  breach  of 
contract;  at  the  same  time  Westinghouse  commenced  an  anti-trust  suit  for  treble 
damages  in  Illinois.  In  the  Virginia  action,  Westinghouse  pleaded  commercial  im¬ 
practicability,  alleging  the  existence  of  an  international  cartel  in  uranium  contrary  to 
the  Sherman  Act,  the  parties  to  which  included  Rio  Tinto,  and  the  governments  of 
or  companies  in  Australia,  Canada,  South  Africa  and  France.  At  Westinghouse’s 
instigation  and  in  order  to  assist  their  defence  in  the  Virginia  action  (to  which  Rio 
Tinto  was  not  a  party),  letters  rogatory  were  issued  by  a  District  Court  Judge  in 
Virginia  seeking  documents  in  the  possession  of,  and  evidence  from  personnel  con¬ 
nected  with,  Rio  Tinto  in  England. 

The  power  to  give  effect  to  letters  rogatory  in  foreign  proceedings  is  given  by  the 
Evidence  (Proceedings  in  other  Jurisdictions)  Act  1975,  which  was  passed  substan¬ 
tially  to  implement  the  Hague  Convention  on  the  Taking  of  Evidence  abroad  in  Civil 
or  Commercial  Matters  of  1970, 1  to  which  both  the  United  Kingdom  and  the  United 
States  are  parties.  In  the  Court  of  Appeal,  the  issues  were  whether  the  letters  rogatory 
(with  or  without  amendment)  should  be  given  effect  under  the  Act,  and  whether  Rio 
Tinto  was  privileged  from  production  of  the  documents  requested  on  the  ground  of 
self-incrimination.  The  Court  of  Appeal  held  that,  subject  to  some  amendment,  the 
letters  rogatory  should  be  implemented,2  but  that  the  possibility  of  Rio  Tinto  being 
fined  by  the  European  Commission  under  Article  85  of  the  European  Economic 
Community  Treaty  was  sufficient  to  entitle  it  to  privilege  from  discovery  of  the 
documents  under  section  14  (1)  of  the  Civil  Evidence  Act,  1968. 3 

Meanwhile  there  had  been  significant  developments  in  the  ETnited  States  actions.  In 
1976,  a  grand  jury  enquiry  had  commenced  in  Washington,  D.C.,  to  determine  whether 
criminal  proceedings  should  be  initiated  in  relation  to  the  uranium  cartel.  Secondly, 
the  individual  witnesses  whose  testimony  was  sought  were  held  by  the  District  Court 
Judge  to  be  entitled  to  claim  privilege  under  the  Fifth  Amendment  to  the  United 
States  Constitution.4  However,  this  privilege  was  then  overridden  by  an  order  of  the 
Department  of  Justice  extending  immunity  from  subsequent  criminal  proceedings  to 
the  witnesses,  whilst  requiring  them  to  give  evidence.5  This  unique  action  was  taken 
avowedly  on  public  policy  grounds,  and  in  order  to  assist  the  grand  jury’s  enquiries. 
In  these  circumstances,  the  House  of  Lords  unanimously  allowed  Rio  Tinto’s  appeal 

jurisdiction  seems  to  have  been  left  open:  cf.  at  p.  818  per  Lord  Wilberforce;  at  p.  833  per  Lord 
Salmon;  contra  Viscount  Dilhorne  at  p.  823. 

1  Cmnd.  6727;  United  Kingdom  Treaty  Series,  No.  20  (1977)  (in  force  forthe  United  Kingdom 
14  September  1976). 

2  [i977]  3  W.L.R.  430. 

3  [i977]  3  All  E.R.  717. 

4  The  matter  was  one  for  the  United  States  court  under  s.  3  (2)  of  the  1975  Act. 

5  Pursuant  to  18  U.S.C.  ss.  6002-3. 
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against  the  implementation  of  the  letters  rogatory,  while  upholding  its  claims  of 
privilege  in  relation  to  the  documents.  A  number  of  distinct  issues  were  dealt  with. 

First,  all  their  Lordships  took  notice  of  the  fact  that  the  1975  Act  was  passed  to 
implement  the  1970  Convention,  even  though  no  reference  to  the  Convention  appears 
in  the  Act.1  Frequent  reference  was  made  to  the  provisions  of  the  Convention,  in  part 
as  a  ‘background  matter’,2  but  also  for  substantive  purposes.  Thus  decisions  on  the 
previous  Act  were  generally  treated  as  irrelevant  or  having  only  minor  relevance: 

There  is  no  presumption  that  Parliament,  in  repealing  our  statute  and  substituting 
another  in  different  terms,  intended  to  make  the  minimum  changes  in  the  previous  law 
that  it  is  possible  to  reconcile  with  the  actual  wording  of  the  new  statute,  particularly 
where,  as  in  the  instant  case,  the  new  statute  is  passed  to  give  effect  to  a  new  international 
convention.3 

The  stated  purpose  of  the  Convention  to  ‘facilitate  the  transmission  and  execution  of 
Letters  of  Request’  was  regarded  as  indicating  a  strong  policy  in  favour  of  implementing 
letters  rogatory  where  possible.4  This  seems  to  have  influenced  a  narrow  majority  to 
accept  the  rather  sweeping  letters  rogatory  as  capable  of  amendment  rather  than  as 
wholly  bad.  These  references  to  the  Convention  were  made  notwithstanding  the 
description  of  the  Act  by  Lord  Wilberforce  as  ‘clear  in  its  terms’.5 

The  Court  of  Appeal  had  also  treated  the  absence  of  a  United  Kingdom  declaration 
under  Article  23  of  the  Convention6  as  indicating  a  more  flexible  statutory  policy  in 
favour  of  such  discovery.7  In  fact  such  a  declaration  zcas  made  at  the  time  of  the  United 
Kingdom’s  ratification  in  July  1976,  together  with  an  interpretative  declaration  in  the 
terms  of  section  2  (4)  of  the  Act.  The  mistake  was  pointed  out  by  Lord  Wilberforce: 

I  have  referred  to  these  background  matters  because  misinformation  as  to  some  of  them 
appears  to  have  influenced  the  Court  of  Appeal.  Lord  Denning  M.R.  .  . .  referred  to  the 
Hague  Convention  and  said  that  the  United  Kingdom  when  it  ratified  the  convention  did 
not  make  any  declaration  under  article  23.  (Unfortunately  the  print  of  Cmnd.  3991  does 
not  contain  the  reservation.)  ...  I  think  that  the  Court  of  Appeal,  while  correctly  stating 
that  the  Act  of  1975  was  a  new  Act,  may  have  been  led  to  treat  it  as  dealing  more  liberally 
than  its  predecessor  with  pre-trial  discovery.  I  do  not  so  regard  the  Act:  on  the  contrary, 
it  appears  to  me  that  it  takes  a  stricter  line.8 

Although  this  might  have  been  regarded  as  an  example  of  the  dangers  of  reference  to 

1  In  the  Court  of  Appeal:  [1977]  3  W.L.R.  at  pp.  436-7  per  Lord  Denning  M.R.;  at 
pp.  442-3  per  Roskill  L.J.  (with  both  of  whom  Shaw  L.J.  agreed).  In  the  House  of  Lords :  [1978] 
2  W.L.R.  at  p.  86  per  Lord  Wilberforce;  at  p.  95  per  Viscount  Dilhorne;  at  p.  109  per  Lord 
Diplock;  at  pp.  117-18  per  Lord  Fraser;  at  p.  128  per  Lord  Keith. 

2  At  p.  87  per  Lord  Wilberforce.  The  only  doubt  seems  to  have  been  that  expressed  by  Roskill 
L.J.  at  p.  442,  who  justified  reference  to  the  Convention  as  part  of  the  ‘factual  matrix’,  borrowing 
a  phrase  of  Lord  Wilberforce’s  in  Reardon  Smith  Line  Ltd.  v.  Yngvar  Hansen-Tangen ,  [1976] 

1  W.L.R.  989  at  p.  997.  But  the  context  there  was  quite  different:  the  reference  was  to  trade 
practice  in  the  interpretation  of  a  contract.  On  the  other  hand,  conventions  are  referred  to  for 
prescriptive,  not  wholly  for  descriptive,  purposes. 

3  At  p.  109  per  Lord  Diplock.  This  attitude  contrasts  markedly  with  that  adopted  in  Barr  as  v. 
Aberdeen  Steam  Trawling  Co.  Ltd.,  [1933]  A.C.  402;  noted  in  this  Year  Book,  15  (1934), 
pp.  183-4. 

4  At  p.  89  per  Lord  Wilberforce  (‘the  spirit  of  the  Act’);  at  pp.  110-11  per  Lord  Diplock;  at 
pp.  128-9  per  Lord  Keith. 

5  At  p.  86.  Cf.  supra,  p.  276  n.  1  for  Lord  Wilberforce’s  disapproval  of  the  ‘ambiguity’  rule 
in  Ellerman  Lines  v.  Murray. 

6  Art.  23  allows  a  party  to  declare  that  it  will  not  execute  Letters  of  Request  for  the  purpose 
of  obtaining  ‘pre-trial  discovery  of  documents’  on  the  extensive  United  States  pattern. 

7  [*977]  3  W.L.R.  at  p.  437  per  Lord  Denning  M.R. ;  at  p.  442  per  Roskill  L.J. 

8  [1 978J  2  W.L.R.  at  p.  87.  Cf.  Lord  Fraser  at  pp.  118-19. 
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a  convention  in  interpreting  an  implementing  Act,  it  seems  to  have  been  taken  only 
as  demonstrating  the  need  for  full  information  of  the  terms  of  the  United  Kingdom’s 
acceptance  of  the  treaty. 

Secondly,  the  propriety  of  the  United  States  enquiring  into  action  by  a  British  cor¬ 
poration  outside  the  United  States,  and  having  only  indirect  effects  there,  was  also 
canvassed.  The  Attorney-General  had  intervened  to  state  the  United  Kingdom  Govern¬ 
ment’s  consistent  opposition  to  the  extraterritorial  application  of  the  Sherman  Act.1 
There  was  general  agreement  with  this  submission:  Lord  Wilberforce  characterized 
the  antitrust  investigation  as  ‘an  infringement  of  United  Kingdom  sovereignty’;2 
Viscount  Dilhorne  as  ‘an  excess  of  sovereignty  or  an  excess  of  jurisdiction’  which  was 
‘not  in  accordance  with  international  law’.3  Even  if  their  Lordships  had  not  been  in¬ 
clined  to  that  view,  its  adoption  by  the  Government  was  a  strong  factor: 

The  courts  should  in  such  matters  speak  with  the  same  voice  as  the  executive  .  .  . :  they 
have,  as  I  have  stated,  no  difficulty  in  doing  so.4 

This  quasi-independent  view  that  an  exercise  of  extraterritorial  jurisdiction  in  these 
circumstances  is  contrary  to  international  law  adds  to  a  growing  body  of  practice,  to 
which  brief  reference  was  made.5 

However,  perhaps  the  most  interesting  aspect  of  the  case  was  the  reasoning  by 
which  their  Lordships  unanimously  concluded  that  the  letters  rogatory  should  be 
wholly  rejected.  One  difficulty  was  that,  although  the  1970  Convention  expressly 
provides  that  a  Letter  of  Request  may  be  refused  if  ‘the  State  addressed  considers 
that  its  sovereignty  or  security  would  be  prejudiced  thereby’,6  the  1975  Act  refers  only 
to  security  as  a  ground  of  refusal  (section  3  (3)):  the  sovereignty  ground  remained 
unimplemented.  Nonetheless,  two  of  their  Lordships  at  least  seem  to  have  regarded 
Article  12  (b)  as  relevant  to  the  exercise  of  the  discretion  not  to  execute  the  letters 
rogatory.  Lord  Fraser  said: 

There  is  no  statutory  exception  for  cases  where  the  Government  of  the  United  Kingdom 
considers  that  its  sovereignty  would  be  prejudiced  as  in  the  present  case.  Nevertheless  I 
can  hardly  conceive  that  if  any  British  court .  .  .  was  informed  by  Her  Majesty’s  Govern¬ 
ment  that  they  considered  the  sovereignty  of  the  United  Kingdom  would  be  prejudiced 
by  execution  of  a  letter  of  request  in  a  particular  case  it  would  not  be  its  duty  to  act  upon 
the  expression  of  the  Government’s  view  and  to  refuse  to  give  effect  to  the  letter.7 

1  Since  the  issue  arose  only  in  respect  of  the  United  States  Government’s  intervention  in 
the  Virginia  action,  and  the  grand  jury  investigation,  it  was  not  considered  in  the  Court  of  Appeal. 

2  At  p.  93,  citing  British  Nylon  Spinners  Ltd.  v.  Imperial  Chemical  Industries  Ltd.,  [1963] 
1  Ch.  19  (C.A.). 

3  At  p.  108.  Cf.  at  pp.  115-16  per  Lord  Diplock  (with  whom  Lord  Keith  agreed). 

4  At  p.  94  per  Lord  Wilberforce,  citing  The  Fagernes,  [1927]  P.  311 ;  at  p.  125  per  Lord  Fraser. 

5  At  p.  108  per  Viscount  Dilhorne.  See  generally  Akehurst,  this  Year  Book,  46  (1972-3), 
pp.  190-212  and  authorities  there  cited.  For  recent  examples  of  protective  legislation,  see  the 
Canadian  Uranium  Information  Security  Regulations  1976:  text  at  78  D.L.R.  (3d),  p.  23;  and 
the  Australian  Foreign  Proceedings  (Prohibition  of  Certain  Evidence)  Act  1976  (Cth.).  At  least 
at  the  level  of  enforcement,  United  States  courts  show  a  degree  of  sensitivity  to  the  comity  issues: 
see  In  re  Westinghouse  Electric  Corporation  Uranium  Contracts  Litigation,  563  F.  2d  992  (1977) 
(Court  of  Appeals,  10th  Ct.). 

6  Art.  12  (b).  Together  with  Art.  12  (a)  (‘The  execution  of  the  Letter  does  not  fall  within  the 
functions  of  the  judiciary’),  these  constitute  the  only  grounds  for  refusal. 

7  At  p.  125  ;  cf.  Lord  Wilberforce  at  p.  94  (though  he  states  his  conclusion  in  terms  of  a  refusal 
to  recognize  the  United  States  order  dispensing  with  privilege,  rather  than  as  a  discretionary 
refusal  to  execute  the  letters  rogatory).  Cf.  the  very  similar  conclusion,  on  ‘public  policy’  grounds, 
of  Robins  J.  in  Re  Westinghouse  Electric  Corporation  and  Duquesne  Light  Co.,  (1977)  78  D.L.R. 
(3d)  3  (Ontario  H.  Ct.). 
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The  same  point  seems  to  have  been  made,  in  more  general  terms,  by  Viscount 
Dilhorne’s  reference  to  a  ‘misuse  of  the  convention’.1 

The  second,  broader,  objection  to  implementing  the  letters  was  that  the  United 
States  intervention,  in  aid  of  the  grand  jury  investigation,  meant  that  the  proceedings 
were  no  longer  ‘civil’,  and  therefore  outside  the  scope  of  the  1975  Act.2  Lord  Diplock 
went  so  far  as  to  describe  them  as  ‘an  abuse  of  the  process  of  the  High  Court  under 
the  Act’. 3  This  is  strong  language:  it  seems  that  in  respect  of  both  objections,  the  terms 
of  the  Convention  reinforced  and  confirmed  the  rejection  of  the  letters  rogatory. 


Extradition — principle  of  speciality — relevance  of  extradition  treaty 

Case  No.  9.  R.  v.  Davidson,  (1976)  64  Cr.  App.  R.  209  (C.A.).  The  appellant, 
Davidson,  was  involved  in  the  United  Kingdom  in  the  management  of  a  company 
when  an  undischarged  bankrupt,  contrary  to  section  187  (1)  of  the  Companies  Act  1948. 
His  extradition  from  West  Germany  was  sought  under  the  Extradition  Treaty  of  1872, 4 
and  was  granted  on  the  basis  that,  although  the  facts  disclosed  did  not  constitute  an 
offence  against  West  German  bankruptcy  or  company  law,  they  did  disclose  an  offence 
of  fraud.5  It  was  argued  for  Davidson  that  his  conviction  under  section  187  (1)  con¬ 
travened  section  19  of  the  Extradition  Act  1870  and  Article  VII  of  the  Treaty,  since 
he  was  being  tried  for  an  offence  other  than  the  one  for  which  he  had  been  extradited. 
The  latter  two  provisions  embody  the  principle  of  speciality.  Section  19  reads  as  follows : 

Where,  in  pursuance  of  any  arrangement  with  a  foreign  state,  any  person  accused  or 
convicted  of  any  crime,  which,  if  committed  in  England,  would  be  one  of  the  crimes 
described  in  the  first  Schedule  to  this  Act  is  surrendered  by  that  foreign  state,  such  person 
shall  not,  until  he  has  been  restored  or  had  an  opportunity  of  returning  to  such  foreign 
state,  be  triable  or  tried  for  any  offences  committed  prior  to  the  surrender  in  any  part  of 
her  Majesty’s  dominions  other  than  such  of  the  said  crimes  as  may  be  proved  by  the  facts 
on  which  the  surrender  is  grounded. 

Article  VII  of  the  Treaty  is  in  slightly  different  terms: 

A  person  surrendered  can  in  no  case  ...  be  brought  to  trial  in  the  State  to  which  the 
surrender  has  been  made,  for  any  other  crime  or  on  account  of  any  other  matters  than 
those  for  which  the  extradition  shall  have  taken  place. 

Although  Article  VII  might  appear  to  have  assisted  Davidson,  the  argument  was 
summarily  rejected  by  the  Court  of  Appeal: 

In  our  opinion  when  the  question  which  arises  in  this  case  is  to  be  faced  by  an  English 
Court,  in  other  words  when  an  English  Court  has  to  decide  whether  the  accused  appearing 
before  it  following  upon  extradition  can  or  cannot  be  prosecuted  in  view  of  the  manner  in 
which  the  extradition  was  conducted,  the  Court  is  not  concerned  with  the  treaty  between 
this  country  and  the  country  from  which  the  fugitive  is  to  come,  and  is  even  less  con¬ 
cerned  with  any  decision  of  the  exporting  Court  ordering  the  return  of  the  fugitive  under 

1  At  p.  108. 

2  At  p.  107  per  Viscount  Dilhorne;  at  pp.  1 14-15  per  Lord  Diplock;  at  p.  126  per  Lord  Fraser. 
S.  5  of  the  Act  (which  has  no  counterpart  in  the  Convention)  allows  for  assistance  in  relation  to 
criminal  proceedings  already  instituted:  there  were  no  such  proceedings  here. 

3  At  p.  1 1 6. 

4  Treaty  of  14  May  1872:  Consolidated  Treaty  Series,  vol.  144  p.  370,  applied  to  the  Federal 
Republic  of  Germany,  with  amendments,  by  a  Treaty  of  23  February  i960:  United  Kingdom 
Treaty  Series,  No.  70  (i960)  (Cmnd.  1200). 

5  Both  ‘fraud  .  .  by  a  director’  and  ‘crimes  against  bankruptcy  law’  are  extraditable  offences 
under  Art.  Ill  of  the  Treaty. 
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the  extradition  law.  If  a  British  subject  is  in  England  charged  with  an  offence  alleged  to 
have  been  committed  in  England,  then  the  normal  principle  that  he  can  be  charged,  the 
matter  being  within  our  jurisdiction,  is  to  be  applied  without  regard  to  external  docu¬ 
ments,  but  subject  only  to  section  19  .  .  .  [Ajlthough  the  charges  brought  against  the 
appellant  in  this  country  are  charges  of  offences  under  the  Companies  Act  and  different 
in  kind  from  the  allegations  of  fraud  which  would  constitute  the  nearest  parallel  offence 
in  Germany  .  .  .  the  offences  which  are  being  pursued  in  this  country  are  offences  which 
are  proved  by  the  facts  on  which  the  surrender  was  grounded  within  the  meaning  of  those 
words  in  section  19.  Accordingly  in  our  judgment  one  pays  no  attention  to  the  Treaty  or 
to  the  German  decision.  One  applies  the  ordinary  common  law  rules  of  jurisdiction  to 
this  case,  subject  only  to  the  exception  in  section  19.1 

There  can  be  no  doubt  that  this  interpretation  of  section  19,  standing  alone,  is  correct. 
But  the  difficulty  with  rejecting  any  reference  to  the  Treaty  is  that  the  1870  Act  can 
be  applied  ‘subject  to  .  .  .  limitations,  restrictions,  conditions,  exceptions,  and  qualifi¬ 
cations  .  .  .  contained  in  the  Order’,2  and  the  Order-in-Council  applying  the  Act  to 
West  Germany  provides  that  it  is  to  apply  ‘under  and  in  accordance  with’  the  Treaty.3 
Thus  if  Article  VII  of  the  Treaty  entails  a  more  stringent  version  of  the  principle  of 
speciality  than  section  19  of  the  Act  then  the  Treaty  rule  prevails. 

The  reason  why  there  is  no  conflict  with  Article  VII  is  that  the  ‘crime  for  which  the 
extradition  shall  have  taken  place’  under  that  article  is  the  crime  for  which  extradition 
is  sought,  not  the  crime  which  the  court  in  the  extraditing  State  classifies  as  the  relevant 
crime.4  Although  the  result  reached  corresponds  with  the  accepted  application  of  the 
principle  of  speciality,5  with  respect  the  Court’s  refusal  to  look  at  the  Treaty  was  none 
the  less  erroneous.6 

James  Crawford 


B.  Private  International  Law* 

Jurisdiction  over  foreign  immovables 

Case  No.  1.  ‘Suppose’  said  Scott  L.J.  in  The  Tolten7 8  ‘ship  A,  by  one  and  the  same 
act  of  negligent  navigation  at  Lagos,  to  have  caused  injury  to  (1)  the  plaintiff’s  wharf, 
(2)  merchandise  on  the  wharf,  (3)  people  on  the  wharf,  (4)  ship  B  lying  near  the  wharf. 
On  those  assumed  facts,  the  injured  parties  numbers  2,  3,  and  4  can  conduct  a  suit  in 
rem  in  the  admiralty  court,  but  if  the  Mofambique  rule  is  applied,  number  1  is  barred. 
Can  anything  more  contrary  to  common  sense  be  imagined  ?’  The  Mozambique*  rule 
to  which  Scott  L.J.  referred  can  be  said  to  have  a  property  aspect  and  a  tort  aspect. 
The  former  is  to  the  effect  that  an  English  court  has  no  jurisdiction  to  adjudicate  upon 
a  right  of  property  in,  or  a  right  of  possession  to,  a  foreign  immovable.  The  latter 
ordains  that  an  English  court  cannot  grant  damages  or  other  relief  for  trespass  to  a 

1  (1976)  64  Cr.  App.  R.  at  pp.  212-13,  citing  R.  v.  Aubrey-Fletcher,  ex  parte  Ross-Mumo,  [1968] 

1  Q.B.  620.  2  Section  5. 

3  Federal  Republic  of  Germany  (Extradition)  Order  i960,  Art.  2:  S.I.  i960  (II),  p.  1575. 

*■  The  only  limitation  in  respect  of  the  latter  is  that  it  be  one  of  the  crimes  listed  in  Article  II : 
cf.  R.  v.  Corrigan,  [1931]  1  K.B.  527. 

5  Shearer,  Extradition  in  International  Law  (1971),  pp.  146-7. 

6  In  two  other  cases,  the  House  of  Lords  considered  the  meaning  of  the  ‘unjust  or  oppressive’ 
exception  in  s.  8  (3)  of  the  Fugitive  Offenders  Act  1967:  Union  of  India  v.  Narang,  [1978]  A.C. 
247;  Kakis  v.  Government  of  the  Republic  of  Cyprus,  [1978]  1  W.L.R.  779. 

*  ©  P.  B.  Carter,  1979. 

8  British  South  Africa  Co.  v.  Companhia  de  Mofambique,  [1893]  A.C.  602. 


7  [1946]  P.  135- 
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foreign  immovable.  In  the  recent  case  of  Hesperides  Hotels  v.  Aegean  Holidays 1  the 
House  of  Lords  has  reaffirmed  the  rule  in  both  its  aspects.  Indeed  it  extended  the 
tort  aspect  so  as  to  cover  an  action  for  conspiracy  to  trespass.  At  the  same  time  their 
Lordships  acknowledged  the  inapplicability  of  the  rule  to  ‘chattels’.2 

Before  considering  the  circumstances  of  Hesperides  Hotels  v.  Aegean  Holidays  and 
their  Lordships  reasons  for  declining  to  jettison  or  modify  the  Mozambique  rule,  it 
should  be  recalled  that  for  a  long  time  the  impact  of  that  rule  has  in  actuality  been 
qualified  in  several  important  ways.  First,  its  flank  can  often  be  turned  by  recourse  to 
the  equitable  doctrine  of  Penn  v.  Baltimore .3  An  English  court  having  personal  juris¬ 
diction  over  a  defendant  will  not  recoil  from  ordering  him  to,  for  example,  convey 
foreign  immovable  property,  if  equitable  considerations  so  require.  As  the  exercise 
of  such  in  personam  jurisdiction  does  not  involve  actual  adjudication  upon  the  foreign 
land,  it  does  not  constitute  an  infringement  of  the  Mozambique  rule,  but  it  does  provide 
a  heavy  gloss  upon  its  practical  operation.  Secondly,  in  The  Token *  the  Court  of 
Appeal  was  able  to  avoid  consequences  of  the  type  deprecated  by  Scott  L.J.  by  in 
effect  creating  an  exception  to  the  Mozambique  rule.  An  English  court  does  have  juris¬ 
diction  to  entertain  an  action  in  rem  against  a  ship  to  enforce  a  maritime  lien  on  that 
ship  for  damage  done  by  it  to  foreign  immovable  property.  Thirdly,  there  is  an 
important,  if  ill-defined,  category  of  cases  in  which  an  English  court  will  adjudicate 
upon  rights  to  foreign  immovables  in  the  context  of  the  administration  of  an  estate  or 
trust,  at  least  if  the  estate  or  trust  property  comprises  English  assets  in  addition  to  the 
foreign  immovables.  Examples  of  this  are  furnished  by  cases  like  Nelson  v.  Bridport 5 
and  Re  Duke  of  Wellington .6  Dr.  Cheshire  wrote  of  the  practice  that  it  ‘comes  perilously 
near  to  destroying  the  supposedly  universal  principle  that  jurisdiction  concerning  the 
title  to,  or  possession  of,  immovables  resides  only  in  the  forum  rei  sitae’ . 7 

The  facts  of  Hesperides  Hotels  v.  Aegean  Holidays  were  as  follows.  Two  Cyprus 
registered  companies  owned  Greek  Cypriot  hotels  situated  in  that  part  of  Cyprus 
which  was  occupied  by  Turkish  troops  in  1974.  In  1977  they  issued  a  writ  against  an 
English  travel  company  and  an  individual  purporting  to  be  the  London  representative 
of  the  ‘Turkish  Federated  State  of  Cyprus’  by  which  they  claimed  damages  and  an 
injunction  to  restrain  the  defendants  from  conspiring  to  procure,  encourage,  or  assist 
trespass  to  their  hotels  by  circulating  brochures  and  inviting  tourists  to  book  holidays 
at  them.  Subsequently  the  writ  was  amended  to  claim  in  addition  the  same  relief  in 
respect  of  conspiracy  to  trespass  to  the  contents  of  the  hotels.  The  House  of  Lords 
held  that,  having  regard  to  the  Mozambique  rule,  it  was  only  in  respect  of  the  contents 
of  the  hotels  that  the  action  could  continue. 

The  appellant  companies  presented  three  arguments  all  of  which  were  rejected  by 
their  Lordships’  House.  First  it  was  contended  that  the  tort  aspect  of  the  Mozambique 

1  [1978]  3  W.L.R.  378.  Other  features  of  this  case  are  noted  elsewhere  in  this  Yearbook,  see 
pp.  259-61  supra. 

2  Sic,  per  Lord  Wilberforce  at  pp.  386-7;  Lord  Fraser  of  Tullybelton  at  p.  394.  Notwith¬ 
standing  the  use  of  this  terminology  of  English  domestic  law,  it  can  probably  be  assumed  that 
the  reference  is  to  all  property  classified  as  movable  for  conflicts  of  laws  purposes. 

3  (1750)  1  Ves.  Sen.  444.  For  a  modern  example  see  Richard  West  and  Partners  v.  Dick, 
[1969]  2  Ch.  424.  See  too  the  recent  decision  of  Templeman  J.  in  Cook  Industries  v.  Galliher, 
[1978]  3  W.L.R.  637. 

4  [1946]  P-  I3S- 

5  (1846)  8  Beav.  547. 

6  [1948]  Ch.  118.  See  too,  e.g.,  Re  Piercy,  [1895]  1  Ch.  83;  Re  Hoyles,  [1911]  1  Ch.  179;  Re 
Ross,  [1930]  1  Ch.  377. 

7  Cheshire,  Private  International  Law  (9th  edn.,  1974),  p.  504. 
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rule  has  no  applicability  where  there  is  no  dispute  as  to  the  proprietary  position. 
Secondly,  they  invited  the  House  to  overrule,  or  create  a  new  exception  to,  the  rule 
itself.  Thirdly,  it  was  argued  that  the  rule  has  no  application  to  an  action  based  on  a 
conspiracy  entered  into  in  England  even  if  it  contemplates  trespass  to  foreign  land. 

Of  these  three  contentions  the  third  is  clearly  the  least  convincing.  If  the  tort  aspect 
of  the  Mozambique  rule  is  defensible  in  its  application  to  an  action  for  trespass,  it  is 
equally  defensible  in  its  application  to  an  action  for  conspiracy  to  trespass  wherever 
that  conspiracy  is  entered  into.1  This  extension  does,  however,  provoke  reflection  as 
to  the  applicability  of  the  rule  to  a  wide  range  of  torts  affecting  foreign  land.  Would  the 
rule  not  be  equally  defensible  in  a  case  of  negligent  damage  to  foreign  land  or  a  case 
of  nuisance?  As  has  been  pointed  out,2  it  is  a  legitimate  inference  from  the  reasoning 
in  The  Tolten  that  the  rule  itself  would  bar  relief,  for  in  that  case,  which  was  one  of 
negligence,  the  Court  of  Appeal  found  it  necessary  to  create  a  specific  exception  to  it. 
Moreover,  in  Canada  it  has  been  held  more  than  once  that  the  rule  does  extend  to 
torts  other  than  trespass.3 

The  argument  that  the  Mozambique  rule  has  no  applicability  in  a  case  in  which  there 
is  no  proprietary  dispute  is  not  new.  In  the  Mozambique  case  itself  there  was  no  such 
dispute  when  the  case  reached  the  House  of  Lords.  Subsequently  in  The  Tolten 4 
Scott  L.J.  suggested  that  it  would  be  open  to  the  House  of  Lords  to  restrict  the  scope 
of  the  rule  in  this  way.  Moreover,  when  Hesperides  Hotels  v.  Aegean  Holidays  was 
before  the  Court  of  Appeal,  Lord  Denning  M.R.  had  expressed  the  view  that  the 
rule  ‘should  not  be  extended  to  cases  where  no  issue  as  to  title  is  raised  or  can  genuinely 
be  raised’.5  In  the  House  of  Lords  Lord  Wilberforce  (with  whose  judgment  Lord 
Salmon  and  Lord  Keith  of  Kinkel  agreed)  considered  the  matter  simply  as  one  of 
authority:  the  limitation  proposed  would  be  inconsistent  with  the  true  ratio  decidendi 
of  the  Mozambique  case.  Lord  Dilhorne  and,  perhaps  somewhat  more  hesitantly,  Lord 
Fraser  of  Tullybelton  took  the  same  view.  It  is  submitted  with  respect  that,  even  if  a 
more  liberal  interpretation  were  to  be  placed  upon  the  authoritative  significance  of  the 
Mozambique  case,  there  could  be  doctrinal  and  practical  difficulties  in  attempting  to 
differentiate  between  actions  in  which  an  issue  of  title  is  involved  and  those  in  which 
it  is  not.  Quite  apart  from  the  arbitrariness  of  the  results  to  which  such  a  distinction 
might  lead,  it  could  constitute  a  temptation  to  defendants  to  dispute  title  in  order  to 
deprive  the  court  of  jurisdiction.6 

There  is,  however,  an  argument  directed  to  a  different,  if  related,  distinction  which 
might  be  canvassed.  It  concerns  the  relationship  between  the  property  and  tort  aspects 
of  the  Mozambique  rule.  It  is  an  argument  which  is  put  by  the  Reporter  of  the  American 
Restatement:  ‘An  attempted  justification  [of  the  tort  aspect  of  the  rule],  sometimes 
advanced,  is  that  an  action  for  trespass  to  land  is  likely  to  involve  questions  of  title. 
But  the  courts  are  entirely  willing  to  pass  upon  such  questions  in  other  kinds  of  pro¬ 
ceedings,  such  as  when  the  action  is  for  specific  performance  of  a  contract  to  convey 
foreign  land.  Nor  could  there  be  any  jurisdictional  impediment  to  the  entertainment 

1  See  Scarman  L.J.  in  the  Court  of  Appeal,  [1978]  Q.B.  205,  231,  cited  with  approval  by 
Lord  Wilberforce  at  p.  385. 

2  Dicey  and  Morris,  Conflict  of  Laws  (9th  edn.,  1973),  p.  518. 

3  Brereton  v.  Canadian  Pacific  Railway ,  (1897)  29  O.R.  57;  Albert  v.  Fraser  Companies ,  [1937] 
1  D.L.R.  39. 

4  [1946]  P-  i35,  141-  5  [1978]  Q-B.  205,  221. 

6  Lord  Denning  M.R.  was  no  doubt  mindful  of  this  possibility  when  he  referred  to  an  issue  of 

title  being  ‘genuinely’  raised.  But  to  adjudicate  upon  such  genuineness  could  itself  involve  ad¬ 
judication  upon  title. 
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of  such  an  action  which  seeks  only  the  recovery  of  money  damages  from  the  defendant. 
Such  an  action  does  not  seek  to  affect  title  to  foreign  land,  as  would  a  bill  to  quiet 
title,  nor  does  it  require  official  action  in  the  state  where  the  land  lies,  as  would  a  suit  in 
which  the  plaintiff  asks  that  the  defendant  be  removed  from  the  land  and  he  himself 
placed  in  possession  ....  1  here  is  no  reason  why  an  action  for  trespass  to  land  should 
be  treated  differently  than  any  other  action  for  the  recovery  of  money  damages.’1 
In  other  words,  even  if  an  issue  as  to  title  is  raised,  to  allow  an  action  for  damages  to 
proceed  would  not  involve  the  determination  of  that  issue  as  such,  but  merely  its 
lesolution  for  the  limited  purpose  of  the  English  tort  action.  Such  an  inroad  into  the 
Mozambique  principle  would  fall  far  short  of  many  inroads  already  countenanced  in 
cases  falling  within  the  administration  of  English  estates  and  trusts  exception  referred 
to  above.  The  force  of  the  argument  is,  it  is  true,  directed  to  the  availability  of  damages 
and  not  necessarily  of  other  forms  of  relief.  But  this  would  not  present  a  problem 
which  is  either  novel  or  difficult. 

The  boldest  of  the  contentions  put  forward  by  the  appellant  companies  in  Hesp- 
erides  Hotels  v.  Aegean  Holidays  took  the  form  of  an  invitation  to  their  Lordships  to  over¬ 
rule  or  at  least  depart  from  the  Mozambique  case.  Lord  Wilberforce  enumerated  four 
factors  ‘to  be  weighed  when  revision  of  an  old  established  rule,  sanctioned  by  this 
House  is  suggested’.2  The  first  of  these  is  the  circumstance  that  ‘the  rule  is  accepted 
with  differing  degrees  of  force  and  emphasis  in  the  jurisdictions  of  the  common  law’.3 * 
His  Lordship  then  referred  specifically  to  the  position  in  Australia,  Canada,  and  the 
United  States  and  also  in  Scotland.  In  this  context  Lord  Wilberforce  stated  that  no 
Australian  or  Canadian  cases  which  reject  the  rule  had  been  cited.  This  appears  to 
involve  a  somewhat  cavalier  interpretation  of  Malo  and  Berthrand  v.  Clement 4  which 
is  listed  in  the  Weekly  Law  Reports  as  an  additional  case  cited  in  argument.  In  that  case, 
which  was  decided  in  the  Ontario  High  Court  in  1943,  the  former  tenant  of  a  building 
in  Quebec  brought  an  action  against  a  former  registered  owner  of  the  building.  His 
action  was  for  damages  in  respect  of  damage  which  he  had  incurred  when  the  roof  of 
the  building  collapsed.  The  defendant  alleged  that  not  he,  but  another  whom  he 
named,  was  the  owner.  The  argument  that  the  Ontario  court  had  no  jurisdiction  as  the 
wrong  related  to  Quebec  land  and  an  issue  of  title  was  raised  was  decisively  rejected. 
The  learned  judge  did  not  consider  the  purely  property  aspect  of  the  Ontario  equiva¬ 
lent  of  the  Mozambique  rule,  but  held  that  the  action  could  proceed  as  ‘the  question  of 
title  to  land  in  the  Province  of  Quebec  arises  only  incidentally’.  The  Mozambique  rule 
is  generally  accepted  in  Canada,  but  there  as  elsewhere  there  have  been  departures  from 
it.  Of  the  position  in  the  United  States  Lord  Wilberforce  said:  ‘.  .  .  the  rule  appears  to 
be  accepted  in  the  great  majority  of  jurisdictions.’5  This  assessment  may  be  contrasted 
with  §87  of  the  Restatement  which  provides:  ‘A  State  may  entertain  an  action  that 
seeks  to  recover  compensation  for  a  trespass  upon  or  harm  done  to  land  in  another 
State.’6  Upon  this  the  Reporter  of  the  Restatement  comments:  ‘Actions  for  trespass  to 
foreign  land  have  been  entertained  in  most  of  the  more  recent  cases  in  this  country.  It 
is  believed  that  such  actions  will  be  increasingly  entertained  in  the  future.’7  Secondly, 
Lord  Wilberforce  said  that  ‘the  nature  of  the  rule,  itself,  involving  as  it  clearly  must,  pos¬ 
sible  conflict  with  foreign  jurisdictions,  and  the  possible  entry  into  and  involvement 

1  American  Law  Institute,  Restatement  of  the  Law,  Second,  Conflict  of  Laws  (1971),  pp.  260-1. 

2  [1978]  3  W.L.R.  378,  385.  3  Ibid.,  385. 

4  [1943]  4  D.L.R.  773;  see  especially  p.  776  5  [1978]  3  W.L.R.  378,  385. 

6  American  Law  Institute,  Restatement  of  the  Law,  Second,  Conflict  of  Laws  (1971),  p.  260. 

7  Ibid.,  261. 


8181787 


L 


29o  DECISIONS  OF  BRITISH  COURTS  DURING  1978 

with  political  questions  of  some  delicacy,  does  not  favour  revision  (assuming  such 
to  be  logically  desirable)  by  judicial  decision  but  rather  by  legislation.  1  Thirdly, 
revision  of  the  rule  might  involve  consequential  changes  in  the  law — particularly 
changes  designed  to  mitigate  the  danger  of  Jorum  shopping’.  Finally  his  Lordship  con¬ 
cluded:  ‘It  cannot  be  said  that  since  1893  there  has  been  such  a  change  of  circum¬ 
stances  as  to  justify  the  House  in  changing  the  rule.’2  Lord  Salmon  and  Lord  Keith 
of  Kinkel  expressly  agreed  with  Lord  Wilberforce.  Lord  Dilhorne  emphasized  that 
‘Questions  of  comity  of  nations  may  well  be  involved  and  if  any  change  in  the  law  is  to 
be  made  it  should  only  be  made  after  detailed  and  full  investigation  of  all  the  possible 
implications  which  we  sitting  judicially  cannot  make.  In  my  view  it  must  be  left  to 
Parliament  to  change  the  law  if  after  full  consideration  that  is  thought  to  be  desirable.  3 
Lord  Fraser  said  ‘I  have  serious  doubt  whether  the  law  as  laid  down  in  the  Mozambique 
case  [1893]  A.C.  602  is  either  logical  or  satisfactory  in  its  result’.4  He  expressly 
recognized  the  force  in  the  many  criticisms  to  which  the  rule  has  been  subjected  over 
a  long  period  of  time  and  ‘particularly  in  the  criticism  that  it  may  lead  to  a  plaintiff 
being  left  without  a  remedy.  Indeed  the  instant  appeal  is  one  where  the  plaintiffs,  if 
they  have  no  remedy  in  English  courts,  will  probably  be  left  with  no  remedy  at  all.  4 
His  Lordship  nevertheless  felt  that  any  change  must  be  wrought  by  the  legislature 
rather  than  by  the  House  acting  in  its  judicial  capacity. 

What  is  most  striking  about  their  Lordships’  reasons  for  refusing  to  abrogate  or 
modify  the  Mozambique  rule  is  that  they  are  mostly  in  terms  of  considerations  other 
than  any  intrinsic  merits  of  the  rule.  Moreover  the  reasons  that  do  relate  to  the  rule  s 
merits  appear  to  support  its  property  aspect  rather  than  its  tort  aspect.  Can  it  really 
be  contended  that  even  to  resolve  an  issue  as  to  title  to  foreign  land  for  the  limited 
purpose  of  awarding  damages  in  England  would  have  dire  political  and  international 
consequences?5  Have  such  consequences  in  fact  ensued  when,  in  the  context  of 
administering  an  estate  or  trust,  English  courts  have  adjudicated  much  more  directly 
upon  foreign  immovables?  Are  the  dangers  of  forum  shopping  which  would  be 
implicit  in  allowing  actions  for  trespass  or  damage  to  foreign  immovables  so  very  much 
greater  than  the  corresponding  dangers  in  actions  for  trespass  or  damage  to  movable 
property  situated  abroad  as  to  justify  a  rule  which  few  would  deny  is  capable  of  leading 
to  unjust  and/or  absurd  results?  Indeed,  is  there  any  reason  to  suppose  that  the  dangers 
would  be  in  any  way  greater  in  the  case  of  immovables  than  they  are  in  the  case  of 
movables  ? 

It  has  already  been  suggested  that  it  would  be  possible  to  eliminate  the  tort  aspect  of 
the  Mozambique  rule,  even  in  cases  in  which  title  is  genuinely  at  issue,  without  doing 
violence  to  its  property  aspect.  Resolution  by  an  English  court  of  a  dispute  as  to  title 
to  foreign  land  for  the  limited  local  (and  laudable)  purpose  of  doing  justice  between 
parties,  over  whom  it  has  personal  jurisdiction,  by  the  award  of  money  compensation  is 
a  far  cry  from  a  direct  adjudication  purporting  to  be  permanently  effective  for  all 
proprietary  purposes. 

However,  if  severance  of  the  tort  aspect  from  the  property  aspect  of  the  rule  is  not  to 
be  countenanced,  one  is  forced  to  take  account  of  arguments  going  to  the  merits  of  the 
property  aspect  even  when  viewing  a  case,  as  was  Hesperides  Hotels  v.  Aegean  Holidays , 

1  [1978]  3  W.L.R.  378,  386.  2  Ibid.,  386. 

3  Ibid.,  390.  4  Ibid.,  392. 

5  It  is  perhaps  unfortunate  that  it  was  in  the  context  of  a  case  in  which  the  facts  had,  quite 
non-typically,  some  political  colouring  that  the  House  of  Lords  was  presented  with  the  oppor¬ 
tunity  to  review  the  Mozambique  rule. 
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which  is  itself  concerned  exclusively  with  the  rule’s  tort  aspect.  It  is  submitted  that  the 
most  plausible  justification  for  a  rule  inhibiting  adjudication  upon  a  right  of  property 
in,  or  a  right  of  possession  to,  foreign  immovable  property  must  be  in  terms  of 
effectiveness.  It  is  the  courts  and  the  administrative  agencies  of  the  situs  that  have 
effective,  permanently  effective,  and  exclusively  effective  control.  In  these  circum¬ 
stances  the  assertion  of  jurisdiction  by  a  court  sitting  elsewhere  could  be  hazardous — 
the  principal  danger  being  that  its  judgment  could  be  totally  ineffective  or,  at  best, 
produce  only  uncertainty,  and  that  the  court’s  intervention  would  constitute  a  gra¬ 
tuitous  flouting  of  the  principles  of  comity.  The  countervailing  argument  is  that, 
whereas  such  hazards  should  not  be  incurred  unnecessarily,  the  doing  of  justice 
between  the  parties  before  the  court  may  justify  taking  the  risk.  This  argument  is 
fortified  by  the  circumstance  that  the  risk  can  be  (and,  in  cases  in  which  there 
is  departure  from  the  Mozambique  rule,  is)  significantly  reduced.  The  law  of  the  situs 
is  applied  in  a  total  renvoi  or  ‘foreign  court  theory’  sense.  The  English  court  endeavours 
to  adjudicate  in  the  way  in  which  a  court  sitting  at  the  situs  would  adjudicate  were  it 
dealing  with  the  very  facts  of  the  case  before  the  English  court.  The  possibility  of  there 
being  a  discrepancy  between  the  outcome  of  proceedings  before  an  English  court  and 
the  outcome  had  the  proceedings  been  in  a  court  sitting  at  the  situs  is  thereby  greatly 
reduced,  but  for  a  variety  of  reasons  it  is  not  eliminated  altogether.  An  English  court 
will,  for  example,  always  apply  its  own  procedural  rules  and  may  exceptionally  invoke 
its  own  public  policy,  and  this  could  lead  to  a  divergence  of  result.  Or,  again,  the 
substantive  law  of  the  situs  may  not  be  adequately  proved  in  the  English  proceedings, 
or  the  court  may  make  a  mistake  as  to  the  content  of  that  law.  Nevertheless  it  could  be 
contended  that  the  risk  of  an  English  court’s  pronouncing  an  ineffective  and/or 
offending  judgment  is  sufficiently  vestigial  to  warrant  a  more  overt,  and  thus  probably 
more  wTell-defined,  departure  from  even  the  property  aspect  of  the  Mozambique  rule 
than  has  hitherto  been  the  case.  Be  this  as  it  may,  the  decision  in  Hesperides  Hotels  v. 
Aegean  Holidays  was,  of  course,  directly  concerned  not  with  the  property  but  with  the 
tort  aspect  of  that  rule.  However,  perhaps  the  real  interest  and  significance  of  the 
decision  lies  not  in  its  contribution  to  the  jurisprudence  of  the  English  conflict  of 
laws,  but  rather  in  the  light  which  it  sheds  upon  their  Lordships’  current  thinking 
about  the  doctrine  of  precedent  and  the  relative  roles  of  the  legislature  and  the  judiciary 
in  the  development  of  the  law. 

Jurisdiction :  the  propriety  of  an  English  forum 

Case  No.  2.  A  feature  of  the  English  doctrine  of  precedent  is  that  the  authoritative 
significance  of  a  decision,  even  of  the  House  of  Lords,  may  emerge  only  after  a  sub¬ 
stantial  amount  of  further  caselaw  has  accumulated.  A  decision  destined  to  stand  in  the 
perspective  of  history  as  a  landmark  may,  immediately  after  it  is  reported,  have 
appeared  to  be  unmomentous  or  of  uncertain  moment.  The  decision  of  the  House  of 
Lords  in  MacShannon  v.  Rockware  Glass  Ltd.1  perhaps  falls  into  the  latter  category. 
On  its  face  it  embodies  some  revision  of  hitherto  accepted  doctrine,  but  the  extent  and 
particularly  the  practical  significance  of  this  revision  is  far  from  clear.  The  doctrine  in 
question  concerns  the  circumstances  in  which  proceedings  may  be  stayed  notwith¬ 
standing  the  fact  that  a  court  is  otherwise  jurisdictionally  competent.  This  doctrine 
was  enshrined  in  the  words  of  Scott  L.J.  in  St.  Pierre  v.  South  American  Stores  Ltd.2 
‘(1)  A  mere  balance  of  convenience  is  not  a  sufficient  ground  for  depriving  a  plaintiff  of 


1  [1978]  2  W.L.R.  362;  [1978]  1  All  E.R.  625. 


2  [1:936]  1  K.B.  382. 
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the  advantages  of  prosecuting  his  action  in  an  English  court  if  it  is  otherwise  properly 
brought.  The  right  of  access  to  the  King’s  court  must  not  be  lightly  refused.  (2)  In 
order  to  justify  a  stay  two  conditions  must  be  satisfied,  one  positive  and  the  other 
negative :  (a)  the  defendant  must  satisfy  the  court  that  the  continuance  of  the  action 
would  work  an  injustice  because  it  would  be  oppressive  or  vexatious  to  him  or  would  be 
an  abuse  of  the  process  of  the  court  in  some  other  way;  and  (b)  the  stay  must  not  cause 
an  injustice  to  the  plaintiff.  On  both,  the  burden  of  proof  is  on  the  defendant.  1  In 
1973  the  possibility  of  modification  was  foreshadowed  by  the  House  of  Lords  in  The 
Atlantic  Star.2  There  lip-service  was  paid  to  Scott  L.J.’s  formulation,  but  it  was 
emphasized  that  his  words,  particularly  the  words  ‘oppressive’  and  ‘vexatious’,  must 
be  seen  as  ‘flexible’  words  and  that  ‘in  future  they  should  be  interpreted  more  liber¬ 
ally’. 3  Lord  Wilberforce  had  gone  so  far  as  to  say  that  they  ‘are  descriptive  words 
which  illustrate  but  do  not  confine  the  court’s  general  jurisdiction.  They  are  pointers 
rather  than  boundary  marks.’4  Now  in  MacShannon  v.  Rockware  Glass  Ltd.  Lord 
Diplock  has  interpreted  the  gist  of  the  speeches  of  Lord  Reid,  Lord  Wilberforce,  and 
Lord  Kilbrandon  (who  formed  the  majority  in  The  Atlantic  Star )  as  warranting  a 
rewording  of  the  latter  part  of  Scott  L.J.’s  formula  in  the  following  way:  ‘(2)  In  order 
to  justify  a  stay  two  conditions  must  be  satisfied,  one  positive  and  the  other  negative: 
(a)  the  defendant  must  satisfy  the  court  that  there  is  another  forum  to  whose  juris¬ 
diction  he  is  amenable  in  which  justice  can  be  done  between  the  parties  at  substantially 
less  inconvenience  or  expense,  and  (b)  the  stay  must  not  deprive  the  plaintiff  of 
a  legitimate  personal  or  juridical  advantage  which  would  be  available  to  him  if  he 
invoked  the  jurisdiction  of  the  English  court.’5  This  reformulation  clearly  embodies 
some  changes,  and  Lord  Diplock  referred  specifically  to  the  elimination  of  the  words 
‘oppressive’  and  ‘vexatious’  and  to  the  omission  of  Scott  L.J.’s  concluding  proposition 
concerning  the  burden  of  proof.  It  is  submitted,  however,  that  there  remains  con¬ 
siderable  doubt  as  to  the  extent  of  the  change  that  has  been  wrought. 

The  facts  which  gave  rise  to  the  series  of  appeals  in  MacShannon  v.  Rockware  Glass 
Ltd.  may  be  summarized  as  follows :  the  plaintiffs,  four  Scotsmen  residing  and  working 
in  Scotland,  had  suffered  injuries  in  industrial  accidents  in  Scotland.  All  the  defendant 
employers  were  English  registered  companies.  Each  plaintiff  was  advised  by  English 
solicitors  to  his  trade  union  or  his  professional  association  that  his  action  for  damages 
would  best  be  brought  in  England.  Process  was  duly  served  upon  the  defendants  at 
their  registered  offices  in  England,  but  they  applied  to  stay  the  actions  in  England 
leaving  the  plaintiffs  to  bring  actions  in  Scotland.  The  House  of  Lords,  reversing  the 
Court  of  Appeal,  unanimously  held  that  the  English  proceedings  should  be  stayed. 
In  reaching  this  result  none  of  their  Lordships  relied  upon  the  doctrine  of  forum 
non  conveniens  as  such.  Lord  Diplock  pointed  out  that  in  The  Atlantic  Star  the  House 
had  been  invited  to  substitute  this  doctrine  for  the  Scott  formula  and  that  the  House 
had  ‘unanimously  rejected  this  invitation’.6  His  Lordship,  although  reaffirming  this 
rejection,  conceded  that  his  reformulation  of  Scott  L.J.’s  words  might  lead  to  a  result 
not  far  removed  from  that  obtaining  in  Scotland  by  virtue  of  the  doctrine.  Lord  Fraser 
too,  while  affirming  that  the  doctrine  of  forum  non  conveniens  is  not  available  in  England, 
admitted  that  the  English  tests  ‘differ  more  in  theoretical  approach  than  in  practical 
substance  from  those  that  would  have  been  applicable  in  Scotland’.7  Lord  Russell  of 
Killowen  accepted  that  the  proposed  restatement  of  the  English  law  ‘stops  not  far 


1  [1936]  1  K.B.  382,  398. 
4  Ibid.,  468. 

6  Ibid.,  366. 


2  [i974]  A.C.  436. 


3  Per  Lord  Reid  at  p.  454. 
5  [1978]  2  W.L.R.  362,  367. 

7  Ibid.,  377. 
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short  of  balance  of  convenience’.1  Lord  Keith  of  Kinkel,  although  not  invoking  the 
doctrine  of  forum  non  conveniens,  did  draw  a  distinction  between  cases  in  which 
Lngland  is  the  natural  forum  and  those  in  which  it  is  not,  this  distinction  seemingly 
being  based  upon  objective  considerations  of  convenience.2  Lord  Salmon’s  rejection 
of  the  doctrine  is  emphatic:  ‘This  doctrine,  however,  has  never  been  part  of  the  law  of 
England.  And  in  my  view,  it  is  now  far  too  late  for  it  to  be  made  so  save  by  Act  of 
Parliament.’3 

In  practice  much  may  often  depend  in  borderline  cases  upon  the  incidence  of  the 
burden  of  proof  in  the  sense  of  the  legal  burden  or  risk  of  non-persuasion.  Their 
Lordships’  speeches  appear  to  reveal  some  divergence  of  view  on  this  point.  All  agree 
that  initially  it  is  for  the  defendant  to  satisfy  the  court  that  there  is  another  more 
appropriate  forum.  Lord  Diplock  takes  the  view  that  the  defendant’s  discharge  of  this 
burden  then  ‘throws  upon  the  plaintiffs  the  onus  of  showing’*  that  if  the  action  were 
to  be  stayed  they  would  thereby  be  deprived  of  a  ‘legitimate  personal  or  juridical 
advantage’.  It  is  not  at  all  clear  that  a  majority  of  their  Lordships  would  agree.  Lord 
Salmon  pointedly  did  not  dissent  from  Scott  L.J.’s  reference  to  the  burden  being  upon 
the  defendant  throughout5  and  he  himself  said:  ‘In  an  action  brought  in  England  when 
its  natural  forum  is  Scotland,  I  consider  the  question  as  to  whether  it  should  be  stayed 
depends  upon  whether  the  defendants  can  establish  that  to  refuse  a  stay  would  pro¬ 
duce  injustice.’6  Lord  Fraser  agreed  with  Lord  Salmon  ‘that  the  question  for  the 
English  court  is  whether  the  defendant  ...  can  establish  that  to  refuse  a  stay  would 
produce  injustice’.7  Lord  Russell  of  Killowen  was  even  more  explicit:  ‘It  must,  I 
apprehend,  be  for  the  defendant  to  show  cause  why  in  any  given  case  a  stay  ought  in 
the  exercise  of  judicial  discretion  to  be  ordered.’7  Lord  Keith  of  Kinkel  differentiated 
between  cases  in  which  England  is  the  natural  forum  and  those  in  which  it  is  not.  In 
the  former  case  the  burden  rests  upon  the  defendant  throughout.  ‘Where,  however, 
the  defendant  shows  that  England  is  not  the  natural  forum  and  that  if  the  action  were 
continued  there  he  would  be  involved  in  substantial  (i.e.  more  than  de  minimis) 
inconvenience  and  unnecessary  expense,  or  in  some  other  disadvantages,  which  would 
not  affect  him  in  the  natural  forum,  he  has  made  out  a  prima  facie  case  for  a  stay,  and  if 
nothing  follows  it  may  properly  be  granted.  The  plaintiff  may,  however,  seek  to  show 
some  reasonable  justification  for  his  choice  of  forum  in  the  shape  of  advantage  to  him.’8 
In  the  light  of  the  speeches  of  Lord  Salmon,  Lord  Fraser  and  Lord  Russell  and  to 
some  extent  that  of  Lord  Keith,  it  is  surprising  that  the  headnote  in  the  Weekly  Law 
Reports  should  categorically  record  a  holding  that  the  plaintiffs  had  ‘not  discharged 
the  consequential  onus  placed  upon  them’.  The  headnote  in  the  All  Englatid  Reports 
is  more  guarded,  but  it  does  seem  to  imply  that  it  was  held  that  in  a  case  where  England 
is  not  the  natural  forum,  once  the  defendant  has  shown  that  ‘he  would  be  involved  in 
substantial  inconvenience  and  unnecessary  expense  if  the  proceedings  were  allowed  to 
continue  in  England’,  then  at  least  an  evidential  burden  rests  on  the  plaintiff.  A 
reasonable  resolution  of  these  differences  might  perhaps  be  that  it  is  only  an  evidential 
burden  that  is  assumed  by  the  plaintiff  in  these  circumstances. 

So  far  as  the  substantive  criteria  for  a  stay  are  concerned  it  is  now  clear  that  the 
defendant  is  not  required  to  show  that  the  plaintiff  is  wrongly  motivated,  in  that  he  is 
behaving  in  a  vexatious  or  deliberately  oppressive  way.  Lord  Diplock9,  Lord  Salmon10, 
and  Lord  Fraser11  all  deprecated  the  use  of  the  words  ‘vexatious’  and  ‘oppressive’. 

1  Ibid.,  377.  2  Ibid.,  382-3.  3  Ibid.,  371.  *  Ibid.,  367. 

5  Ibid.,  374.  6  Ibid.,  373.  7  Ibid.,  377.  8  Ibid.,  383. 

9  Ibid.,  367.  10  Ibid.,  373-4.  11  Ibid.,  377. 
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Lord  Russell  accepted  a  further  liberal  watering  down  of  the  ‘strong  spirit’  of  the 
words.1  Lord  Keith  was  able  to  countenance  their  use  only  if  understood  ‘in  a  broad 
and  reasonable  sense  and  without  any  necessary  moral  connotations’.2 

The  extent  to  which  Lord  Diplock’s  revision  of  the  Scott  formula  will  have  changed 
the  law,  should  it  assume  the  central  significance  which  that  formula  itself  previously 
enjoyed,  will  depend  very  largely  upon  the  interpretation  to  be  placed  upon  two  key 
phrases:  ‘substantially  less  inconvenience  or  expense’  and  ‘legitimate  personal  or 
juridical  advantage’.  The  former  phrase  allows  for  qualitative  and  quantitative 
variation.  Lord  Diplock  indicated  that  qualitatively  at  least  it  should  be  broadly  con¬ 
strued.  It  should  not  be  confined  to  the  convenience  of  the  parties,  but  should  extend 
to  the  convenience  of  witnesses  and  indeed  of  non-participants  in  the  trial  who  would 
be  adversely  affected  by,  for  example,  the  absence  of  witnesses  from  their  place  of 
work.3  The  inclusion  of  the  word  ‘substantially’  is  consistent  with,  although  its 
meaning  is  not  necessarily  limited  by,  the  absence  of  dissent  by  any  of  their  Lordships 
from  Scott  L.J.’s  first  proposition  to  the  effect  that  ‘A  mere  balance  of  convenience  is 
not  a  sufficient  ground  for  depriving  a  plaintiff  of  the  advantages  of  prosecuting  his 
action  in  an  English  court  if  it  is  otherwise  properly  brought’.4  The  significance  of 
the  word  ‘substantially’  only  future  case  law  can  determine.  However,  some  divergence 
in  interpretation  is  perhaps  to  be  seen  even  in  MacShannon  v.  Rockzvare  Glass  Ltd. 
itself.  Whereas  Lord  Salmon,  in  expressly  accepting  the  whole  of  the  Scott  formula 
with  the  sole  exception  of  the  words  ‘because  it  would  be  oppressive  or  vexatious  to 
him’,5  clearly  did  not  regard  the  burden  upon  the  defendant  as  being  a  light  one,  Lord 
Keith  treated  ‘substantial’  as  meaning  only  ‘more  than  de  minimis’.6 

There  is  perhaps  even  greater  scope  for  variation  in  future  interpretation  of  the 
phrase  ‘legitimate  personal  or  juridical  advantage’.  That  advantage  must  be  real  in  the 
sense  that  a  mistaken  belief  (however  sincerely  held)  in  advantage  does  not  suffice. 
As  Lord  Keith  put  it,  the  advantages  ‘must  be  such  as  are  capable  of  being  objectively 
demonstrated’.6  In  the  instant  case  the  alleged  advantages  to  the  plaintiffs  of  suing  in 
England  rather  than  in  Scotland  were  juridical  rather  than  personal.  The  plaintiffs  all 
lived  in  Scotland,  and  considerations  of  their  personal  convenience  and  expense  as 
regards  preparations  for,  and  the  conduct  of,  the  trial  would  clearly  be  better  served  if 
that  trial  were  in  a  local  Scottish  court.  The  juridical  advantages  alleged  were  that  the 
level  of  damages  in  England  might  be  higher,  that  English  legal  process  is  speedier 
than  Scottish  legal  process,  that  English  proceedings  are  less  expensive,  and  that  in 
England  the  successful  party’s  position  regarding  costs  is  more  advantageous.  The 
assessment  of  juridical  advantage  can  involve  comparison  with,  and  thus  investigation 
of,  foreign  law.  Foreign  law  is  treated  as  fact  and  must  normally  be  proved  by  expert 
testimony.  The  House  of  Lords,  however,  when  sitting  on  an  English  appeal  will  take 
judicial  notice  of  Scots  law.7  Their  Lordships  declined  to  take  judicial  notice  of  the 
existence  of  the  juridicial  advantages  alleged  by  the  plaintiffs.  What  is  not  altogether 
clear  is  whether,  had  the  advantages  alleged  been  so  obvious  as  to  require  judicial 
notice  (or  where  appropriate  had  they  been  proved  by  expert  testimony),  they  would 
have  qualified  as  ‘legitimate’  advantages. 

MacShannon  v.  Rockzvare  Glass  Ltd.  is  an  interesting  and  an  important  case. 
Whether  it  will  come  to  be  regarded  as  a  milestone  in  the  development  of  the  law 

1  [1978]  2  W.L.R.  362,  377.  2  Ibid.,  382. 

3  Ibid.,  367.  4  [1936]  1  K.B.  382,  398.  See  pp.  291-2,  supra. 

5  [1978]  2  W.L.R.  362,  374.  6  jbid .,  383. 

7  Foreign  (in  the  sense  of  non-English)  law  must  normally  be  proved  as  fact.  The  House  of 
Lords,  however,  will  take  judicial  notice  of  the  laws  of  other  parts  of  the  United  Kingdom. 
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will  largely  depend  upon  how  uncertainties  as  to  the  incidence  of  the  burden  of  proof 
are  resolved,  upon  whether  pre-eminence  is  accorded  to  Lord  Diplock’s  restatement  of 
the  Scott  formula,  and,  if  so,  upon  how  words  of  extraordinary  flexibility  and  malle¬ 
ability  such  as  ‘substantially’  and  ‘legitimate’  are  construed. 

One  final  and  general  point:  The  defendants  alleged  that  since  about  1974  there  had 
been  a  deliberate  policy  of  bringing  proceedings  in  England  arising  out  of  Scottish 
industrial  accidents  where  the  only  connection  with  England  was  that  the  defendants 
were  English  companies  registered  in  England,  and  the  defendants  claimed  that  the 
particular  instant  cases  ought  to  be  considered  in  the  light  of  the  cumulative  effect  of 
this  allegedly  growing  practice.  This  contention  was  rejected  by  four1  of  the  Law 
Lords.  Lord  Salmon  said:  ‘I  do  not  think  that  matters  of  general  policy  should  play 
any  part  in  deciding  any  appeals  such  as  the  present.  For  my  part,  I  think  that  such 
appeals  should  be  decided  solely  upon  the  test  of  whether  justice  demands  as  between 
the  plaintiff  and  the  defendant  that  the  action  should  be  tried  in  England  or  in 
Scotland.’2 

The  non-recognition  of  foreign  divorces:  natural  justice  and  public  policy 

Cases  Nos.  3  and  4.  The  Recognition  of  Divorces  and  Legal  Separations  Act  1971 
is  generally  mandatory  in  its  terms :  it  prescribes  recognition.  The  main  break  in  the 
peremptory  aura  which  envelops  the  Act  is  to  be  found  in  Section  8  (2).  This  provides 
that  ‘.  .  .  recognition  by  virtue  of  this  Act  or  of  any  rule  preserved  by  Section  6  thereof 
of  the  validity  of  a  divorce  or  legal  separation  obtained  outside  the  British  Isles  may 
be  refused  if,  and  only  if — (a)  it  was  obtained  by  one  spouse — (i)  without  such  steps 
having  been  taken  for  giving  notice  of  the  proceedings  to  the  other  spouse  as,  having 
regard  to  the  nature  of  the  proceedings  and  all  the  circumstances,  should  reasonably 
have  been  taken;  or  (ii)  without  the  other  spouse  having  been  given  (for  any  reason 
other  than  lack  of  notice)  such  opportunity  to  take  part  in  the  proceedings  as,  having 
regard  to  the  matter  aforesaid,  he  should  reasonably  have  been  given;  or  (b)  its  recog¬ 
nition  would  manifestly  be  contrary  to  public  policy’. 

Clauses  (a)  and  (b)  in  the  sub-section  are  respectively  markedly  reminiscent  of  the 
common  law  natural  justice  and  public  policy  bars  to  the  recognition  of,  and  defences 
to  actions  for  the  enforcement  of,  foreign  judgments.  However,  in  several  respects  the 
statutory  scope  given  to  these  bars  or  defences  is  more  limited  than  that  of  their 
common  law  counterparts.  First  it  is  to  be  noted  that  the  sub-section  permits  rather 
than  requires  non-recognition:  indeed  the  use  of  the  word  ‘may’  would  on  a  strict,  if 
unattractive,  interpretation  imply  that  a  foreign  divorce  or  legal  separation  could  be 
recognized  notwithstanding  that  this  would,  for  example,  be  manifestly  contrary  to 
public  policy.  Secondly,  the  sub-section  is  not  available  at  all  if  the  divorce  or  legal 
separation  was  obtained  in  another  part  of  the  British  Isles.  Thirdly,  in  section  8  (2) 
(a)  the  reference  to  the  ‘nature  of  the  proceedings  and  all  the  circumstances’  and  the 
use  of  the  word  ‘reasonably’  introduce  further  discretionary  limitations  upon  the 
scope  of  the  natural  justice  provisions.  Fourthly,  the  withholding  of  recognition  on 
public  policy  grounds  is  permissible  only  if  it  be  shown  that  recognition  would  be 
‘manifestly’  contrary  to  public  policy.  The  use  of  this  particular  adverb,  meaning  as  it 
does  ‘evident  to  the  eye,  mind  or  judgment;  obvious’,3  is  somewhat  incongruous.  One 
might  have  thought  that  any  general  restriction  upon  resort  to  public  policy  should  be 
in  terms  of  the  gravity  or  seriousness,  rather  than  the  palpability  or  obviousness,  of  its 

1  Lord  Salmon  at  p.  376;  Lord  Fraser  agreeing  with  him  at  p.  377;  semble  Lord  Russell  at 
p.  378;  Lord  Keith  at  pp.  386-7.  Cf.  Lord  Diplock  at  pp.  368-9. 

2  Ibid.,  376.  3  Shorter  Oxford  English  Dictionary,  p.  1199. 
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contravention.  The  view  has  been  expressed  that  in  any  event  the  word  is  probably 
redundant’.1  Its  use  seemingly  stems  from  its  appearance  in  the  English  text  of  Article 
io  of  the  Hague  Convention  on  the  Recognition  of  Divorces  and  Legal  Separations 
upon  which  the  1971  Act  is  largely  based.  Finally,  section  8  (2)  is  restrictive  in  that  it 
avowedly  sets  out  the  only  grounds  upon  which  the  court  has  the  power  to  withhold 
recognition  from  an  otherwise  valid  divorce  or  legal  separation.  It  is  reasonable  to 
conclude  that  the  framers  of  section  8  (2)  (and  of  the  corresponding  parts  of  the  Con¬ 
vention)  did  not  wish  to  encourage  resort  to  it.  The  marked  dearth  of  English  case  law 
in  which  the  sub-section  has  been  even  unsuccessfully  invoked  suggests  that  this 
result  has  so  far  been  largely  achieved.  But  there  have  been  two  recent  cases  in  which 
resort  to  it  has  been  attempted.  These  two  cases  are  Kendall  v.  Kendall2  and  New- 
march  v.  Newmarch.3 

In  Kendall  v.  Kendall  Hollings  J.  refused  to  recognize  a  Bolivian  divorce  although 
it  was  conceded  that  at  the  time  of  the  Bolivian  proceedings  the  husband  was  habitually 
resident  in  Bolivia  within  section  3  (1)  (a)  of  the  1971  Act.  He  had  been  employed  in 
Bolivia  under  a  two  year  contract.  He  was  joined  there  by  his  wife  and  their  children, 
but  it  was  decided  that  they  should  leave  in  June  1974  and  that  the  husband  would  leave 
in  August  of  the  same  year  when  his  contract  expired.  Before  the  wife  left  she  was  told 
by  her  husband  that  she  would  have  to  sign  two  documents  so  that  the  children  could 
leave  the  country,  and  she  accordingly  accompanied  him  to  two  offices  where  she 
signed  documents  written  in  Spanish.  She  knew  little  Spanish  and  so  did  not  attempt 
to  read  the  documents  before  signing  them.  The  husband  in  the  event  remained  in 
Bolivia  for  another  year  during  which  the  parties  corresponded  regularly.  When  he 
finally  returned  to  England  in  August  1975  he  told  his  wife  that  he  had  divorced  her 
in  Bolivia  and  that  he  had  remarried.  Under  Bolivian  divorce  law  a  petitioner,  who 
signs  an  authorization  or  power  of  attorney,  need  not  attend  the  hearing.  A  Bolivian 
decree  of  divorce  dated  25  August  1975  showed  the  wife  as  the  petitioner  and  that 
she  had  been  granted  a  decree  on  the  ground  of  her  husband’s  physical  cruelty.  There 
were  other  erroneous  details  on  the  face  of  the  decree. 

The  wife  petitioned  in  the  Family  Division  of  the  English  High  Court  for  a  dec¬ 
laration  that  the  Bolivian  decree  was  invalid.  She  stated  in  evidence  that  she  had  never 
instituted  divorce  proceedings  anywhere.  An  expert  on  Bolivian  law  testified  that, 
judging  from  the  course  of  the  Bolivian  proceedings,  an  authorization  or  power  of 
attorney  signed  by  the  wife  as  petitioner  must  have  been  before  the  court.  Hollings  J. 
was  satisfied  that  the  documents  which  the  wife  had  been  asked  to  sign  ‘were  probably 
documents  relating  to  the  power  of  attorney  in  respect  of  the  decree  which  was  sub¬ 
sequently  obtained  in  her  name’.4  He  further  found  that  the  decree  was  also  false  in 
other  details,  including  the  statements  that  there  were  no  children,  that  the  wife  was  in 
employment  and  that  neither  party  owned  any  property.  Hollings  J.  said:  ‘So,  accept¬ 
ing  as  I  do  the  evidence  of  the  wife,  it  is  plain  that  deception  had  been  carried  out  on 
the  court  in  Bolivia  in  order  to  obtain  this  decree’.5  The  learned  judge  rejected  any 
suggestion  that  the  case  fell  within  section  8  (2)  (a),  but  withheld  recognition  from  the 
Bolivian  decree  on  the  basis  of  section  8  (2)  (b). 

The  argument  that  section  8  (2)  (a)  might  be  available  was  apparently  not  pressed 
by  counsel,  and  Hollings  J.  said  ‘.  .  .  the  provision  as  to  notice  by  the  other  spouse  is 
not  apt  or  relevant,  she  being  the  person  who,  on  the  face  of  the  decree,  brought  the 
proceedings,  ex  hypothesi  does  not  need  notice  of  the  proceedings.  That  exception 

1  Dicey  and  Morris,  The  Conflict  of  Laivs  (9th  edn.,  1973),  p.  326. 

2  [i977]  Fam.  208.  3  [1978]  Fam.  79.  4  [1977]  Fam.  208,  214. 


5  Ibid.,  211. 
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plainly  refers  to  a  person  seeking  a  declaration  of  non-validity  who  was  the  respondent 
in  the  relevant  divorce  proceedings.’1  That  the  sub-section  is  open  to  this  construction 
is  clear.  Neither  part  of  section  8  (2)  (a)  is  available  unless  the  spouse  ‘other’  than  the 
spouse  who  obtained  the  decree  was  deprived  of  notice  or  of  the  opportunity  to  take 
part  in  the  proceedings.  At  the  same  time  the  plight  of  a  petitioner,  from  whom  notice 
of  the  proceedings  had  in  fact  deliberately  been  withheld  and  who  was  deprived  of  all 
opportunity  to  participate  in  the  proceedings,  is  clearly  within  the  mischief  which  the 
sub-section  is  designed  to  prevent.  Indeed,  it  would  be  difficult  to  conceive  of  a  situa¬ 
tion  involving  a  greater  and  more  flagrant  denial  of  what  is  traditionally  understood 
by  natural  justice.  In  these  circumstances  one  would  have  thought  that  the  possibility 
of  a  more  flexible  interpretation  of  the  word  ‘obtained’  might  have  been  explored. 
There  is,  to  put  it  mildly,  a  very  real  factual  sense  in  which  in  Kendall  v.  Kendall 
it  was  the  husband,  and  not  the  wife,  who  had  obtained  the  divorce.  The  divorce 
resulted  from  his  initiative  and  almost  exclusively  from  his  activity.  The  wife’s  role 
had  been  limited  to  mistakenly  signing  two  documents  at  his  deceitful  instigation.  No 
doubt  the  primary  purpose  of  the  sub-section  is  to  protect  the  interests  of  respondents, 
but  its  terms  do  not  unambiguously  limit  it  to  such  cases.  There  is  room  for  the  view 
that  Hollings  J.  would  have  been  justified  in  looking  beyond  legal  technicality  to 
factual  reality  when  determining  which  party  had  ‘obtained’  the  divorce.  Had  he  done 
so,  he  would  have  been  enabled  to  reach  a  result  more  attuned  to  long  accepted  notions 
of  natural  justice. 

Refusal  to  recognize  the  Bolivian  decree  was,  however,  in  the  event  based  upon 
section  8  (2)  (b):  ‘its  recognition  would  manifestly  be  contrary  to  public  policy’. 

At  common  law,  whereas  a  defence  of  denial  of  natural  justice  impugns  the  foreign 
court’s  procedures,  resort  to  public  policy  usually  alleges  the  intrinsic  unacceptability 
of  the  content  of  a  rule  of  foreign  substantive  law.  An  English  forum  will  neither 
itself  apply,  nor  recognize  the  application  of,  a  rule  which  is  inherently  repugnant  to  its 
public  policy.  In  Kendall  v.  Kendall  Hollings  J.  acknowledged  that,  ‘if  considerations 
of  common  law  applied  here,  therefore  the  mere  fact  that  false  evidence  had  been  placed 
before  the  Bolivian  court  would  not  be  a  ground  of  non-recognition  or  a  declaration  of 
non-validity’.2  The  Bolivian  divorce  was  apparently  granted  on  the  ground  of  physical 
cruelty:  a  rule  permitting  divorce  on  this  ground  is  obviously  in  no  way  intrinsically 
repugnant  to  the  English  public  policy. 

A  variant  on  the  common  law  themes  of  natural  justice  and  public  policy  had  emer¬ 
ged  in  1963  in  Gray  ( orse .  Formosa)  v.  Formosa .3  There  a  Maltese  nullity  decree  was 
refused  recognition  on  the  ground  that  it  offended  English  notions  of  ‘substantial 
justice’.  No  Maltese  procedural  inadequacy  or  unfairness  was  found,  and  it  was  not 
held  that  the  rule  of  substantive  law  applied  by  the  Maltese  court  was  so  intrinsically 
objectionable  that  its  application  could  never  be  countenanced  in  an  English  court.  It 
was  held  in  effect  that  the  recognition  of  its  application  would  on  the  facts  of  the  instant 
case  cause  substantial  injustice.  Reference  was  made  to  this  new  doctrine  constituting 
a  residual  discretion  to  do  what  justice  requires  in  a  particular  case.4  The  twist  given 
by  Hollings  J.  to  the  notion  of  public  policy  when  he  invoked  it  in  Kendall  v.  Kendall 
would  seem  analytically  to  give  it  a  closer  affinity  with  the  doctrine  of  Gray  {orse. 
Formosa)  v.  Formosa,  than  with  the  traditional  public  policy  concept.  When  one  has 
regard  to  the  prefatory  words  in  section  8  (2),  ‘if,  and  only  if’,  it  is  a  matter  for  re¬ 
flection  whether  this  extension  of  traditional  public  policy  doctrine  to  cover  substantial 
justice  or  discretion  cases  is  warranted. 

1  Ibid.,  212.  2  Ibid.,  213.  3  [1963]  P.  259. 


4  Ibid.,  per  Donovan  L.J.  at  p.  271. 


298  DECISIONS  OF  BRITISH  COURTS  DURING  1978 

However  restrictive  an  interpretation  of  section  8  (2)  the  framers  of  the  statute  may 
have  sought  to  inculcate,  and  however  meritorious  this  may  be,  few  would  contend 
that  the  actual  outcome  in  Kendall  v.  Kendall,  i.e.  the  withholding  of  recognition,  was 
anything  other  than  fair  and  just.  At  the  same  time  this  result  would  seem  to  have  been 
achieved  at  the  price  of  placing  an  extended  and  far  from  well-defined  interpretation 
upon  the  notion  of  public  policy  in  sub-section  (2)  (b).  This  price  need  not  have  been 
paid  had  a  less  rigid  and,  having  regard  to  its  apparent  purpose,  more  enlightened, 
interpretation  been  put  upon  sub-section  (2)  (a).  Essentially  the  wife  was  the  victim  of 
a  flagrant  denial  of  natural  justice  not  of  the  application  of  an  inherently  repulsive 
rule  of  foreign  substantive  law. 

One  further  point  about  Kendall  v.  Kendall.  Hollings  J.  said  at  the  end  of  his  judg¬ 
ment:  ‘I  bear  in  mind,  however,  that  one  must  pay  regard  to  the  principles  of  comity 
and  observe  or  accept  decisions,  so  far  as  one  otherwise  can  without  injustice,  of 
foreign  courts.  I  am  sure  that,  if  the  Bolivian  court  was  apprised  of  the  circumstances 
that  I  find  existing,  it  would  without  hesitation  take  steps  effectually  to  invalidate  the 
decree.’1  The  significance  of  this  is  not  altogether  obvious.  If  it  were  shown  that 
the  Bolivian  court  would  not  have  invalidated  the  decree,  should  the  outcome  of  the 
English  proceedings  have  of  necessity  been  different?  It  is  submitted  that  it  should 
not.  Comity  may  well  be  a  factor  to  take  into  account  in  the  exercise  of  the  discretion 
stemming  from  the  permissive  nature  of  section  8  (2);  but,  in  determining  whether  a 
given  case  is  within  the  scope  of  the  sub-section  at  all,  an  English  forum  responds  to  its 
own  notions  of  natural  justice  and  of  public  policy,  even  if  the  response  involves  a 
disregard  for  the  principles  of  comity. 

In  Newmarch  v.  Newmarch2  a  wife  sought  inter  alia  a  declaration  that  a  decree  of 
divorce,  which  had  been  granted  to  her  husband  in  Australia,  was  invalid  by  virtue  of 
section  8  (2)  (a)  (ii).  Rees  J.,  although  holding  that  the  case  came  within  this  provision, 
refused  in  the  exercise  of  his  discretion  to  grant  the  declaration  sought.  The  learned 
judge  said:  ‘In  all  the  circumstances,  notwithstanding  that  the  wife  has  established 
that  she  was  not  given  such  an  opportunity  to  take  part  in  the  Australian  proceedings  as 
she  should  reasonably  have  been  given,  I  entertain  no  doubt  that  for  the  foregoing 
reasons  in  the  exercise  of  my  discretion  I  should  uphold  the  validity  of  the  Australian 
decree  of  divorce.’3  Rees  J.  also  intimated  that  section  8  (2)  (b)  was  not  apt:  ‘I  add  for 
completeness  that  I  am  not  satisfied  in  all  the  circumstances  that  the  wife  has  estab¬ 
lished  that  the  recognition  of  the  Australian  decree  would  manifestly  be  contrary  to 
public  policy.  But  if  I  had  been  so  satisfied,  for  the  reasons  already  stated,  I  would 
nevertheless,  in  the  exercise  of  my  discretion,  have  upheld  the  decree.’3 

The  wife  also  claimed  financial  provision  under  section  27  of  the  Matrimonial 
Causes  Act  1973.  The  background  to  this  aspect  of  the  case  was  that  in  1974  an  in¬ 
terim  order  had  been  made  in  her  favour,  but  in  1975  its  discharge  had  been  provision¬ 
ally  ordered  by  an  Australian  magistrate.  In  the  instant  proceedings  before  Rees  J., 
the  wife  sought  to  have  confirmation  of  this  provisional  order  refused  and  an  order 
made  on  her  original  application  under  section  27  of  the  1973  Act.  The  common  law 
rule  that  a  husband  is  not  bound  to  maintain  a  wife  in  default  is  imported  into  statutory 
jurisdiction  under  section  27.  If,  therefore,  the  wife  were  held  to  be  in  desertion,  Rees  J. 
could  not  have  entertained  her  application.  The  Australian  divorce,  the  validity  of 
which  Rees  J.  recognized,  had  been  granted  upon  a  finding  of  her  desertion.  The 
learned  judge  nevertheless  held  that  neither  the  finding  of  desertion  nor  his  recog¬ 
nition  of  the  divorce  precluded  him  from  refusing  to  confirm  the  Australian  court’s 

1  [1:977]  Fam.  208,  214.  2  [1978]  Fam.  79.  3  Ibid.,  97. 
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provisional  order  (discharging  the  interim  maintenance  order)  or  from  making  a 
substantive  order  for  periodical  payments  under  section  27.  In  his  approach  to  the 
finding  of  desertion  Rees  J.  relied  upon  section  8  (3)  of  the  Recognition  of  Divorces 
and  Legal  Separations  Act  1971.  This  sub-section  provides:  ‘Nothing  in  this  Act 
shall  be  construed  as  requiring  the  recognition  of  any  findings  of  fault  made  in  any 
proceedings  for  divoice  or  separation  or  of  any  maintenance,  custody  or  other  ancillary 
oidet  made  in  any  such  proceedings.’  Rees  J.  said:  ‘The  Australian  court’s  finding  of 
desertion  against  her  [the  wife]  is  not  binding  upon  me  for  the  reasons  stated  above. 
Upon  the  evidence  before  me,  I  have  found  that  she  was  not  in  desertion.  .  .  .  The 
way  is,  therefore,  open  to  this  court  to  consider  whether  the  wife  has  established  that 
her  husband  has  wilfully  neglected  to  provide  reasonable  maintenance  for  her.’1 
Rees  J.  further  held  that,  since  the  courts  had  a  discretion  to  vary  or  discharge  orders 
for  financial  provision  after  divorce,  they  had  jurisdiction  to  entertain  an  application 
for  financial  provision  under  section  27  commenced  prior  to  the  divorce  proceedings, 
even  though  the  marriage  had  been  dissolved  by  a  competent  Australian  court  and 
even  though  another  Australian  court  had  provisionally  held  that  the  husband  was 
not  obliged  to  maintain  the  wife.  This  is  simply  a  manifestation  of  the  rule  that  section 
27  proceedings  are  capable  of  surviving  an  effective  decree  of  divorce. 

Perhaps  the  most  interesting  parts  of  Rees  J.’s  very  full  judgment  concern  the 
grounds  upon  which  he  held  that  the  petition  for  a  declaration  that  the  Australian 
divorce  was  invalid  came  within  the  scope  of  section  8  (2)  (a)  (ii),  and  the  considerations 
which  led  him  nevertheless  to  refuse  to  exercise  the  discretion  thus  bestowed. 

It  is  necessary  to  review  the  sequence  of  events  in  greater  detail.  In  1969,  after  the 
parties  had  been  married  for  more  than  20  years,  the  husband  (then  aged  47)  obtained 
a  teaching  post  abroad.  The  wife  (then  aged  44)  accompanied  him  first  to  Malaysia  and 
later  to  Australia;  but  she  could  not  settle  down  and  in  197°)  with  the  consent  of  her 
husband,  she  returned  to  the  United  Kingdom.  At  the  end  of  1971  she  went  back  to 
Australia  hoping  to  resume  married  life,  but  the  husband  refused  her  offers  of  recon¬ 
ciliation,  and  she  again  returned  to  England  late  in  1972.  In  1973  the  husband  abruptly 
stopped  her  monthly  allowance,  and  she  had  recourse  to  social  security.  In  March  1974 
she  obtained  the  interim  order  under  section  27.  In  July  of  the  same  year  the  husband 
instituted  the  Australian  divorce  proceedings.  In  June  1975  in  different  Australian 
proceedings  brought  by  the  husband  the  order  under  section  27  was  provisionally 
discharged:  at  this  hearing  the  wife  was  represented,  and  the  court  was  informed  that 
desertion  would  be  denied  and  that  the  divorce  suit  would  be  defended.  In  the  event, 
however,  despite  repeated  requests  by  the  wife’s  English  solicitors  no  answer  was  ever 
filed  by  the  wife’s  Australian  solicitors,  and  accordingly  it  was  in  an  undefended  suit 
that  the  husband  was  in  October  1975  granted  a  decree  nisi  on  the  ground  of  the 
wife’s  desertion. 

Referring  to  these  divorce  proceedings  Rees  J.  said:  ‘Upon  the  material  before  me, 

I  am  satisfied  that  the  wife  and  her  English  solicitors  gave  clear  and  repeated  instruc¬ 
tions  to  the  Australian  solicitors  to  file  an  answer  and  to  defend  the  suit,  and  that  these 
instructions  represented  the  wife’s  firm  intentions.  The  instructions  were  not  complied 
with.  As  a  result,  the  suit  went  against  the  wife  undefended.  I  can  find  no  ground  which 
could  justify  the  view  that  the  wife  herself  should  accept  responsibility  for  the  failure 
to  file  an  answer  and  defend  the  suit.’2  Turning  to  the  words  of  section  8  (2)  (a)  (ii) — 
‘without  the  other  spouse  having  been  given  (for  any  reason  other  than  lack  of  notice) 
such  opportunity  to  take  part  in  the  proceedings  as,  having  regard  to  the  matters 

1  Ibid.,  98.  2  Ibid.,  93. 
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aforesaid  [the  nature  of  the  proceedings  and  all  the  circumstances],  he  should  reason¬ 
ably  have  been  given’  — his  Lordship  continued:  ‘The  first  question  is  whether  these 
words  are  apt  to  cover  a  case  such  as  the  instant  one  in  which  one  spouse  has  had 
ample  notice  of  a  foreign  divorce  suit  and  of  precisely  what  procedural  steps  are  needed 
to  enable  them  to  defend  the  suit,  and  where  explicit  instructions  to  solicitors  to  do  so 
have  not  been  complied  with.  In  my  judgment,  the  words  of  the  statute  are  capable  of 
being  so  construed.’1  Rees  J.  seems  to  have  construed  sub-section  (2)  (a)  (ii)  as  in 
effect  involving  a  single  objective  factual  question,  subject  only  to  one  qualification. 
The  objective  question  is  as  to  whether  the  spouse  had  in  fact  had  a  reasonable 
opportunity  to  participate  in  the  proceedings.  The  qualification  is  that  a  negative  answer 
to  this  question  will  not  avail  a  spouse  who  has  himself  or  herself  been  responsible  for 
the  absence  of  such  reasonable  opportunity.  It  is  perhaps  interesting  to  contrast  the 
wording  of  sub-section  (2)  (a)  (i).  There  the  question  would  seem  to  be  not  as  to 
whether  the  spouse  actually  had  notice  but  as  to  whether  reasonable  steps  for  giving 
notice  had  been  taken :  this  implies  a  focus  upon  the  reasonableness  of  the  behaviour  of 
the  party  obtaining  the  divorce.  Rees  J.  did  not  make  this  contrast  (and  indeed  there 
was  no  reason  why  he  should)  but  he  did  refer  to  the  husband  as  ‘an  innocent  party  in 
this  matter’  and  clearly  saw  this  as  no  bar  to  the  other  spouse’s  reliance  upon  sub¬ 
section  (2)  (a)  (ii). 

The  general  discretion  which  is  bestowed  by  section  8  (2)  stems  exclusively  from  the 
use  of  the  phrase  ‘may  be  refused’  rather  than  ‘shall  be  refused’.  The  references  to  the 
‘nature  of  the  proceedings’,  ‘all  the  circumstances’  and  reasonableness  relate  to  pre¬ 
conditions  for  the  existence  of  this  discretion  and  not  to  its  exercise.  The  discretion 
itself  then  is  in  completely  open  terms.  In  these  circumstances  Rees  J.,  very  properly  it 
is  respectfully  submitted,  took  a  broad  view  of  the  factors  to  which  he  was  entitled  to 
pay  regard  in  the  exercise  of  his  discretion  once  he  had  decided  that  the  case  came  within 
the  scope  of  the  sub-section.  His  Lordship  concluded:  ‘In  exercising  its  discretion,  in 
my  judgement,  this  court  should  have  regard  to  all  the  surrounding  circumstances 
which  would  include  a  full  investigation  of  the  facts  relied  upon  to  support  a  refusal  of 
recognition;  the  likely  consequences  if  the  petitioning  spouse  had  been  given  the 
opportunity  to  take  part  in  the  proceedings;  an  assessment  of  what  the  legitimate 
objectives  of  the  petitioning  spouse  are,  and  to  what  extent  those  objectives  can  be 
achieved  if  the  foreign  decree  remains  valid,  and  what  the  likely  consequences  to  the 
spouses  and  any  children  of  the  family  would  be  if  recognition  were  refused.’2 

P.  B.  Carter 

1  [1978]  Fam.  79,  94.  2  Ibid.,  95. 
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Freedom  from  torture  or  inhuman  treatment  ( Article  f) — the  concept  of  an  ‘ administrative 
practice ’ — prohibition  of  detention  and  internment  without  trial  {Article  5) — 'public  emer¬ 
gency  threatening  the  life  of  the  nation'  {Article  15)— role  of  Article  1 

Case  No.  1.  Ireland  v.  United  Kingdom.1  Ireland  lodged  two  applications  against  the 
United  Kingdom  arising  out  of  events  in  Northern  Ireland.  One  application  was  with¬ 
drawn  in  the  light  of  an  undertaking  given  by  the  United  Kingdom2.  The  other,  which 
resulted  in  the  present  case  before  the  Court,  was  declared  admissible  in  respect  of 
claims  under  Articles  1,  3,  5,  and  6  of  the  Convention  and  under  the  last  of  these  two 
Articles  read  in  conjunction  with  Article  14.  These  claims  concerned  the  introduction 
and  operation  of  the  policy  of  internment  and  detention  that  applied  in  Northern 
Ireland  between  1971  and  1975.  Following  an  increase  in  I.R.A.  activities,  it  was 
decided  in  1971  to  intern  without  trial  persons  suspected  of  serious  terrorist  activities 
but  against  whom  there  was  not  sufficient  evidence  to  bring  court  proceedings.  Powers 
to  detain  persons  for  questioning  for  a  forty-eight  hour  period  or  longer  were  also  brought 
into  operation.  Implementation  of  this  policy,  which  was  originally  based  upon  regu¬ 
lations  made  under  the  Civil  Authorities  (Special  Powers)  Act  (N.I.)  1922,  began  with 
‘Operation  Demetrius’  on  9  August  1971.  Some  350  persons  were  arrested,  of  whom 
104  were  released  within  forty-eight  hours.  Of  those  detained  further,  twelve  were  sent 
to  unidentified  centres  for  ‘interrogation  in  depth’.  This  involved  use  of  the  ‘five  tech¬ 
niques’  described  in  the  Court’s  judgment.  They  were : 

(a)  wall-standing:  forcing  the  detainees  to  remain  for  periods  of  some  hours  in  a  ‘stress 
position’,  described  by  those  who  underwent  it  as  being  ‘spreadeagled  against  the  wall, 
with  their  fingers  put  high  above  the  head  against  the  wall,  the  legs  spread  apart  and  the  feet 
back,  causing  them  to  stand  on  their  toes  with  the  weight  of  the  body  mainly  on  the 
fingers’ ; 

(b)  hooding:  putting  a  black  or  navy  coloured  bag  over  the  detainees’  heads  and,  at 
least  initially,  keeping  it  there  all  the  time  except  during  interrogation; 

(c)  subjection  to  noise:  pending  their  interrogations,  holding  the  detainees  in  a  room 
where  there  was  a  continuous  loud  and  hissing  noise; 

(d)  deprivation  of  sleep:  pending  their  interrogation,  depriving  the  detainees  of  sleep; 

(e)  deprivation  of  food  and  drink:  subjecting  the  detainees  to  a  reduced  diet  during  their 
stay  at  the  centre  and  pending  interrogations.3 

Many  more  suspects  were  interned  or  detained  for  questioning  thereafter.  Of  these, 
two  more  (making  fourteen  altogether)  were  subjected  to  the  ‘five  techniques’.  Others, 
it  was  alleged,  had  been  assaulted  in  more  familiar  ways  either  at  the  ‘unidentified  centres’ 
where  the  ‘five  techniques’  were  used  or  at  other  places,  including  Palace  Barracks.  In 
support  of  its  allegations,  the  Irish  Government  presented  evidence  relating  to  the 
treatment  of  228  persons.  The  procedure  agreed  upon  by  the  Commission  and  parties 

*  ©  D.  J.  Harris,  1979. 

1  A.  4517/70.  Decision  as  to  admissibility:  Yearbook  of  the  European  Convention  on  Human 
Rights,  14  (1971),  p.  572.  Report  of  the  Commission  adopted  on  25  January  1976.  European  Court 
of  Human  Rights  (cited  in  these  notes  as  E.C.H.R.),  Judgment  of  18  January  1978.  English  and 
French  texts  authentic.  The  case  was  heard  by  the  plenary  Court. 

2  See  this  Year  Book,  46  (1972-3),  p.  493. 


3  Judgment,  para.  96. 
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to  handle  this  mass  of  evidence  was  for  the  Commission  to  concentrate  on  sixteen 
‘illustrative  cases’,  selected  by  Ireland.  The  Commission  heard  oral  as  well  as  written 
evidence  in  these  cases  and  received  medical  reports.  The  Commission  had  regard  to 
another  ‘forty-one  cases’  in  respect  of  which  it  heard  written  (but  not  oral)  evidence  and 
received  medical  reports.  It  also  took  account  of  the  remaining  cases,  but  did  not 
examine  them  in  detail. 

In  its  report,  the  Commission  expressed  the  unanimous  opinion  that  the  use  of  the 
‘five  techniques’  and  other  instances  of  assaults  upon  prisoners  were  in  breach  of  Article  3 
of  the  Convention.  The  claims  under  Articles  1,  5  and  6  were  rejected.  The  case  was 
referred  to  the  Court  by  Ireland. 

The  Court  rejected  an  argument  by  the  British  Government  that  it  should  not  hear 
the  case.  The  Government  indicated  before  the  Court  that  it  accepted  the  Commission’s 
findings  against  it  under  Article  3  and  gave  an  undertaking  never  to  reintroduce  the 
‘five  techniques’.  In  view  of  these  actions  by  it,  the  Government,  in  reliance  upon  the 
jurisprudence  of  the  International  Court  of  Justice,1  argued  that  the  continuance  of 
proceedings  would  serve  no  purpose.  The  Court  rejected  this  argument : 

.  .  .  the  Court  considers  that  the  responsibilities  assigned  to  it  within  the  framework  of 
the  system  under  the  Convention  extend  to  pronouncing  on  the  non-contested  allegations 
of  violations  of  Article  3.  The  Court’s  judgments  in  fact  serve  not  only  to  decide  those 
cases  brought  before  the  Court  but,  more  generally,  to  elucidate,  safeguard  and  develop 
the  rules  instituted  by  the  Convention,  thereby  contributing  to  the  observance  by  the 
States  of  the  engagements  undertaken  by  them  as  Contracting  Parties  ...  2 

In  respect  of  Article  3,  the  Irish  Government  did  not  claim  that  the  Convention  had 
been  infringed  in  any  of  the  particular  cases  to  which  it  had  drawn  the  attention  of  the 
Commission.  It  argued  instead  that  there  had  been  ‘administrative  practices’  in  the  treat¬ 
ment  of  detainees  in  Northern  Ireland  in  breach  of  Article  3.  The  facts  of  particular 
cases  were  relevant  as  evidence  showing  the  existence  of  an  ‘administrative  practice’ 
contrary  to  the  Convention  and  not  because  it  was  claimed  that  they  amounted  to 
breaches  in  themselves.  The  Court  accepted  that  this  was  a  permissible  approach  and, 
after  defining  an ‘administrative  practice’,  accepted  also  that  it  was  one  that  avoided  the 
local  remedies  rule  which  applies  where  the  claim  is  that  the  Convention  is  infringed  on 
the  facts  of  a  particular  case: 

A  practice  incompatible  with  the  Convention  consists  of  an  accumulation  of  identical  or 
analogous  breaches  which  are  sufficiently  numerous  and  inter-connected  to  amount  not 
merely  to  isolated  incidents  or  exceptions  but  to  a  pattern  or  system ;  a  practice  does  not 
of  itself  constitute  a  violation  separate  from  such  breaches. 

It  is  inconceivable  that  the  higher  authorities  of  a  State  should  be,  or  at  least  should  be 
entitled  to  be,  unaware  of  the  existence  of  such  a  practice.  Furthermore,  under  the  Con¬ 
vention  those  authorities  are  strictly  liable  for  the  conduct  of  their  subordinates;  they 
are  under  a  duty  to  impose  their  will  on  subordinates  and  cannot  shelter  behind  their 
inability  to  ensure  that  it  is  respected. 

The  concept  of  practice  is  of  particular  importance  for  the  operation  of  the  rule  of 
exhaustion  of  domestic  remedies.  This  rule,  as  embodied  in  Article  26  of  the  Convention, 
applies  to  State  applications  (Article  24),  in  the  same  way  as  it  does  to  ‘individual’ 
applications  (Article  25),  when  the  applicant  State  does  no  more  than  denounce  a  viola¬ 
tion  or  violations  allegedly  suffered  by  ‘individuals’  whose  place,  as  it  were,  is  taken 
by  the  State.  On  the  other  hand  and  in  principle,  the  rule  does  not  apply  where  the 

1  Reference  was  made,  inter  alia ,  to  the  Northern  Cameroons  case,  I.C.J.  Reports,  1963,  p.  15. 

2  Judgment,  para.  154. 
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applicant  State  complains  of  a  practice  as  such,  with  the  aim  of  preventing  its  continua¬ 
tion  or  recurrence,  but  does  not  ask  the  Commission  or  the  Court  to  give  a  decision  on 
each  of  the  cases  put  forward  as  proof  or  illustrations  of  that  practice.  The  Court  agrees 
with  the  opinion  which  the  Commission,  following  its  earlier  case-law,  expressed  on  the 
subject  in  its  decision  of  1  October  1972  on  the  admissibility  of  the  Irish  Government’s 
original  application.1 

The  Court  also  decided  that  in  establishing  whether  an  ‘administrative  practice’ 
existed,  the  burden  of  proof  to  be  applied  was  ‘proof  beyond  a  reasonable  doubt’,  but 
added  that  ‘such  proof  may  follow  from  the  coexistence  of  sufficiently  strong,  clear  and 
concordant  inferences  or  of  similar  unrebutted  presumptions  of  fact’.2 

Examining  the  evidence  before  it  in  order  to  discover  whether  any  ‘administrative 
practice’  or  ‘practices’  existed  contrary  to  Article  3,  and  relying  very  heavily  upon  the 
Commission’s  findings  of  fact,  the  Court  held  by  16  votes  to  i,3  and  in  agreement  with 
the  Commission,  that  the  use  of  the  ‘five  techniques’  constituted  an  ‘administrative 
practice’ — one,  moreover,  that  involved  ‘inhuman  treatment’  contrary  to  Article  3. 
The  Court  observed: 

The  five  techniques  were  applied  in  combination,  with  premeditation  and  for  hours  at 
a  stretch;  they  caused,  if  not  actual  bodily  injury,  at  least  intense  physical  and  mental 
suffering  to  the  persons  subjected  thereto  and  also  led  to  acute  psychiatric  disturbances 
during  interrogation.4 

In  contrast  with  the  unanimous  opinion  of  the  Commission,  however,  the  Court  also 
held,  by  13  votes  to  4, 5  that  the  use  of  the  ‘five  techniques’  did  not  also  amount  to  a 
practice  of  ‘torture’  contrary  to  Article  3 : 

In  order  to  determine  whether  the  five  techniques  should  also  be  qualified  as  torture, 
the  Court  must  have  regard  to  the  distinction,  embodied  in  Article  3,  between  this  notion 
and  that  of  inhuman  or  degrading  treatment. 

In  the  Court’s  view,  this  distinction  derives  principally  from  a  difference  in  the  inten¬ 
sity  of  the  suffering  inflicted. 

The  Court  considers  in  fact  that,  whilst  there  exists  on  the  one  hand  violence  which  is 
to  be  condemned  both  on  moral  grounds  and  also  in  most  cases  under  the  domestic  lawof  the 
Contracting  States  but  which  does  not  fall  within  Article  3  of  the  Convention,  it  appears 
on  the  other  hand  that  it  was  the  intention  that  the  Convention,  with  its  distinction  between 
‘torture’  and  ‘inhuman  or  degrading  treatment’,  should  by  the  first  of  these  terms  attach  a 
special  stigma  to  deliberate  inhuman  treatment  causing  very  serious  and  cruel  suffering. 

Moreover,  this  seems  to  be  the  thinking  lying  behind  Article  1  in  fine  of  resolution  3452 
(XXX)  adopted  by  the  General  Assembly  of  the  United  Nations  on  9  December  1975, 
which  declares:  ‘Torture  constitutes  an  aggravated  and  deliberate  form  of  cruel,  in¬ 
human  or  degrading  treatment  or  punishment.’ 

Although  the  five  techniques,  as  applied  in  combination,  undoubtedly  amounted  to  in¬ 
human  and  degrading  treatment,  although  their  object  was  the  extraction  of  confessions, 
the  naming  of  others  and/or  information  and  although  they  were  used  systematically, 
they  did  not  occasion  suffering  of  the  particular  intensity  and  cruelty  implied  by  the  word 
torture  as  so  understood.6 

As  far  as  allegations  of  ill-treatment  other  than  by  the  use  of  the  ‘five  techniques’ 
were  concerned,  the  Court  held  unanimously  that  there  was  evidence  of  an  ‘adminis¬ 
trative  practice’  of  assaulting  prisoners  at  Palace  Barracks,  and  that  the  assaults  were  so 

1  Ibid.,  para.  159.  2  Ibid.,  para.  161. 

3  The  dissenting  judge  was  Judge  Sir  Gerald  Fitzmaurice.  4  Judgment,  para.  167. 

5  The  dissenting  judges  were  Judges  Zekia,  O’Donoghue,  Evrigenis,  and  Matscher. 

6  Judgment,  para.  167. 
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serious  that  the  practice  amounted  to  ‘inhuman  treatment’  contrary  to  Article  3.  The 
violence  used  was  ‘repeated  violence  occurring  in  the  same  place  and  taking  similar 
forms’  and  ‘did  not  amount  merely  to  isolated  incidents’.1  It  led  to  ‘intense  suffering 
and  to  physical  injury  which  on  occasion  was  substantial  and  thus  fell  into  the  category 
of  inhuman  treatment’,  as  the  Commission  had  also  unanimously  concluded.2  Incompany 
with  the  Commission  also,  the  Court  rejected,  by  14  votes  to  3, 3  Irish  Government 
claims  that  the  treatment  of  detainees  at  Palace  Barracks  amounted  to  ‘torture  .  The 
Court  further  rejected  Irish  Government  claims  that  there  had  been  conduct  amounting 
to  an  ‘administrative  practice’  contrary  to  Article  3  by  way  of  assault  upon  prisoners 
other  than  through  the  use  of  the  ‘five  techniques’  at  the  unidentified  centres  at  which 
the  ‘five  techniques’  had  been  used  (16  votes  to  i)4  or  at  any  other  place  (15  votes  to  2)5. 
There  had  been  isolated  cases  of  ill-treatment  severe  enough  to  qualify  as  ‘inhuman 
treatment’,  but  there  had  been  no  ‘administrative  practice’. 

The  one  judge  to  dissent  from  the  Court’s  holding  that  the  use  of  the  ‘five  techniques’ 
constituted  a  practice  amounting  to  inhuman  treatment  contrary  to  Article  3  was  Judge 
Sir  Gerald  Fitzmaurice.  Although  he  agreed  with  the  Court  that  the  assaults  upon 
prisoners  at  Palace  Barracks  were  the  result  of  a  practice  of  ‘inhuman  treatment’  con¬ 
trary  to  that  Article,  he  did  not  consider  that  the  ‘five  techniques’  reached  the  necessary 
level  of  ill-treatment.  To  conclude  otherwise  was  to  ‘debase  the  currency  of  normal 
speech,  because  there  is  then  no  way  left  in  which  to  differentiate  or  distinguish  or  to 
describe  instances  of  truly  inhuman  treatment’.  As  examples  of  acts  that  properly  came 
within  Article  3,  he  gave  ‘kicking  a  man  in  the  groin,  or  placing  him  in  a  blacked-out 
cell  in  the  company  of  a  bevy  of  starving  rats’.6 

In  respect  of  the  allegations  based  upon  Articles  of  the  Convention  other  than  Article 
3,  the  Court  first,  by  16  votes  to  i,7  confirmed  the  Commission’s  unanimous  opinion 
that  although  the  laws  applying  in  Northern  Ireland  which  permitted  detention  without 
trial  were  contrary  to  Article  5,  there  was  no  breach  of  the  Convention  because  there 
existed  in  that  part  of  the  United  Kingdom  a  public  emergency  threatening  the  life  of 
the  nation  for  the  purposes  of  Article  15  and  the  measures  taken,  which  had  been  prop¬ 
erly  notified,  were  strictly  required  to  control  the  situation.  The  Court  rejected  unani¬ 
mously  the  claim  based  upon  Article  6  on  the  ground  that,  even  supposing  Article  6 
applied,  the  derogations  made  by  the  United  Kingdom  under  Article  15  properly 
applied  here  too.  The  Court  rejected,  by  15  votes  to  2, 8  claims  of  discriminatory  treat¬ 
ment  of  Catholics  contrary  to  Articles  5  and  6  read  in  conjunction  with  Article  14. 
Finally  the  Court  rejected  the  Irish  Government’s  argument  based  upon  Article  1  on 
the  ground  that,  as  the  Commission  had  concluded,  that  provision  cannot  in  itself  be  the 
basis  of  a  claim  that  the  Convention  has  been  infringed.  In  the  course  of  considering 
Article  i’s  purpose,  the  Court  made  the  following  important  pronouncement  on  the 
general  character  of  the  Convention  guarantee  and  its  system  of  supervision : 

Unlike  international  treaties  of  the  classic  kind,  the  Convention  comprises  more  than  mere 
reciprocal  engagements  between  contracting  States.  It  creates, over  and  above  a  network  of 


1  Judgment,  para.  174. 

2  The  Commission  had  found,  despite  the  absolute  denials  of  members  of  the  security  forces 
giving  evidence,  that  it  was  established  beyond  a  reasonable  doubt  that  prisoners  had  been  badly 
beaten  and  kicked  with  a  view  to  obtaining  information:  Judgment,  paras.  100-8. 

3  Judges  Zekia,  O’Donoghue  and  Evrigenis  dissenting. 

4  Judge  O’Donoghue  dissenting.  5  Judges  O’Donoghue  and  Evrigenis  dissenting. 

6  Dissenting  judgment  of  Judge  Sir  Gerald  Fitzmaurice,  para.  22. 

7  The  dissenting  judge  was  Judge  O’Donoghue. 

8  The  dissenting  judges  were  Judges  O’Donoghue  and  Matscher. 
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mutual,  bilateral  undertakings,  objective  obligations  which,  in  the  words  of  the  Preamble, 
benefit  from  a  ‘collective  enforcement’.  By  virtue  of  Article  24,  the  Convention  allows 
Contracting  States  to  require  the  observance  of  those  obligations  without  having  to 
justify  an  interest  deriving,  for  example,  from  the  fact  that  a  measure  they  complain  of 
has  prejudiced  one  of  their  own  nationals.  By  substituting  the  words  ‘shall  secure’  for  the 
words  ‘undertaken  to  secure’  in  the  text  of  Article  1,  the  drafters  of  the  Convention  also  in¬ 
tended  to  make  it  clear  that  the  rights  and  freedoms  set  out  in  Section  I  would  be  directly 
secured  to  anyone  within  the  jurisdiction  of  the  Contracting  States  (document  PI  (61)  4, 
pp.  664,  703,  733,  and  927).  That  intention  finds  a  particularly  faithful  reflection  in  those 
instances  where  the  Convention  has  been  incorporated  into  domestic  law(De  Wilde,  Ooms, 
and  Versyp  judgment  of  18  June  1971)  Series  A  no.  12,  p.  43,  para.  82;  Swedish  Engine 
Drivers’  Union  judgment  of  6  February  1976,  Series  A  no.  20,  p.  18,  para.  50). 

The  Convention  does  not  merely  oblige  the  higher  authorities  of  the  Contracting 
States  to  respect  for  their  own  part  the  rights  and  freedoms  it  embodies ;  as  is  shown  by 
Article  14  and  the  English  text  of  Article  1  (‘shall  secure’),  the  Convention  also  has  thecon- 
sequence  that,  in  order  to  secure  the  enjoyment  of  those  rights  and  freedoms,  those 
authorities  must  prevent  or  remedy  any  breach  at  subordinate  levels. 

The  problem  in  the  present  case  is  essentially  whether  a  Contracting  State  is  entitled  to 
challenge  under  the  Convention  a  law  in  abstracto. 

The  answer  to  this  problem  is  to  be  found  much  less  in  Article  1  than  in  Article  24. 
Whereas,  in  order  to  be  able  to  lodge  a  valid  petition,  a  ‘person,  non-governmental  organ¬ 
isation  or  group  of  individuals’  must,  under  Article  25,  claim  ‘to  be  the  victim  of  a 
violation  ...  of  the  rights  set  forth’,  Article  24  enables  each  Contracting  State  to  refer  to 
the  Commission  any  alleged  breach  of  [any  of]  the  provisions  of  the  Convention  by 
another  [State]’. 

Such  a  breach’  results  from  the  mere  existence  of  a  law  which  introduces,  directs  or 
authorises  measures  incompatible  with  the  rights  and  freedoms  safeguarded;  this  is  con¬ 
firmed  unequivocally  by  the  travaux preparatoires  (document  H  (61)  4,  pp.  384,  502,  703, 
and  706). 

Nevertheless,  the  institutions  established  by  the  Convention  may  find  a  breach  of  this 
kind  only  if  the  law  challenged  pursuant  to  Article  24  is  couched  in  terms  sufficiently  clear 
and  precise  to  make  the  breach  immediately  apparent;  otherwise,  the  decision  of  the  Con¬ 
vention  institutions  must  be  arrived  at  by  reference  to  the  manner  in  which  the  respondent 
State  interprets  and  applies  in  concreto  the  impugned  text  or  texts. 

The  absence  of  a  law  expressly  prohibiting  this  or  that  violation  does  not  suffice  to 
establish  a  breach  since  such  a  prohibition  does  not  represent  the  sole  method  of  securing 
the  enjoyment  of  the  rights  and  freedoms  guaranteed.1 

Ireland  v.  United  Kingdom  is  without  doubt  politically  the  most  important  case  the 
Court  has  had  to  consider.  The  Court’s  ruling  that  the  use  of  the  ‘five  techniques’  was 
a  practice  of  ‘inhuman  treatment’  contrary  to  Article  3  is  difficult  to  fault.  Although 
a  concept  such  as  ‘inhuman  treatment’  is  an  elusive  one,  the  Court’s  finding  that  the 
‘techniques’  caused  ‘intense  physical  and  mental  suffering’  and  ‘acute  psychiatric 
disturbances  during  interrogation’2  led  clearly  to  the  conclusion  that  such  treatment  was 
present  in  this  case,  as  did  the  evidence  of  other,  more  common  kinds  of  assault.  Less 
predictable,  but,  it  is  submitted,  equally  correct,  was  the  Court’s  ruling  that  the  use  of 

1  Judgment,  para.  239. 

2  Judgment,  para.  1 67.  See,  in  support  of  these  findings,  the  Minority  Report  of  Lord  Gardiner 
in  the  1972  Privy  Counsellors'  Report  (the  ‘Parker  Report’)  on  the  Authorised.  Procedures  for  the 
Interrogation  of  Persons  Suspected  of  Terrorism,  Cmnd.  4901.  The  Majority  Report  also  shows 
awareness  of  the  dangers  of  the  techniques  when  used,  as  they  were  used  in  1971,  without 
safeguards  which  the  Majority  Report  recommends  (see  paras.  10-17,  Majority  Report).  See  also 
Fields,  A  Society  on  the  Run  (1973),  for  a  study  of  the  after-effect  of  the  use  of  the  ‘techniques’. 


3o6  DECISIONS  ON  THE  EUROPEAN  CONVENTION 

the  ‘five  techniques’  did  not  amount  to  ‘torture’,  a  ruling  that  contradicted  the  unani¬ 
mous  opinion  of  the  Commission.  Unacceptable  though  the  methods  of  interrogation 
used  may  be,  worse  forms  of  ill-treatment  have  been,  and  are  being,  perpetrated  by 
men  upon  their  fellow-beings  around  the  world  and,  as  the  Court  suggests,  the  term 
‘torture’  is  best  reserved  for  them.  Although  ‘inhuman  treatment  is  an  infringement 
of  Article  3  as  well  as  ‘torture’,  the  distinction  is  relevant  to  the  award  of  any  compen¬ 
sation  due  under  Article  50  and  to  a  State’s  reputation.  With  regard  to  the  latter,  the 
United  Kingdom’s  concession  that  the  ‘five  techniques’  amounted  to  ‘torture’,  proved  not 

to  be  a  good  tactic.  # 

The  case,  which  is  the  first  to  reach  the  Court  from  a  State  application  under  Article 
24,  provided  an  opportunity  for  the  Court  to  pronounce  upon  the  nature  of  the  contract¬ 
ing  parties’  obligations  under  the  Convention  and  the  role  of  Article  24.  The  Court 
confirmed  the  Commission’s  jurisprudence  on  the  collective  nature  of  the  guarantee 
and  on  the  fact  that  the  Convention  may  be  infringed  by  a  law  or  an  administrative 
practice’  in  abstracto.  It  also  confirmed  that  local  remedies  need  not  be  exhausted 
before  the  existence  of  an  ‘administrative  practice’  contrary  to  the  Convention  is  chal¬ 
lenged  under  Article  24.  It  was  for  this  reason  that  the  civil  proceedings  in  tort  brought 
successfully  in  Northern  Ireland  by  most  of  the  victims  of  the  ‘five  techniques’  did  not 
count. 

Freedom  from  degrading  punishment  (  Article  j) — prohibition  of  judicial  corporal  punish¬ 
ment — ‘ local  requirements'  in  non-metropolitan  territories  ( Article  6j(j)) 

Case  No.  2.  Tyrer  case.1  The  applicant,  a  U.K.  citizen  resident  in  the  Isle  of  Man, 
was  convicted  by  a  juvenile  court  in  1972  of  assault  occasioning  actual  bodily  harm.  It 
was  his  first  conviction.  He  had  been  reported  by  a  school  prefect  for  taking  beer  into 
school.  After  being  caned  for  this,  the  applicant,  who  was  15  when  convicted,  had 
taken  his  revenge  on  the  prefect.  He  could  have  been  fined  or  imprisoned  for  the  assault ; 
instead  the  court  sentenced  him  to  three  strokes  of  the  birch.  The  sentence  was  carried 
out  some  seven  weeks  after  his  conviction,  on  the  day  that  his  appeal  to  the  High 
Court  of  Justice  of  the  Isle  of  Man  was  rejected.  Under  Manx  law,2  ‘whipping’  (by  cane 
or  by  birch,  depending  on  age)  is  a  sentence  for  assault  that  may  be  imposed  on  a  male 
‘child’  (10-13  years)  or  ‘young  person’  (14-16  years).  The  whipping  must  be  adminis¬ 
tered  as  soon  as  practicable  and  not  more  than  six  months  after  it  has  been  imposed  by 
a  police  constable  in  the  presence  of  an  inspector  or  other  officer  of  higher  rank ;  it 
must  occur  in  private  and  ‘in  the  presence,  if  he  desires  to  be  present,  of  the  parent 
or  guardian’.3  The  number  of  strokes  must  not  exceed  six  or  twelve  for  children  and 
young  persons  respectively,  and  the  size  and  weight  of  the  instrument  used  is  specified.3 
A  prior  medical  report  on  the  convicted  person  is  necessary  and  a  doctor  must  supervise 

1  A.  5856/72.  Decision  as  to  admissibility:  Yearbook  of  the  European  Convention  on  Human 
Rights,  14  (1971),  P-  356.  Report  of  the  Commission  adopted  on  14  December  1976.  E.C.H.R., 
Judgment  of  25  April  1978.  English  text  authentic.  The  Court  consisted  of  the  following  Chamber 
of  judges:  Balladore  Pallieri  (President);  Cremona,  Pedersen,  Vilhjalmsson,  Sir  Gerald  Fitz- 
maurice,  Teitgen  and  Matscher  (judges). 

2  Petty  Sessions  and  Summary  Jurisdiction  Act  1927,  s.  56  (1).  Judicial  corporal  punishment 
was  abolished  in  England  and  Wales  in  1948  and  in  Northern  Ireland  in  1968.  It  is  available  as  a 
judicial  punishment  in  Jersey,  but  is  not  used.  It  is  no  longer  a  permissible  punishment  in  British 
prisons.  Several  cases  concerning  corporal  punishment  in  British  schools  are  now  pending  before 
the  Commission:  see  A.  7511/76,  A.  7743/76  and  A.  7907/77-  All  three  have  been  admitted  for 
consideration  on  the  merits:  see  C.  E.  Press  Releases  C  (78)  43  and  B  (78)  35. 

3  Summary  Jurisdiction  Act  i960,  s.  10. 
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the  birching  and  stop  it  if  necessary.1  In  1972,  the  practice  was  for  the  whipping  to  be 
administered  to  the  bare  bottom.  Since  the  report  in  the  applicant’s  case,  the  law  has 
been  revised,2  so  that  it  is  administered  over  ‘ordinary  cloth  trousers’.  There  was  no 
suSSesIlon  that  the  requirements  of  Manx  law  were  not  complied  with  in  the  applicant’s 
case.  The  circumstances  of  the  birching  were  described  by  the  Court  as  follows: 

After  waiting  in  a  police  station  for  a  considerable  time  for  a  doctor  to  arrive,  Mr.  Tyrer 
was  birched  late  in  the  afternoon  of  the  same  day.  His  father  and  a  doctor  were  present. 
1  he  applicant  was  made  to  take  down  his  trousers  and  underpants  and  bend  over  a  table; 
he  was  held  by  two  policemen  whilst  a  third  administered  the  punishment,  pieces  of  the 
birch  breaking  at  the  first  stroke.  The  applicant’s  father  lost  his  self-control  and  after  the 
third  stroke  ‘went  for’  one  of  the  policemen  and  had  to  be  restrained. 

The  birching  raised,  but  did  not  cut  the  applicant’s  skin  and  he  was  sore  for  about  a 
week  and  a  half  afterwards.3 

Before  considering  the  merits  of  the  case,  the  Court  unanimously  rejected  a  Govern¬ 
ment  submission  that  the  case  should  be  struck  out.  The  fact  that  the  applicant  had, 
after  attaining  the  age  of  majority,  indicated  that  he  wished  to  withdraw  his  application 
while  it  was  still  before  the  Commission  did  not,  as  the  Isle  of  Man  Government  argued, 
call  for  a  contrary  decision.  The  Commission  had  properly  refused  to  accede  to  the  appli¬ 
cant  s  request  in  accordance  with  its  Rules  of  Procedure  because  the  case  raised  ques¬ 
tions  of  a  general  character  affecting  the  observance  of  the  Convention  and  Rule  47  of  the 
Court’s  Rules  of  Procedure  did  not  make  the  applicant’s  wishes  a  basis  for  striking  out 
a  case  before  the  Court  either.  Nor  did  the  draft  Manx  legislation  that  would  abolish 
corporal  punishment  for  the  offence  committed  by  the  applicant  (though  retaining  it  for 
some  serious  offences).  Even  if  adopted,  which  was  not  certain,  it  did  not  go  to  the  sub¬ 
stance  of  the  issue  before  the  Court,  ‘namely,  whether  judicial  corporal  punishment  as 
inflicted  on  the  applicant  in  accordance  with  Manx  legislation  is  contrary  to  the  Conven¬ 
tion’.4 

The  main  question  in  the  case5  was  whether  the  birching  was  in  breach  of  Article  3. 
The  Commission  expressed  the  opinion  in  its  report,  by  14  votes  to  1,  that  it  was,  as  a 
‘degrading  punishment’.  The  case  was  referred  by  the  Commission  to  the  Court  which, 
by  6  votes  to  1,  confirmed  the  Commission’s  opinion. 

In  reaching  its  decision  on  Article  3,  the  Court  understood  ‘degrading’  in  the  sense  of 
humiliating  or  debasing.  But  not  any  degree  or  kind  of  degradation  was  prohibited  by 
Article  3 :  ‘the  humiliation  or  debasement  involved  must  attain  a  particular  level  and 
must  in  any  event  be  other  than  that  usual  element  of  humiliation’6  present  in  judicial 
punishment.  As  to  this  last  point,  the  Court  considered  that  it  ‘would  be  absurd  to 
hold  that  judicial  punishment  generally,  by  reason  of  its  usual  and  perhaps  inevitable 
element  of  humiliation’6  was  ‘degrading’  contrary  to  Article  3.  In  the  Court’s  view  the 
question  whether  the  necessary  quality  of  humiliation  or  debasement  is  present  is  a 
relative  one:  ‘it  depends  on  all  the  circumstances  of  the  case  and,  in  particular,  on  the 
nature  and  context  of  the  punishment  itself  and  the  manner  and  the  method  of  its 
execution’.6 

1  Directive  of  the  Lieutenant-Governor,  30  May  i960. 

2  By  a  revision  of  the  Directive  referred  to  in  the  previous  note. 

3  Judgment,  para.  10.  4  Ibid.,  para.  26. 

5  The  applicant  had  also  complained  of  a  breach  of  Article  3  read  in  conjunction  with  Article  14 

on  the  ground  that  birching  was  only  a  possible  sentence  for  males.  Having  held  that  there  was  a 

violation  of  Article  3  taken  by  itself,  the  Court  unanimously  held  that  there  was  no  need  for  it  to 
consider  this  complaint.  6  Judgment,  para.  30. 
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Considering  then  the  particular  punishment  of  birching  and  its  application  in  the 
Tyrer  case,  the  Court  expressed  the  view  that  it  was  irrelevant  that  public  opinion  in 
the  Isle  of  Man  was  in  favour  of  judicial  corporal  punishment  as  an  effective  deterrent. 
In  this  connection,  the  Court  observed  that  the  Convention  was  ‘a  living  instrument 
which  ...  had  to  be  interpreted  in  the  light  of  present  day  conditions’  and  that  the 
Court  ‘cannot  but  be  influenced  by  the  developments  and  commonly  accepted  stan¬ 
dards  in  the  penal  policy  of  the  member  States  of  the  Council  of  Europe’.1  Even  in  the 
Isle  of  Man,  the  Court  noted,  the  law  permitting  judicial  corporal  punishment  had  been 
under  review.  Nor  was  it  relevant  that  the  offence  for  which  the  birching  was  imposed  was 
one  of  violence  or  that  the  birching  was  an  alternative  to  a  custodial  sentence.  As  in  the 
case  of  the  argument  based  upon  any  deterrent  effect  corporal  punishment  might  have, 
neither  fact  could  affect  the  question  whether  it  was  ‘degrading’.  As  to  the  fact  that 
birching  was  carried  out  in  private,  the  Court  agreed  that  this  ‘may  be  a  relevant  factor 
but  stated  that  it  was  not  in  itself  conclusive  because  ‘it  may  well  suffice  that  the  victim 
is  humiliated  in  his  own  eyes,  even  if  not  in  the  eyes  of  others’.2  Also  relevant  were  the 
safeguards  in  Manx  law  (medical  examination,  etc.)  noted  above.  These,  and  the  private 
nature  of  the  birching,  were  outweighed,  however,  in  the  opinion  of  the  Court  by  the 
following  considerations: 

The  very  nature  of  judicial  corporal  punishment  is  that  it  involves  one  human  being 
inflicting  physical  violence  on  another  human  being.  Furthermore,  it  is  institutional 
violence,  that  is  in  the  present  case  violence  permitted  by  the  law,  ordered  by  the  judicial 
authorities  of  the  State  and  carried  out  by  the  police  authorities  of  the  State  (see  para¬ 
graph  io  above).  Thus,  although  the  applicant  did  not  suffer  any  severe  or  long-lasting 
physical  effects,  his  punishment— whereby  he  was  treated  as  an  object  in  the  power  of  the 
authorities — constituted  an  assault  on  precisely  that  which  it  is  one  of  the  main  purposes  of 
Article  3  to  protect,  namely  a  person’s  dignity  and  physical  integrity.  Neither  can  it  be 
excluded  that  the  punishment  may  have  had  adverse  psychological  effects. 

The  institutionalised  character  of  this  violence  is  further  compounded  by  the  whole  aura 
of  official  procedure  attending  the  punishment  and  by  the  fact  that  those  inflicting  it  were 
total  strangers  to  the  offender. 

Admittedly,  the  relevant  legislation  provides  that  in  any  event  birching  shall  not  take 
place  later  than  six  months  after  the  passing  of  sentence.  However,  this  does  not  alter  the 
fact  that  there  had  been  an  interval  of  several  weeks  since  the  applicant’s  conviction  by 
the  juvenile  court  and  a  considerable  delay  in  the  police  station  where  the  punishment 
was  carried  out.  Accordingly,  in  addition  to  the  physical  pain  he  experienced,  Mr.  Tyrer 
was  subjected  to  the  mental  anguish  of  anticipating  the  violence  he  was  to  have  inflicted 
on  him.3 

The  Court  did  not  mention  in  this  passage  or  regard  as  decisive  the  fact  that  the  appli¬ 
cant  had  been  birched  with  his  trousers  down.  In  the  Court’s  opinion,  this  ‘aggravated 
to  some  extent  the  degrading  character  of  the  applicant’s  punishment  but  it  was  not 
the  only  or  determining  factor’.4 

The  dissenting  judge  in  the  case  was  Sir  Gerald  Fitzmaurice.  Referring  to  the  passage 
from  the  Court’s  judgment  quoted  above,  he  could  not  see  the  relevance  of  the  fact  that 
the  violence  involved  was  ‘institutionalised’,  since  this  was  a  characteristic  of  any  punish¬ 
ment  for  crime.  Nor  could  he  agree  that  the  ‘whole  aura’  of  official  procedure  attending 
the  punishment  and  the  infliction  of  the  birching  by  strangers  ‘further  compounded’ 
the  institutionalised  character  of  the  violence.  Any  institutionalised  activity  was  bound 
to  have  the  aura  described  and  some  offenders  might  feel  less  degraded  because  the 


Judgment,  para.  31. 


2  Ibid.,  para.  32. 


3  Ibid.,  para.  33. 


4  Ibid.,  para.  35. 
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punishment  was  administered  by  someone  they  did  not  know.  As  to  the  psychological 
effect  of  a  birching  (which  was  purely  a  matter  of  conjecture)  and  the  delay  in  carrying 
out  the  punishment,  these  were  considerations  that  might  concern  the  humanity  of  the 
punishment,  but  not  its  degrading  character.  In  Judge  Sir  Gerald  Fitzmaurice’s  view, 
the  gravamen  of  the  Court’s  complaint  was  that  judicial  corporal  punishment  was 
degrading  per  se  and  that  the  circumstances  of  its  imposition  and  application  were 
irrelevant.  This  was  an  opinion  with  which  Sir  Gerald  could  not  agree.  Examining  the 
facts  of  the  case,  he  considered  it  to  be  decisive  that  the  applicant  was  a  juvenile. 
Whereas  corporal  punishment  had  come  to  be  regarded  as  an  undesirable  form  of  punish¬ 
ment,  it  had  ‘not  been  generally  regarded  as  degrading  when  applied  to  juveniles  and 
young  offenders  . . .  ’.*  In  Judge  Sir  Gerald  Fitzmaurice’s  opinion,  the  corporal  punish¬ 
ment  of  juveniles  was  not  degrading  for  the  purposes  of  Article  3  in  the  absence  of 
‘seriously  aggravating  circumstances’1  which  were  not  present  in  this  case. 

A  further  question  which  arose  in  the  case  concerned  the  constitutional  status  of 
the  Isle  of  Man  as  a  dependency  of  the  Crown  and  not  a  part  of  the  United  Kingdom. 
The  Convention  was  ratified  by  the  United  Kingdom  Government  in  respect  of  its 
metropolitan  territory  and  extended  by  it  under  Article  63  (1)  of  the  Convention  to 
cover  the  Isle  of  Man  as  a  territory  ‘for  whose  international  relations  it  is  responsible’. 
Article  63  (3)  provides  that  the  Convention  ‘shall  be  applied  in  territories  with  due 
regard,  however,  to  local  requirements’.  The  Court  held  unanimously2  that  Article  63 
(3)  did  not  provide  an  escape  in  this  case.  Despite  the  strength  of  local  feeling,  the  Court 
was  not  convinced  that  law  and  order  could  not  be  maintained  in  the  Isle  of  Man  without 
corporal  punishment  so  that  one  could  talk  of  a  ‘requirement’.  This  was  evidenced  by 
the  fact  that  most  of  the  European  family  of  nations,  of  which  the  Isle  of  Man  was 
culturally  and  otherwise  a  member,  managed  well  without  it.  Article  63  had,  in  any 
event,  been  designed  to  cover  the  colonial  situation  rather  than  that  of  a  territory  such 
as  the  Isle  of  Man.  Finally,  ‘and  above  all’,  the  Court  noted  that  even  if  law  and  order 
could  only  be  maintained  with  the  assistance  of  corporal  punishment,  Article  3  was  one 
of  those  provisions  from  which  derogation  was  not  permitted  even  in  time  of  war  or 
public  emergency.  In  the  opinion  of  the  Court,  therefore,  ‘no  local  requirement  relative 
to  the  maintenance  of  law  and  order  would  entitle  ...  [a  contracting  party],  under 
Article  63,  to  make  use  of  a  punishment  contrary  to  Article  3’. 3 

The  Court  held  unanimously  that  it  was  not  necessary  to  apply  Article  50  since  the 
applicant  had  withdrawn  from  the  case. 

The  Court  would  really  seem  to  have  decided  the  case,  as  Judge  Sir  Gerald  Fitz- 
maurice  suggests,  on  the  basis  that  judicial  corporal  punishment  is  degrading  contrary 
to  Article  3  per  se  and  not  because  of  the  particular  circumstances  of  the  case.  Bearing 
in  mind  the  factors  that  properly  go  to  the  question  whether  a  punishment  is  degrading 
(as  opposed  to  the  question  whether  it  is  inhuman  or  otherwise  unacceptable  in  terms  of 
penal  policy),  it  isdifficulttosee  what  the  circumstances  would  be  inwhichjudicialcorporal 
punishment  would  not  be  thought  by  the  Court  to  be  degrading.  Since  the  fact  that  the 
punishment  was  administered  to  the  applicant’s  bare  bottom  only  ‘aggravated  to  some 
extent  the  degrading  character’  of  his  punishment,  it  is  probable  that  the  present  Manx 
law,  under  which  the  birching  would  have  occurred  without  this  indignity  and  which 
would  otherwise  appear  to  provide  for  the  imposition  of  a  sentence  of  birching  in  as 

1  Sir  Gerald  Fitzmaurice’s  dissenting  opinion,  para.  11. 

2  Judge  Sir  Gerald  Fitzmaurice  expressed  doubts  about  this  holding,  but  did  not  feel  called 
upon  to  vote  against  it  because  of  his  approach  to  Article  3. 

3  Judgment,  para.  38. 
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civilized  a  manner  as  is  possible,  would  not  pass  muster  either.  The  Court,  which 
adopted  the  ordinary  dictionary  definition  of  ‘degrading’,  required  that  the  humiliation 
or  debasement  reach  a  ‘particular  level’  to  amount  to  a  violation  of  Article  3  without 
attempting  the  virtually  impossible  task  of  specifying  in  useful,  verbal  terms  what  that 
level  is.  One  guideline  is  that  the  degradation  must  be  such  that  it  cannot  be  permitted 
even  in  time  of  war  or  public  emergency  (see  Article  15,  Convention).  The  difficulty  of 
defining  a  ‘degrading’  punishment  for  the  purposes  of  Article  3  is  further  indicated  by 
the  fact  that  any  form  of  judicial  punishment  involves  some  degradation  and  that  in  the 
case  of  imprisonment  the  fact  of  incarceration  and  the  conditions  that  usually  go  with  it 
mean  that  the  level  of  degradation  must  surely  be  higher  that  that  which  accompanies 
corporal  punishment.  Not  surprisingly,  the  Court  regards  a  punishment  of  imprison¬ 
ment  as  consistent  with  Article  3 — a  fact  which  makes  the  point  that  the  Convention 
contains  a  distinction  between  acceptable  and  unacceptable  kinds  of  degradation  as  well 
as  between  degrees  of  it.  The  same  conclusion  can  be  drawn  from  the  fact  that  capital 
punishment,  which  is  the  ultimate  in  institutionalized  violence,  is  toleratd  by  Article  2 
and  hence  cannot  be  a  ‘degrading’  punishment  for  the  purposes  of  Article  3.  Presum¬ 
ably  an  objective  test  applies  in  deciding  whether  a  punishment  is  ‘degrading’  so  that 
the  punishment  must,  in  common  law  terms,  be  ‘degrading’  to  a  reasonable  man.  (The 
Court’s  statement  when  considering  the  significance  of  the  fact  that  the  birching  was 
in  private  that  ‘it  may  well  suffice  that  the  victim  is  humiliated  in  his  own  eyes,  even  if 
not  in  the  eyes  of  others’  is  not  inconsistent  with  an  objective  approach;  all  that  the 
Court  was  saying  there  was  that  an  individual  might  feel  degraded  even  though  birched 
in  private.)  Presumably  too,  he  is  a  reasonable  European  rather  than  a  reasonable  Briton 
or  Manx  man.  It  is  this  perhaps  that  is  the  key  to  the  Court’s  conclusion  that  judicial 
corporal  punishment  is  degrading  to  an  extent  warranting  the  attention  of  Article  3. 

One  final  point  concerns  the  Court’s  jurisdiction  to  hear  the  case.  Under  the  United 
Kingdom  declaration  accepting  the  Court’s  compulsory  jurisdiction  which  was  in 
force  when  the  applicant  lodged  his  complaint  with  the  Commission,  the  United  King¬ 
dom  accepted  the  jurisdiction  of  the  Court  to  deal  with  applications  concerning  the 
Isle  of  Man.  In  1976,  when  the  application  was  still  before  the  Commission,  the  United 
Kingdom’s  declaration  expired  and  was  replaced  by  a  new  one  excluding  Isle  of  Man 
cases.  The  question  whether  the  Court  could,  when  the  case  was  referred  to  it  by  the 
Commission  in  1 977,  hear  it  under  the  pre- 1976  declaration,  as  the  Commission  claimed, 
was  not  decided  because  the  United  Kingdom  indicated  that  it  consented  ad  hoc  to  the 
Court’s  jurisdiction  in  the  case.  What  is  clear,  however,  is  that  the  Court  would  not 
have  jurisdiction  under  the  current  United  Kingdom  declaration  to  hear  any  further 
birching  or  other  case  from  the  Isle  of  Man.1 

Right  to  respect  for  private  and  family  life  and  correspondence  ( Article  8) — application  of 
Article  8  to  the  interception  of  postal  and  telephonic  communication  in  national  security 

1  No  birching  case  is  likely  to  arise.  The  United  Kingdom  has  notified  the  Committee  of 
Ministers  of  the  Council  of  Europe  that  it  has  informed  the  Manx  Government  that,  in  its  view, 
such  judicial  corporal  punishment  as  can  be  imposed  in  the  Isle  of  Man  is  in  breach  of  the  Con¬ 
vention  as  a  result  of  the  Court’s  judgment.  The  judgment  has  been  brought  to  the  attention  of 
those  who  can  under  Manx  law  pass  a  sentence  of  corporal  punishment  by  the  Chief  Justice  of  the 
Isle  of  Man.  He  has  informed  them  that  judicial  corporal  punishment  is  contrary  to  the  Conven¬ 
tion.  See  C.  E.  Press  Release  B  (78)  50.  This  action  has  been  accepted  by  the  Committee  of 
Ministers  as  fulfilling  the  obligations  that  the  United  Kingdom  has  arising  out  of  the  judgment: 
C.  M.  Resolution  (78)  39.  The  Tynwald  has  debated  the  question  of  whipping  in  the  light  of  the 
Court’s  judgment  but  has  not  yet  decided  whether  or  not  to  repeal  the  law  permitting  it. 
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cases — the  applicability  of  Article  6  to  such  interceptions— the  meaning  of  the  right  to  an 
effective  remedy  under  Article  13 — the  meaning  of  a  ‘ victim ’  in  Article  25 

Case  No.  3.  Klass  and  others  case.1  In  this  case,  the  Court  held  that  the  West  German 
law  permitting  the  interception  of  postal  and  telephonic  communications  in  national 
security  cases  was  consistent  with  the  Convention. 

The  five  applicants  were  West  German  nationals.  One  was  an  Oberstaatsanzvalt 
(public  prosecutor),  one  was  a  judge,  and  the  other  three  were  lawyers.  They  complained 
that  Article  10,  para.  2,  of  the  West  German  Basic  Law  and  the  Gesetz  zur  Beschran- 
kungdes  Brief-,  Post-  und  Fernmeldegeheimnisses ,  which  was  enacted  in  1 968  and  is  referred 
to  in  the  Court’s  judgment  as  ‘G  10’,  violated  Articles  6  (1),  8,  and  13  of  the  Conven¬ 
tion.  Article  10  of  the  Basic  Law  guarantees  the  secrecy  of  postal  and  telephonic  com¬ 
munications,  but  permits  the  creation  of  statutory  powers  of  interception,  inter  alia,  in 
national  security  cases.  Consistently  with  Article  10,  the  ‘G  10’  authorizes  the  opening 
and  inspection  of  letters  and  parcels,  the  reading  of  telegrams  and  the  monitoring  and 
recording  of  telephone  conversations  for  national  security  purposes.  In  particular, 
interceptions  may  be  made  where  there  are  ‘factual  indications  for  suspecting  a  person 
of  planning,  committing  or  having  committed’  certain  listed  crimes  affecting  national 
security.  They  are  permissible  only  if  other  methods  of  investigation  are  ‘without  pros¬ 
pects  of  success  or  considerably  more  difficult’.  Only  the  communications  of  ‘the  sus¬ 
pect  or  such  other  persons  who  are,  on  the  basis  of  clear  facts,  to  be  presumed  to 
receive  or  forward  communications  intended  for  the  suspect  or  emanating  from  him  or 
whose  telephone  the  suspect  is  to  be  presumed  to  use’  may  be  intercepted.  An  application 
for  permission  to  intercept  communications  may  be  made  only  by  the  head,  or  someone 
acting  for  him,  of  the  Agency  for  the  Protection  of  the  Constitution  of  the  Federation 
(Bundesamt  fur  Verfassungsschutz,  the  Army  Security  Office  (Amt  fiir  Sicherheit  der 
Bundeswehr ),  or  the  Federal  Intelligence  Service  (Bundesnachrichtendienst).2  It  must  be 
in  writing  and  give  reasons.  Permission  must  be  given  by  a  nominated  federal  minister, 
who  must  consider  the  matter  personally.  Interceptions  must  be  discontinued  if  the 
circumstances  justifying  them  cease  to  exist.  They  can,  in  any  event,  be  authorized  only 
for  three  months  although  permission  to  make  them  may  be  renewed  upon  a  further 
showing  of  cause.  The  person  concerned  is  not  informed  that  his  communications  are 
being  intercepted  except  that,  as  the  Federal  Constitutional  Court  has  held  in  inter¬ 
preting  the  Act,  he  must  be  told  of  the  interceptions  after  they  have  been  discontinued 
if  and  when  it  would  not  jeopardize  national  security  to  do  so.  The  Minister  must  review 
the  case  with  this  in  mind  as  soon  as  interceptions  cease  and  at  regular  periods  there¬ 
after.  He  must  submit  his  decision  on  the  matter  for  approval  to  the  ‘G  10’  Commission. 
This  is  a  Commission  composed  of  a  Chairman,  who  must  be  qualified  to  hold  judicial 
office,  and  two  assessors.  The  members  are  appointed  for  the  current  session  of  the 
Bundestag  by  the  ‘G  10’  Board  (see  below)  after  consultation  with  the  Government. 
They  are  ‘completely  independent  in  the  exercise  of  their  functions  and  cannot  be 
subject  to  instructions’.3  The  Commission  may  reverse  the  Minister’s  decision.  The 
information  obtained  by  an  interception  is  examined  by  ‘an  official  qualified  for  judicial 
office’.  He  transmits  to  the  competent  authorities  only  information  that  relates  to  the 

1  A.  5029/71.  Decision  as  to  admissibility:  Yearbook  of  the  European  Convention  on  Human 
Rights,  17  (1974),  p.  178.  Report  of  the  Commission  adopted  on  9  March  1977.  E.C.H.R.,  Judg¬ 
ment  of  6  September  1978.  English  and  French  texts  authentic.  The  case  was  heard  by  the 
plenary  Court:  Rule  48,  Rules  of  Court. 

2  Similar  arrangements  permit  and  control  interceptions  by  the  Lander. 

3  Judgment,  para.  21. 
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purpose  of  the  interception  and  which  is  otherwise  within  the  Act.  Information  and 
documents  may  not  be  used  by  the  authorities  for  any  purpose  other  than  the  statutory 
one  and  must  be  destroyed  as  soon  as  they  are  no  longer  needed. 

The  Minister  reports  at  least  twice  a  year  on  the  working  of  the  ‘G  io’  generally  to  a 
Board  composed  of  five  members  of  parliament  appointed  by  the  Bundestag  and  includ¬ 
ing  members  of  the  Parliamentary  Opposition.  He  also  reports  each  month  to  the  G  io 
Commission  on  each  authorization  that  he  has  made.  In  practice,  the  Minister  seeks 
the  prior  approval  of  the  Commission  in  all  but  urgent  cases.  The  Commission  may,  ex 
officio  or  on  the  application  of  any  person  believing  himself  to  be  subject  to  surveillance, 
declare  any  authorization  to  be  illegal  or  unnecessary.  A  person  whose  application  to 
the  Commission  is  unsuccessful  may  apply  to  the  Constitutional  Court  for  a  ruling  on  the 
legality  and  necessity  of  any  surveillance  that  is  occurring  although,  as  the  West  German 
Government  acknowledged,  this  was  a  remedy  that  ‘might  be  employed  only  on  rare 
occasions’,1  presumably  because  of  lack  of  knowledge  that  surveillance  is  occurring.  A 
person  who  is  notified  after  the  event  that  his  communications  have  been  intercepted 
has  various  judicial  remedies  available  to  him  in  the  administrative,  civil,  and  consti¬ 
tutional  courts  by  which  to  challenge  the  legality  of  the  interceptions  and  possibly 
obtain  damages  or  an  order  for  the  destruction  or  restitution  of  documents,  etc. 

Before  examining  the  merits  of  the  claim,  the  Court  considered  the  preliminary 
question  whether  the  applicants  qualified  as  ‘victims’  of  a  violation  of  the  Convention. 
The  question  arose  because  the  applicants  had  no  evidence  to  show  that  their  communi¬ 
cations  had  been  intercepted  and  the  West  German  Government  had  made  a  statement 
to  the  Court  to  the  effect  that  no  surveillance  of  the  applicants  had  ever  been  ordered. 
The  Court  held  unanimously  that  this  did  not  matter.  Whereas  an  applicant  under 
Article  25  normally  cannot  challenge  the  validity  of  a  law  in  abstracto  (as  a  State  can 
under  Article  24)  but  has  to  show  that  the  law  ‘has  been  applied  to  his  detriment’,  the 
position  is  different  in  a  case  in  which,  ‘owing  to  the  secrecy  of  the  measures  objected  to, 
he  cannot  point  to  any  concrete  measure  specifically  affecting  him’.2  In  such  a  case,  the 
need  to  make  the  machinery  set  up  to  implement  the  Convention  effective  dictates  that 
‘an  individual  may,  under  certain  conditions ,  claim  to  be  the  victim  of  a  violation  occas¬ 
ioned  by  the  mere  existence  of  secret  measures  or  of  legislation  permitting  secret 
measures,  without  having  to  allege  that  such  measures  were  in  fact  applied  to  him’.2  In 
the  opinion  of  the  Court,  the  conditions  of  the  present  case  met  this  test,  allowing  any 
member  of  the  public  to  bring  a  claim: 

As  to  the  facts  of  the  particular  case,  the  Court  observes  that  the  contested  legislation 
institutes  a  system  of  surveillance  under  which  all  persons  in  the  Federal  Republic  of 
Germany  can  potentially  have  their  mail,  post  and  telecommunications  monitored,  with¬ 
out  their  ever  knowing  this  unless  there  has  been  either  some  indiscretion  or  subsequent 
notification  in  the  circumstances  laid  down  in  the  Federal  Constitutional  Court’s  judgment . . . 
To  that  extent,  the  disputed  legislation  directly  affects  all  users  or  potential  users  of  the 
postal  and  telecommunications  services  in  the  Federal  Republic  of  Germany.  Further¬ 
more,  as  the  Delegates  rightly  pointed  out,  this  menace  of  surveillance  can  be  claimed  in 
itself  to  restrict  free  communication  through  the  postal  and  telecommunication  services, 
thereby  constituting  for  all  users,  or  potential  users  a  direct  interference  with  the  right 
guaranteed  by  Article  8. 3 

The  last  sentence  of  the  above  extract  offers  an  alternative  ratio  for  the  Court’s  decision, 
viz.  that  the  possibility  that  a  telephone  is  being  tapped,  etc.,  in  itself  amounts  to  an 


1  Judgment,  para.  23. 


2  Ibid.,  para.  34. 


3  Ibid.,  para.  37. 
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infringement  of  Article  8  because  of  the  fear  or  inhibitions  that  this  engenders  in  the 
public  in  the  making  of  communications. 

Confirming  the  opinion  of  the  Commission,  the  Court  unanimously  held  that  West 
German  law  did  not  infringe  any  of  the  three  Articles  of  the  Convention  relied  upon  by 
the  applicants.1  The  Court  gave  most  consideration  to  the  claim  based  upon  Article  8. 
It  ruled  that  there  was  on  the  facts  of  the  case  an  ‘interference  by  a  public  authority’ 
with  ‘the  right  to  respect  for’  a  person’s  ‘private  and  family  life  .  .  .  and  his  corres¬ 
pondence  in  the  sense  of  Article  8  (i).2  This  was  true  of  the  interception  of  telephonic 
as  well  as  postal  communications  since  the  former  as  well  as  the  latter  were  protected  by 
the  wording  private  life’  and  ‘correspondence’.3  This  was  so  even  though,  as  indicated 
earlier,  the  West  German  Government  gave  evidence  to  the  effect  that  none  of  the 
applicants  had  been  the  subject  of  surveillance.  In  the  Court’s  opinion,  the  ‘mere 
existence’  of  the  legislation  in  question  involved,  for  all  those  to  whom  it  could  be 
applied,  a  menace  of  surveillance’  which  ‘necessarily  strikes  at  freedom  of  communication 
between  users  of  the  postal  and  telecommunication  services’  and  thereby  constitutes  ‘an 
interference  with  the  exercise  of  the  applicants’  right  to  respect  for  private  and  family 
life  and  for  correspondence’.4 

But,  having  gone  thus  far  with  the  applicants’  argument,  the  Court  ruled  that  the 
legislation  was  saved  by  Article  8  (2)  as  being  ‘necessary  in  a  democratic  society  in  the 
interests  of  national  security’  and/or  ‘for  the  prevention  of  disorder  or  crime’.  The 
Court  accepted,  as  indeed  did  the  applicants,  that  some  power  of  interception  of  com¬ 
munications  was  permissible  under  Article  8  to  combat  espionage  and  terrorism.  The 
question  was  whether  the  particular  power  provided  was  sufficiently  narrowly  circum¬ 
scribed  to  allow  one  to  say  that  it  was  ‘necessary’  to  that  end  and  subject  to  such  controls 
in  its  exercise  as  to  prevent  or  provide  a  sufficient  check  on  the  possibility  of  abuse. 
After  reviewing  the  limitations  and  safeguards  built  into  West  German  law  and  bearing 
in  mind  the  ‘margin  of  appreciation’  doctrine  which  it  had  applied,  inter  alia,  in  the 
Handyside  case,5  the  Court  concluded  that  this  question  could  be  answered  in  the 
affirmative.  In  reaching  this  conclusion,  the  Court  took  into  account  the  fact  that  under 
the  West  German  system  the  decision  to  authorize  interceptions  is  taken  by  a  member 
of  the  executive  and  not  by  a  judge,  and  that  the  judiciary  play  no  part  in  the  general 
supervisory  process  and  haveonly  a  limited  role  in  supervisingtheoperation  of  thesystem 
in  particular  cases  both  during  and  after  interceptions  because  the  person  subject  to 
surveillance  may  not  know  or  suspect  what  is  happening.  It  expressed  the  view  that,  in 
a  context  such  as  the  interception  of  communications  ‘where  abuse  is  potentially  so 
easy  in  individual  cases  and  could  have  such  harmful  consequences  for  democratic 
society  as  a  whole,  it  is  in  principle  desirable  to  entrust  supervisory  control  to  a  judge’.6 
Even  so,  having  regard  to  the  independent  element  of  the  system  of  supervision 
through  the  operation  of  the  ‘G  10’  Commission  and  Board  and  the  other  safeguards 
and  remedies  described  above,  including  the  possibility  in  some  cases  of  recourse  to  the 
courts,  the  Court  concluded  that  the  system  provided  adequate  checks  against  the  abuse  of 


1  The  Commission  had  reached  the  same  conclusion  by  almost  equally  emphatic  votes :  1 1  to  1 , 
with  2  abstentions,  in  respect  of  Article  6  (1)  in  so  far  as  the  applicants  relied  upon  the  notion  of 
‘civil  rights’ ;  unanimously,  in  respect  of  the  same  Article  in  so  far  as  they  relied  upon  the  notion 
of  a  ‘criminal  charge’;  and  by  12  votes  to  none,  with  1  abstention,  in  respect  of  Articles  8  and  13. 

2  The  Court  left  open  the  question  whether  there  was  an  interference  with  a  person’s  right  to 
respect  for  his  ‘home’  as  well. 

3  Quaere  ‘family’  life  too. 

5  See  this  Year  Book,  48  (1976-7),  p.  381. 


4  Judgment,  para.  41. 
6  Judgment,  para.  56. 
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power.  The  applicants’  main  objection  to  the  system  had  been  that  a  person  was  not 
always  notified  after  the  event  that  he  had  been  the  subject  of  surveillance  so  that  there 
were  cases  in  which  a  person  was  not  able  to  have  recourse  to  the  courts  to  question  the 
legality  of  the  surveillance.  The  availability  of  such  recourse,  the  applicants  contended, 
was  the  only  really  effective  check  upon  abuse  of  the  system.  While  appreciating  the 
value  of  such  a  check,  the  Court  accepted  the  Government’s  and  the  Commission’s 
argument  that  a  person  subject  to  surveillance  could  not,  if  the  system  of  surveil¬ 
lance  was  to  be  effective,  be  told  in  all  cases  of  what  had  happened  even  after  the  surveil¬ 
lance  was  over  and  that  West  German  law  went  sufficiently  far  in  the  direction  of  giving 
this  information  for  it  to  comply  with  Article  8. 

As  to  the  claim  under  Article  13,  the  Court  first  ruled  that,  as  the  Government  and 
the  Commission  had  argued,  it  was  not  a  prerequisite  of  a  breach  of  that  article  that  a 
breach  of  some  other  right  protected  by  the  Convention  should  have  occurred.  What 
Article  13  meant  instead  was  that  a  person  who  considers  himself  the  victim  of  a  breach 
of  a  right  protected  by  the  Convention  should  have  an  ‘effective  remedy’  available  to 
him  through  which  he  can  have  the  matter  resolved  within  the  legal  system  of  the  State 
concerned.  In  the  present  case,  therefore,  the  fact  that  no  breach  of  Convention  had 
occurred  did  not  decide  the  question  of  a  breach  of  Article  13.  The  Court  still  had  to 
consider  whether  West  German  law  had  allowed  the  applicants  an  opportunity  to 
raise  the  question  of  a  possible  breach  of  the  rights  protected  in  the  Convention.  Address¬ 
ing  itself  to  that  question,  the  Court  was  of  the  opinion  that,  given  the  legality  under 
the  Convention  of  a  system  permitting  the  secret  interception  of  communications,  an 
‘effective  remedy’  in  the  sense  of  Article  13  ‘must  mean  a  remedy  that  is  as  effective  as 
can  be  having  regard  to  the  restricted  scope  for  recourse  inherent  in  any  system  of  secret 
surveillance’.1  Applying  this  test,  the  Court  concluded  that  the  possibilities  of  applying 
to  the  Constitutional  Court  and  the  ‘G  10’  Commission  during  surveillance  and  to  the 
courts  generally  after  the  event  were  sufficient.  With  regard  to  the  ‘G  10’  Commission, 
the  Court  confirmed  what  it  had  said  in  the  Golder  case,2  viz.  that  a  ‘national  auth¬ 
ority’  in  the  sense  of  Article  13  need  not  necessarily  be  ‘a  judicial  authority  in  the 
strict  sense’,  although  ‘the  powers  and  procedural  guarantees  an  authority  possesses 
are  relevant’.3 

The  Court  finally  held,  again  unanimously,  that  there  had  been  no  violation  of 
Article  6  (1).  The  Commission  had  expressed  the  same  opinion  on  the  basis  that 
Article  6  (1)  did  not  apply  because  there  was  no  ‘civil  right’  or  ‘criminal  charge’  being 
determined.  The  Court  did  not  decide  this  point.  Assuming  that  Article  6  (1)  did  apply, 
the  Court  concluded  that  it  had  not  been  violated.  Given  that  there  had  been  no  contra¬ 
vention  of  Article  8  in  authorising  the  secret  interception  of  communications  in  the 
particular  manner  adopted  by  West  German  law,  the  system  of  surveillance  escaped 
the  requirements  of  Article  6  while  the  person  concerned  was  not  informed  of  the 
action  being  taken  against  him  and  satisfied  it  after  he  was  so  informed  through  the 
judicial  remedies  then  available  to  him  to  challenge  the  legality  of  the  surveillance. 

The  Court’s  decision  that  the  Federal  Republic’s  law  on  the  interception  of  com¬ 
munications  in  national  security  cases  is  consistent  with  the  Convention  was  taken 
unanimously  by  the  plenary  Court.  If  there  is  any  criticism  of  that  law,  it  might  be  not 
the  absence  of  the  need  in  every  case  to  inform  a  person  whose  communications  have 
been  intercepted  that  this  has  happened  when  the  interceptions  have  ceased,  which  the 
applicants  emphasized,  but  the  absence  of  any  judicial  element  in  the  initial  authoriz¬ 
ation  of  interceptions  and  in  the  supervisory  process  that  applies  thereafter.  The  power 

1  Judgment,  para.  69.  2  See  this  Year  Book,  47  (1974—5).  P-  39i-  3  Judgment,  para.  67. 
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of  authorization  was  given  to  the  judiciary  when  the  1968  bill  was  first  drafted,  but  this 
approach  was  later  abandoned,  ‘mainly  because  the  Executive,  which  is  responsible 
before  the  Bundestag,  should  retain  the  responsibility  for  such  decisions  in  order  to 
observe  a  clear  separation  of  powers’.1  I  he  case,  which  is  remarkable  for  the  posts  held 
by  two  of  the  applicants  is,  of  course,  limited  to  the  national  security  situation.  The  West 
German  law  on  the  interception  of  communication  in  non-security  cases  is  subject  to 
judicial  control.2  There  is  no  judicial  control  and  little  control  of  any  other  kind  in  non¬ 
security  cases  in  the  United  Kingdom.3 

Right  to  an  interpreter  in  criminal  proceedings  ( Article  6  (3)  (e)) 

Case  No.  4.  Luedicke  and  others  case.4  The  Court  held  that  three  decisions  by  West 
German  criminal  courts  ordering  convicted  persons  to  pay  for  the  cost  of  interpretation 
facilities  provided  during  their  trials  were  contrary  to  Article  6  (3)  (e)  of  the  Convention. 

The  three  applicants  were  Gerhard  Luedicke,  a  U.K.  citizen,  Mohammed  Belkacem, 
an  Algerian  national,  and  Arif  K09,  a  Turkish  national.  All  three  had  been  convicted  of 
criminal  offences  by  (different)  West  German  courts.  In  accordance  with  West  German 
law,  they  had  been  provided  with  interpreters  free  of  charge  during  the  proceedings 
against  them  because  they  lacked  a  sufficient  command  of  the  German  language. 
Following  their  convictions,  the  courts  concerned  ordered  them  to  pay  the  interpretation 
costs  under  Article  465  of  the  West  German  Code  of  Criminal  Procedure.  This  provides 
that  the  ‘accused  shall  bear  the  costs  of  such  part  of  the  proceedings  as  concerned  the 
act  that  gave  rise  to  the  conviction  .  .  .  ’.  Some  West  German  courts  have  held  that  this 
provision  is  limited  by  Article  6  (3)  (e)  of  the  European  Convention  on  Human  Rights, 
which  is  a  part  of  West  German  law,  so  that  interpretation  costs  cannot  be  charged  to 
an  accused  upon  his  conviction  as  Article  465  would  otherwise  require.  Other  courts, 
including  those  in  the  present  case,  have  taken  the  view  that  Article  465  is  not  affected 
because  Article  6  (3)  (e)  only  protects  a  person  accused  of  crime  and  not  a  person  con¬ 
victed  of  it.  In  this  case,  the  West  German  Government  argued  for  the  latter  inter¬ 
pretation. 

The  Court  preferred  the  former  of  these  interpretations  and  held  unanimously  that 
the  Federal  Republic  had  infringed  Article  6  (3)  (e)  of  the  Convention  through  the 
decisions  of  its  courts.  In  doing  so,  it  confirmed  the  unanimous  opinion  of  the  Commis¬ 
sion.  The  Court  considered  that  the  wording  of  Article  6  (3)  (e)  denoted  ‘neither  a 
conditional  remission,  nor  a  temporary  exemption,  nor  a  suspension,  but  a  once  and 
for  all  exemption  or  exoneration’.5  Any  contrary  interpretation  would,  moreover,  be 
inconsistent  with  the  general  purpose  of  Article  6,  which  was  to  ensure  a  fair  trial  to  all 
accused  persons  whether  subsequently  convicted  or  not,  and  would  undermine  Article 
6  (3)  (e)  in  particular  since  an  accused  might  well  not  ask  for  an  interpreter  if  he  knew 
that,  if  convicted,  he  would  have  to  pay  for  his  services. 

In  the  course  of  its  judgment,  the  Court  rejected  the  contention  of  the  West  German 
Government  that  Article  6  (3)  (e)  applied  only  to  the  cost  of  providing  an  interpreter 

1  Ibid.,  para.  22. 

2  Cf.  the  position  in  the  United  States:  Berger  v.  N.Y.,  388  U.S.  41  (1967). 

3  See  Street,  Freedom,  the  Individual  and  the  Law  (4th  edn.,  1977),  pp.  42-8. 

4  A.  6210/73,  A.  6877/75,  A.  7132/75 .  Decisions  as  to  admissibility :  Yearbook  of  the  European 
Convention  on  Human  Rights,  19  (1976),  p.  291  (Luedicke);  Decisions  and  Reports  of  the  European 
Commission  of  Human  Rights ,  6  (1976),  pp.  76  (Belkacem)  and  135  (K09).  Report  of  the  Commission 
adopted  on  18  May  1977.  E.C.H.R.,  Judgment  of  28  November  1978.  French  text  authentic. 
The  Court  consisted  of  the  following  Chamber  of  judges :  Wiarda  (President) ;  Mosler,  Pedersen, 
Bindschelder-Robert,  Evrigenis,  Teitgen  and  Lagergren  (Judges). 

5  Judgment,  para.  40. 
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at  the  oral  hearing.  In  the  opinion  of  the  Court,  an  accused  has  the  right  to  the  free 
assistance  of  an  interpreter  for  the  translation  or  interpretation  of  all  those  documents 
or  statements  in  the  proceedings  instituted  against  him  which  it  is  necessary  for  him 
to  understand  in  order  to  have  the  benefit  of  a  fair  trial  d  These  documents  and  state¬ 
ments  would  include  those  giving  the  accused  the  information  which  has  to  be  given 
to  him  under  Article  6  (3)  (a)  about  the  nature  and  cause  of  the  accusation  against  him. 
The  Court  also  referred  to,  but  left  open,  the  question  whether  or  to  what  extent  the 
costs  associated  with  compliance  with  Articles  6  (3)  (c)  (free  legal  aid)  and  Article  6  (3) 
(d)  (examination  of  witnesses)  may,  as  they  are  under  Article  465  of  the  West  German 
Code  of  Criminal  Procedure,  be  passed  on  to  the  accused  if  he  is  convicted. 

The  Court  rejected  a  submission  by  the  West  German  Government  that  the  case  of 
K09  should  be  severed  from  the  other  two  and  struck  out  under  Rule  47  (2)  of  the  Rules 
of  Court.  The  West  German  Government  argued  this  (i)  because  the  West  German  court 
seized  of  the  case  had  decided  not  to  pursue  the  recovery  of  costs  from  K05,  who  had 
returned  to  an  unknown  address  in  Turkey,  and  (ii)  because  it,  the  West  German 
Government,  had  declared  that  the  applicant  would  not  be  asked  to  pay  costs  even  if  he 
returned  to  the  Federal  Republic.  In  the  Court  s  opinion,  West  Germany  s  unilateral 
declaration  could  not  be  a  ‘friendly  settlement’  or  ‘arrangement’  and  did  not  amount  to 
a  ‘fact  of  a  kind  to  provide  a  solution  of  the  matter’  for  the  purposes  of  Rule  47  (2)  for 
the  reasons  stated  in  the  following  extract: 

In  point  of  fact,  the  waiver  of  recovery  of  the  sums  due  by  Mr.  K09  is  not  prompted  by 
reasons  deriving  from  Article  6  (3)  (e)  of  the  Convention;  the  waiver  results  simply  from 
the  practical  difficulties  and  cost  of  recovery,  as  well  as  from  consideration  of  the  appli¬ 
cant’s  family  and  financial  situation.  Furthermore,  the  waiver  of  recovery  does  not  remove 
the  applicant’s  legal  interest  to  have  established  the  incompatibility  with  the  Convention 
of  the  Cologne  Court  of  Appeal’s  judgment  ordering  him  to  pay  the  interpretation  costs. 
The  Government  do  not,  by  their  above-mentioned  declaration,  admit  that  the  German 
law  and  its  application  to  Mr.  K09  contravene  Article  6  (3)  (e).  On  the  contrary,  they 
maintain  that  the  law  and  its  application  comply  with  the  Convention.  Since  Mr.  Ko? 
has  requested  reimbursement  of  the  ancillary  costs  incurred  by  him  in  the  present  pro¬ 
ceedings,  the  retention  of  his  case  on  the  Court’s  list  is  also  justified  for  the  purposes  of  the 
possible  application  of  Article  50  in  his  respect.2 

The  Court  held  unanimously  that,  because  of  its  ruling  on  Article  6  (3)  (e)  taken  by 
itself,  it  was  not  necessary  to  consider  the  applicants’  argument  that  the  same  pro¬ 
vision  had  been  violated  when  read  in  conjunction  with  Article  14  on  the  ground  of  an 
alleged  discrimination  between  German  nationals  and  others  in  the  matter  of  costs. 

On  the  question  of  ‘just  satisfaction’  under  Article  50,  the  Court  held  unanimously 
that  West  Germany  should  reimburse  the  only  applicant — Luedicke — who  had  paid 
the  interpretation  costs  charged  to  him.  The  Court  was  prepared  to  allow  all  three 
applicants  the  cost  of  participating  in  the  proceedings  at  Strasbourg,  but  held  unani¬ 
mously  that  this  was  a  question  that  was  not  yet  ready  for  decision  as  the  amount  of 
those  costs  had  not  yet  been  quantified.  The  Court  reserved  this  question  for  further 
consideration  if  necessary  and  asked  to  be  informed  of  any  settlement  between  the 
Government  and  the  applicants  that  might  have  been  made  within  three  months  of  the 
judgment.  The  West  German  Government  made  a  declaration  by  which  it  undertook, 
inter  alia,  to  table  a  bill  in  the  Bundestag  amending  West  German  law  in  accordance 
with  the  Court’s  judgment. 


Judgment,  para.  47. 


2  Ibid.,  para.  36. 
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Although  the  question  of  interpretation  posed  in  this  case  was  not  a  difficult  one,  it 
was  one  that  needed  to  be  ruled  upon  by  the  Court  because  of  the  difference  of  opinion 
on  the  matter  among  West  German  courts.  This  stemmed  from  the  approach  in  West 
German  law  of  generally  attributing  costs  to  a  convicted  person  (on  the  basis  that  he  has 
put  the  State  to  the  expense  of  trying  him)  which  had  led  certain  courts  to  a  very  doubtful 
interpretation  of  Article  6  (3)  (e).1  I  he  question  of  the  payment  of  interpretation  costs 
by  foreigners  is  a  relatively  small  one;  More  important  is  the  question  which  the 
Court  left  open,  viz.  whether  an  accused  who  is  convicted  thereby  forfeits  the  free 
legal  aid  guaranteed  to  him  under  Article  6  (3)  (c).  This  he  also  does  under  Article  465 
of  the  West  German  Code  of  Criminal  Procedure.  Finally  it  is  of  interest  that  the  case 
is  one  in  which  the  European  Court  of  Human  Rights  was  used  in  a  way  reminiscent 
of  Article  177  proceedings  before  the  European  Court  of  Justice.  The  time  taken  to 
obtain  a  ruling  from  Luxembourg  (under  a  year)  is  much  shorter. 


Trial  within  a  reasonable  time  {Article  6  (j)) — meaning  of  1  civil  rights  and  obligations' 
{Article  6  (j)) — application  of  Article  6  (j)  to  administrative  courts 

Case  No.  5.  Konig  case.2  In  this  case  the  Court  held  that  West  Germany  had  in¬ 
fringed  Article  6  (1)  of  the  Convention  because  its  administrative  courts  had  not  ruled 
upon  the  two  appeals  made  to  them  by  the  applicant  ‘within  a  reasonable  time’  as 
required  by  Article  6  (1)  of  the  Convention. 

The  applicant,  a  West  German  national  and  a  doctor,  ran  a  private  ear,  nose  and 
throat  clinic  in  West  Germany.  His  authorizations  to  run  his  clinic  and  to  practise 
medicine  were  withdrawn  in  1967  and  1971  respectively  by  the  competent  Regierungs- 
prasident3.  This  occurred  in  each  case  after  a  complaint  by  the  Regional  Medical  Society 
(a  professional  body),  on  grounds  of  maladministration  and  unprofessional  conduct 
respectively,  to  the  Tribunal  for  the  Medical  Profession  (consisting  of  a  judge  and  two 
professional  assessors).  Both  complaints  were  upheld  by  the  Tribunal  and,  on  appeal, 
by  the  Regional  Tribunal  for  the  Medical  Profession  (composed  of  three  judges  and 
two  professional  assessors).  Following  these  proceedings,  the  Regierungsprasident  took  a 
discretionary  decision,  based  upon  the  findings  of  the  tribunals,  to  withdraw  the  authori¬ 
zations.  The  applicant  filed,  unsuccessfully,  objections  with  the  Regierungsprasident 
asking  for  a  reversal  of  the  decisions.  He  then  appealed  against  them,  in  1967  and  1971 
respectively,  to  the  Frankfurt  Administrative  Court.  The  Court  rejected  his  appeals  in 
1977  and  1978  respectively.  The  applicant  appealed  further  to  the  Hessen  Admin¬ 
istrative  Court  of  Appeal.  His  appeal  in  respect  of  the  withdrawal  of  his  authorization 
to  practise  medicine  was  rejected  by  the  Court  of  Appeal  in  1978,  six  years  and  eleven 
months  after  the  trial  ‘within  a  reasonable  time’  guarantee  in  Article  6  (1)  had  began  to 
run.  His  appeal  in  respect  of  his  authorization  to  run  his  clinic  was  still  pending  before 

1  Switzerland  anticipated  a  similar  difficulty  in  its  law  when  ratifying  the  Convention  by  making 
a  ‘declaration’  interpreting  Article  6  (3)  (e)  and  6  (3)  (c)  ‘as  not  permanently  absolving  the  bene¬ 
ficiary  from  payment  of  the  resulting  costs’;  Yearbook  of  the  European  Convention  on  Human 
Rights,  17  (1974),  p.  8.  The  declaration  is  not  a  reservation.  It  is  instead  an  interpretative  statement 
which  is  not  consistent  with  the  interpretation  of  Article  6  (3)  (e)  adopted  in  the  Luedicke  and 
others  case. 

2  A. 6232/73.  Decision  as  to  admissibility:  Yearbook  of  the  European  Convention  on  Human 
Rights,  18  (1975),  p.  178.  Report  of  the  Commission  adopted  on  14  December  1976.  E.C.H.R., 
Judgment  of  28  June  1978.  French  text  authentic.  The  case  was  heard  by  the  plenary  Court. 

3  The  Regierungsprasident  is  the  highest  public  official  in  an  administrative  district.  There  is 
no  exact  equivalent  in  English  law. 
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the  Court  of  Appeal  when  the  case  was  decided  by  the  European  Court  of  Human  Rights, 
ten  years  and  ten  months  after  the  operation  of  the  Article  6  (i)  guarantee  had  com¬ 
menced. 

The  only  question  in  the  case  was  whether  the  trial  ‘within  a  reasonable  time’  guaran¬ 
tee  in  Article  6  (i)  had  been  infringed  on  these  facts.  In  its  report,  the  Commission 
expressed  the  opinion,  by  io  votes  to  6,  that  the  guarantee  applied  to  the  case  because 
the  applicant’s  ‘civil  rights’  were  being  determined,  and,  by  9  votes  to  6,  with  one 
abstention,  that  it  had  been  infringed.  The  case  was  referred  to  the  Court  by  the 
Federal  Republic  of  Germany  and  by  the  Commission. 

Agreeing  with  the  Commission,  the  Court  held  that  Article  6  (1)  applied  to  the  pro¬ 
ceedings  in  both  appeals  because  the  applicant’s  ‘civil  rights’  were  being  determined.  It 
ruled  on  this  by  1 5  votes  to  1 1  in  respect  of  the  proceedings  concerning  the  withdrawal 
of  the  applicant’s  authorization  to  run  his  clinic  and  by  14  votes  to  22  in  respect  of  the 
proceedings  concerning  the  withdrawal  of  his  authorization  to  practise  as  a  doctor.  In 
reaching  this  conclusion,  the  Court  stated  that  the  concept  of  ‘civil  rights  and  obligations’ 
in  Article  6  (1)  is  an  autonomous  one  and  not  one  that  takes  its  meaning  from  the  legal 
system  of  the  defendant  State.  The  Court  also  kept  to  the  interpretation  of  ‘civil  rights 
and  obligations’  that  it  had  adopted  in  the  Ringeisen  case,3  viz.  that  the  phrase  refers 
to  the  distinction  between  rights  and  duties  in  private  and  public  law  and  includes 
only  the  former.  The  question  for  the  Court,  therefore,  was  whether  the  two  rights  of 
the  applicant  that  were  being  determined  by  the  Frankfurt  Administrative  Court — 
the  right  to  continue  to  run  a  medical  clinic  and  the  right  to  continue  to  practise  medi¬ 
cine — were  private  law  or  public  law  rights  in  the  sense  of  Article  6.  In  this  connection 
their  classification  in  West  German  law  as  public  or  private  law  rights  was  not  decisive, 
although  ‘the  substantive  content  and  effects  of  the  right’  under  West  German  law  were 
relevant  to  the  application  of  the  Convention  concept.4 

Applying  the  autonomous  Convention  concept,  the  Court  drew  a  distinction  between 
the  granting  of  an  authorization  to  run  a  clinic  or  to  practise  medicine  and  the  with¬ 
drawal  of  such  an  authorization  and  pointed  out  that  the  present  case  concerned  only 
the  latter.  As  to  the  running  of  the  clinic,  the  Court  concluded  that  this  was  a  private 
law  right  and  hence  a  ‘civil  right’  despite  the  fact  that  it  was  subject  to  regulation  by  the 
State  in  West  German  law: 

The  Court  notes  that,  in  the  Federal  Republic  of  Germany,  the  running  of  a  private 
clinic  is  in  certain  respects  a  commercial  activity  carried  on  with  a  view  to  profit,  classified 
by  German  law  as  a  ‘Gewerbe’.  This  activity  is  carried  on  in  the  private  sector  through  the 
conclusion  of  contracts  between  the  clinic  and  its  patients  and  resembles  the  exercise  of 
a  private  right  in  some  ways  akin  to  the  right  of  property.  Private  clinics  are  certainly 
subject  to  supervision  effected  by  the  authorities  in  the  public  interest  in  order,  inter  alia, 
to  protect  health;  supervision  in  the  public  interest,  which  moreover  exists  as  a  general 
rule  for  all  private  professional  activities  in  the  member  states  of  the  Council  of  Europe, 
cannot  of  itself  lead  to  the  conclusion  that  the  running  of  a  private  clinic  is  a  public-law 
activity.  An  activity  presenting,  under  the  law  of  the  State  concerned,  the  character  of  a 
private  activity  cannot  automatically  be  converted  into  a  public-law  activity  by  reason 
of  the  fact  that  it  is  subject  to  administrative  authorisations  and  supervision,  including  if 
appropriate  the  withdrawal  of  authorisations,  provided  for  by  law  in  the  interests  of 
public  order  and  public  health.  The  Court  recalls  in  this  context  the  Ringeisen  case  in 
which  supervision  by  the  public  authorities  concerned  a  contract  for  sale  between  private 

1  The  dissenting  judge  was  ludge  Matscher. 

2  The  dissenting  judges  were  Judges  Matscher  and  Pinheiro  Farinha. 

3  See  this  Year  Book,  46  (1972-3),  p.  470.  4  Judgment,  para.  89. 
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individuals :  the  Court  nonetheless  concluded  that  the  right  at  issue  had  a  civil  character 
(above-mentioned  judgment,  p.  39,  ss.  94). 1 

The  Court  reached  the  same  conclusion  in  respect  of  the  right  to  continue  to  practise 
medicine : 

The  medical  profession  counts,  in  the  Federal  Republic  of  Germany,  among  the  tradi¬ 
tional  liberal  professions ;  moreover,  Article  1 ,  ss.  2  of  the  Federal  Act  expressly  so  provides 
(see  paragraph  20  above).  Even  under  the  national  health  scheme,  the  medical  profession 
is  not  a  public  service :  once  authorised,  the  doctor  is  free  to  practise  or  not,  and  he  provides 
treatment  for  his  patients  on  the  basis  of  a  contract  made  with  them.  Of  course,  besides 
treating  his  patients,  the  medical  practitioner,  in  the  words  of  the  above  mentioned  Act, 
‘has  the  care  of  the  health  of  the  community  as  a  whole’.  This  responsibility,  which  the 
medical  profession  bears  towards  society  at  large,  does  not,  however,  alter  the  private 
character  of  the  medical  practitioner’s  activity:  whilst  of  great  importance  from  the  social 
point  of  view,  that  responsibility  is  accessory  to  his  activity  and  its  equivalent  is  to  be 
found  in  other  professions  whose  nature  is  undeniably  private.2 

Finally,  confirming  again  the  approach  it  had  taken  in  the  Ringeisen  case,  the  Court 
stated  that  it  did  not  matter  that  under  the  law  of  the  State  concerned  it  was  for  an 
administrative  court  and  not  an  ordinary  court  to  rule  upon  the  appeals.  All  that  was 
relevant  was  the  fact  that  the  object  of  the  cases  in  question  was  the  determination  of 
private  law  rights. 

Applying  the  trial  ‘within  a  reasonable  time’  guarantee  in  Article  6  (1)  to  the  facts 
before  it,  the  Court  ruled,  that,  contrary  to  the  submission  of  both  the  West  German 
Government  and  the  Commission,  the  guarantee  began  to  apply  not  when  the  appli¬ 
cant  appealed  to  the  Frankfurt  Administrative  Court  against  the  decisions  of  the 
Regierungsprasident  but,  before  then,  at  the  point  when  he  registered  an  objection  with 
the  Regierungsprasident  against  those  decisions: 

As  the  Court  stated  in  its  Golder  judgment  of  21  February  1975,  ‘it  is  conceivable  .  .  . 
that  in  civil  matters  the  reasonable  time  may  begin  to  run,  in  certain  circumstances,  even 
before  the  issue  of  the  writ  commencing  proceedings  before  the  court  to  which  the  plain¬ 
tiff  submits  the  dispute’  (Series  A.  no.  18,  p.  15,  para.  32).  This  is  the  situation  in  the 
applicant’s  case,  since  he  could  not  seize  the  competent  court  before  having  the  lawfulness 
and  the  expediency  of  the  impugned  administrative  acts  examined  in  preliminary  pro¬ 
ceedings  (V or verfahren)  before  the  administrative  authority  (Article  68  of  the  German 
Code  of  Administrative  Procedure).3 

As  far  as  the  termination  of  the  period  covered  by  the  guarantee  was  concerned,  the 
Court  confirmed  that  the  rule  it  had  established  in  earlier  cases4  in  connection  with 
criminal  proceedings — viz.  that  the  guarantee  continued  until  the  end  of  appeal  pro¬ 
ceedings — applied  to  ‘civil’  cases  as  well.  Similarly,  the  Court  noted  that,  as  also  in  the 
case  of  criminal  proceedings,  in  deciding  the  question  whether  the  length  of  proceed¬ 
ings  was  ‘reasonable’,  it  had  to  have  regard  to  the  facts  of  the  particular  case,  and  hence 
'inter  alia  to  the  complexity  of  the  case,  to  the  applicant’s  conduct  and  to  the  manner  in 
which  the  matter  was  dealt  with  by  the  administrative  and  judicial  authorities’.5 

The  Court  first  applied  this  approach  to  the  proceedings  concerning  the  running  of 
the  clinic.  Although  it  accepted  that  the  Administrative  Court  had  had  great  difficulty  in 
tracing  witnesses  and  that  the  applicant  had  brought  some  of  the  delay  upon  himself  by 

1  Ibid.,  para.  92.  2  Ibid.,  para.  93.  3  Ibid.,  para.  98. 

■*  See,  e.g.,  the  Wemhoff  case,  E.C.H.R.,  Judgment  of  27  June  1968. 

5  Judgment,  para.  99. 


320  DECISIONS  ON  THE  EUROPEAN  CONVENTION 

his  conduct  in  the  case,  the  Court  did  not  consider  that  these  factors  alone  were  res¬ 
ponsible  for  the  length  of  the  proceedings.  There  were  several  stages  during  the  progress 
of  the  case  when  the  Administrative  Court  had  not  acted  with  appropriate  expedition. 
‘Without  attaching  decisive  importance  to  any  one  step  taken  by  the  4th  Chamber  rather 
than  another,  the  Court  is  in  fact  of  the  opinion  that  the  principal  reason  for  the  length 
of  the  proceedings  is  to  be  found  in  the  conduct  of  the  case’  by  the  Administrative  Court. 1 
Taking  into  account  the  fact  that  the  proceedings  had  lasted  almost  eleven  years  and 
were  still  continuing,  the  Court  held,  by  15  votes  to  i,2  that  Article  6  (1)  had  not  been 
complied  with.  The  Court  conducted  a  similar  examination  of  the  proceedings  in  the 
other  appeal  and  reached  the  same  conclusion,  by  the  same  majority.2  Although  the 
proceedings  in  that  case  had  lasted  only  seven  years,  the  case  was  a  less  complex  one 
which,  despite  the  conduct  of  the  applicant  (which  again  had  delayed  proceedings), 
could  have  been  completed  in  less  than  the  time  taken.  In  the  opinion  of  the  Court,  the 
Chamber  of  the  Administrative  Court  seized  of  the  case  had  been  ‘little  concerned  to 
advance  the  proceedings’.3 

The  Court  unanimously  reserved  the  question  of  ‘just  satisfaction’  under  Article  50 
for  a  later  hearing  when  the  matter  was  ready  for  argument. 

The  Konig  case  confirms  and  adds  to  the  Court’s  judgment  in  the  Ringeisen  case  on 
the  circumstances  in  which  Article  6  (1)  applies  in  non-criminal  cases.  It  confirms  that 
‘civil  rights  and  obligations’  means  private  law  rights  and  obligations  and  establishes 
that  the  concept  is  an  autonomous  Convention  one  so  that  the  classification  of  a  right  or 
obligation  as  a  private  or  public  law  right  or  obligation  in  the  law  of  the  State  concerned 
is  not  conclusive.  The  Court’s  ruling  that  the  rights  not  to  have  one’s  authorization  to 
run  a  clinic  or  to  practise  medicine  withdrawn  under  West  German  law  are  private  law 
rights  for  the  purposes  of  Article  6  (1)  provides  a  guide  for  the  classification  of  these 
rights  in  the  legal  systems  of  the  other  contracting  parties  and  the  same  rights  in  respect 
of  comparable  professions  (legal,  teaching,  dental,  etc.),  although,  as  the  Court  said, 
each  right  must  be  examined  in  its  particular  legal  setting.  In  some  cases  there  may  be 
more  public  law  elements  than  in  others.  The  Court  emphasized  that  it  was  dealing  only 
with  a  case  of  the  withdrawal  of  the  right  to  run  a  medical  clinic  and  to  practise  medicine. 
It  remains  to  be  seen  whether  a  majority  of  the  Court  would  regard  proceedings  con¬ 
cerning  the  granting  of  an  authorization  or  licence  to  run  a  clinic  or  practise  medicine  as 
being  sufficiently  a  matter  of  private  law  in  a  particular  case  to  be  controlled  by  Article 
6  (1). 

The  Court’s  decisions  that  the  trial  ‘within  a  reasonable  time’  guarantee  was  in¬ 
fringed  was  not  surprising  in  view  of  the  very  long  time  taken  to  hear  the  applicant’s 
appeals.  There  is  an  interesting  contrast  with  the  earlier  Neumeister 4  case  in  which  the 
Court  was  equally  critical  of  the  length  of  criminal  proceedings  but,  in  that  case,  gave 
Austria  the  benefit  of  the  doubt.  Of  great  interest  also  is  the  comment  made  by  the 
Court  about  the  complexity  of  the  West  German  administrative  court  system  gen¬ 
erally: 

Before  embarking  upon  this  examination,  the  Court  wishes  to  emphasise  that  it  is  not 
its  function  to  express  an  opinion  of  the  German  system  of  procedure  before  administra¬ 
tive  courts  which,  as  the  Agent  of  the  Government  stated,  enjoys  a  long  tradition.  Admit¬ 
tedly,  the  present  system  may  appear  complex  on  account  of  the  number  of  courts  and 
remedies  but  the  Court  is  not  unaware  that  the  explanation  for  this  situation  is  to  be  found 


1  Judgment,  para.  105. 
3  Judgment,  para.  no. 


2  The  dissenting  judge  was  Judge  Matscher. 
4  E.C.H.R.,  Judgment  of  27  June  1968. 
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in  the  eminently  praiseworthy  concern  to  reinforce  the  guarantees  of  individual  rights. 
Should  these  efforts  result  in  a  procedural  maze,  it  is  for  the  states  alone  to  draw  the 
conclusions  and,  if  need  be,  to  simplify  the  system  with  a  view  to  complying  with  Article  6 
para.  1  of  the  Convention.1 

The  implication  would  seem  to  be  that  while  the  Court  would  not,  perhaps  in  the 
context  of  an  Article  24  application,  find  the  system  as  such  to  be  contrary  to  the  Con¬ 
vention,  it  could  foresee  that  other  particular  cases  might  arise  in  which  the  time  taken 
for  a  decision  to  be  reached  would  not  satisfy  Article  6  (1)  and  that,  for  this  reason,  the 
Federal  Republic  might  care  to  examine  its  administrative  court  structure. 

D.  J.  Harris 


1  Judgment,  para.  100. 
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DECISIONS  OF  THE  COURT  OF  JUSTICE  OF 
THE  EUROPEAN  COMMUNITIES  DURING  1977* 


Implied  treaty-making  power  of  the  E.E.C. — illegality  of  treaties  which  conflict  with  the 
E.E.C.  Treaty 

Case  No.  I.  Opinion  given  pursuant  to  Article  228  (j)  of  the  E.E.C.  Treaty.1  For 
centuries  the  Rhine  and  its  tributaries  have  been  used  for  the  transport  of  goods,  but 
in  recent  years  problems  have  arisen  because  the  supply  of  barges  available  has  exceeded 
the  demand  for  their  services.  The  E.E.C.  Commission  therefore  negotiated  a  draft 
Agreement  with  Switzerland,  setting  up  a  fund  to  finance  the  laying-up  of  redundant 
barges.  Although  the  Commission  believed  that  the  draft  Agreement  was  compatible 
with  the  E.E.C.  Treaty,  it  took  the  precaution  of  seeking  the  opinion  of  the  Court  of 
Justice  of  the  European  Communities  under  Article  228  (1)  of  the  E.E.C.  Treaty,  which 
provides: 

.  .  .  The  Council,  the  Commission  or  a  member  State  may  obtain  beforehand  the  opinion 
of  the  Court  of  Justice  as  to  whether  an  agreement  envisaged  is  compatible  with  the 
provisions  of  this  Treaty.  Where  the  opinion  of  the  Court  is  adverse,  the  agreement  may 
enter  into  force  only  in  accordance  with  the  provisions  of  Article  236. 

(Article  236  of  the  E.E.C.  Treaty  lays  down  the  procedure  for  amending  the  E.E.C. 
Treaty.) 

The  E.E.C.  Treaty  did  not  expressly  confer  on  the  E.E.C.  the  power  to  make  the 
Agreement  in  question,  but  the  Court  had  held  in  previous  cases  that  the  E.E.C.  also 
possesses  an  implied  treaty-making  power  in  any  field  where  the  E.E.C.  has  previously 
enacted  rules  to  give  effect  to  a  common  policy  prescribed  by  the  T reaty.2  In  the  present 
case  the  E.E.C.  had  not  yet  enacted  any  rules  covering  the  field  in  question,  although  it 
had  such  power  under  Article  75  of  the  Treaty.  The  Court  extended  the  principle 
which  it  had  laid  down  in  earlier  cases,  and  held  that  the  mere  existence  of  a  hitherto 
unexercised  power  to  enact  rules  ‘for  the  purpose  of  attaining  a  specific  objective’ 
carried  with  it  the  power  to  ‘enter  into  the  international  commitments  necessary  for 
the  attainment  of  that  objective’,  provided  that  ‘the  participation  of  the  Community  in 
the  international  agreement  is,  as  here,  necessary  for  the  attainment  of  one  of  the  object¬ 
ives  of  the  Community’.3 

Pursuant  to  Article  3  of  the  E.E.C.  Treaty,  which  listed  the  adoption  of  a  common 
transport  policy  as  one  of  the  objectives  of  the  Community,  Article  75  (1)  of  the  Treaty 

*  ©  Dr.  Michael  Akehurst,  1978.  The  1978  Judgments,  the  Reports  of  some  of  which  will  not  be 
published  until  well  into  1979,  will  be  dealt  with  as  a  group  in  the  1979  volume  of  this  Year  Book. 

1  Opinion  1/76,  [1977]  E.C.R.  741. 

2  Commission  v.  Council ,  [1971]  E.C.R.  263  (criticized  in  this  Year  Book ,  46  (1972--!),  n.  4. -mV 
Kramer  case,  [1976]  E.C.R.  1279. 

3  The  Court  explained  why  the  conclusion  of  an  Agreement  between  the  E.E.C.  and  Switzer¬ 
land  was  necessary  for  the  implementation  of  Article  75  :  ‘In  this  case  ...  it  is  impossible  fully  to 
attain  the  objective  pursued  by  means  of  the  establishment  of  common  rules  pursuant  to  Article  75 
of  the  Treaty,  because  of  the  traditional  participation  of  vessels  from  a  third  State,  Switzerland,  in 
navigation  by  [s/c]  the  principal  waterways  in  question,  which  are  subject  to  the  system  of  free¬ 
dom  of  navigation  established  by  international  agreements  of  long  standing.  It  has  thus  been 
necessary  to  bring  Switzerland  into  the  scheme  in  question  by  means  of  an  international  agree¬ 
ment  with  this  third  State.’ 
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empowered  the  Council  to  lay  down  ‘(«)  common  rules  applicable  to  international  trans¬ 
port  to  or  from  the  territory  of  a  member  State  or  passing  across  the  territory  of  one  or 
more  member  States’  and  ‘(c)  any  other  appropriate  provisions’.  In  the  present  case 
the  Council  intended  to  issue  a  regulation  which  would  simultaneously  ratify  the  draft 
Agreement  which  the  Commission  had  negotiated  with  Switzerland  and  make  the 
provisions  of  the  draft  Agreement  a  directly  applicable  part  of  Community  law.  The 
Court  held  that  Article  75  (1)  ( c )  empowered  the  Community  to  enter  into  a  Treaty 
with  Switzerland  and 

to  cooperate  with  that  country  in  setting  up  an  appropriate  organism  such  as  the  public 
international  institution  which  it  is  proposed  to  establish  under  the  name  of  the  ‘Euro¬ 
pean  Laying-up  Fund  for  Inland  Waterway  Vessels’.  The  Community  may  also,  in  this 
connexion,  cooperate  with  a  third  country  for  the  purpose  of  giving  the  organs  of  such  an 
institution  appropriate  powers  of  decision  and  for  the  purpose  of  defining,  in  a  manner 
appropriate  to  the  objectives  pursued,  the  nature,  elaboration,  implementation  and  effects 
of  the  provisions  to  be  adopted  within  such  a  framework. 

When  the  E.E.C.  has  treaty-making  power  in  any  field,  member  States  of  the  E.E.C. 
lack  treaty-making  power  in  that  field.  At  first  sight  that  principle  appeared  to  be  in¬ 
fringed  by  the  fact  that  the  parties  to  the  draft  Agreement  included  not  only  the  Com¬ 
munity,  but  also  six  of  the  nine  member  States.  However,  those  six  member  States  were 
parties  to  the  revised  Convention  of  Mannheim  for  the  Navigation  of  the  Rhine  of  17 
October  1868  or  the  Convention  of  Luxembourg  of  27  October  1956  on  the  Canali¬ 
zation  of  the  Moselle,  which  were  intended  to  be  modified  by  the  draft  Agreement 
between  the  E.E.C.  and  Switzerland.  The  Court  accepted  the  participation  of  six 
member  States  as  lawful  because  its  sole  purpose  was  to  secure  the  amendment  of  the 
Conventions  of  1868  and  1956,  which  could  not  have  been  amended  without  the 
participation  of  those  States. 

However,  the  Court  considered  that  certain  other  provisions  of  the  draft  Agreement 
were  contrary  to  the  principle  of  the  unity  of  the  Community.  Some  provisions  created 
rights  and  duties  for  the  Community,  while  others  created  rights  and  duties  for  the  nine 
member  States  or  for  only  some  of  them.  The  organs  of  the  Fund  created  by  the  draft 
Agreement  consisted  of  representatives  of  Switzerland  and  of  some  or  all  of  the  nine 
member  States  of  the  Community;  the  E.E.C.  Commission  provided  the  Chairman 
of  the  Supervisory  Board  of  the  Fund,  but  had  no  vote.  The  Court  regarded  these 
arrangements  as  contrary  to  the  E.E.C.  Treaty  for  two  reasons: 

(a)  the  substitution,  in  the  structure  of  the  organs  of  the  Fund,  of  several  member 
States  in  place  of  the  Community  and  its  institutions  in  a  field  which  comes  within  a 
common  policy  which  Article  3  of  the  Treaty  has  expressly  reserved  to  ‘the  activities  of 
the  Community’; 

(b)  the  alteration,  as  a  result  of  this  substitution,  of  the  relationships  between  member 
States,  contrary  to  a  requirement  laid  down  right  from  the  second  paragraph  of  the  reci¬ 
tals  of  the  preamble  to  the  Treaty,  according  to  which  the  objectives  of  the  Community 
must  be  attained  by  common  action,  given  that  under  Article  4  that  action  must  be  carried 
out  by  the  institutions  of  the  Community  each  one  acting  within  the  limits  of  its  powers.1 


1  The  ‘alteration  ...  of  the  relationships  between  member  States’  included  the  voluntary  non¬ 
participation  of  Ireland  in  the  activities  of  the  Fund,  and  the  grant  to  certain  member  States  of 
voting  privileges  in  the  organs  of  the  Fund — privileges  which  were  not  shared  by  other  member 
States,  and  which  differed  from  the  voting  rules  applicable  to  the  E.E.C.  Council  of  Ministers. 
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The  organs  of  the  Fund  were  empowered  to  make  rules  which,  like  E.E.C.  regulations, 
were  directly  applicable  throughout  the  Community.  The  Court  had  doubts  about  the 
legality  of  this  arrangement : 

The  question  has  been  raised  whether  the  grant  of  such  powers  extending  to  all  the 
territory  of  the  Community  to  a  public  international  organ  separate  from  the  Community 
comes  within  the  powers  of  the  [E.E.C.]  institutions.  More  particularly,  there  arises  the 
problem  whether  the  institutions  may  freely  transfer  to  non-Community  organisms 
powers  or  part  of  the  powers  granted  by  the  Treaty  and  thus  create  for  the  member 
States  the  obligation  to  apply  directly  in  their  legal  systems  rules  of  law  which  are  not  of 
Community  origin  adopted  in  forms  and  under  conditions  which  are  not  subject  to  the 
provisions  and  guarantees  contained  in  the  Treaty. 

However,  the  Court  decided  that  it  was  unnecessary  to  answer  this  question.  The  powers 
granted  to  the  organs  of  the  Fund  were  ‘only  executive  powers’,  because  they  involved 
only  a  small  element  of  discretion. 

If  the  Court  meant  to  imply  that  the  grant  of  wide  discretionary  powers  by  the  E.E.C. 
to  another  international  organization  would  be  illegal,  its  judgment  is  open  to  serious 
objections.  In  previous  cases  the  Court  had  held  that  it  was  illegal  to  delegate  discre¬ 
tionary  powers  to  subsidiary  organs  of  the  E.E.C.  or  to  private  commercial  bodies,1  and 
in  such  contexts  the  principle  delegatus  delegare  non  potest  produces  salutary  results. 
But  it  would  produce  very  disturbing  results  if  it  were  used  to  prevent  the  transfer  of 
powers  from  the  E.E.C.  to  other  international  organizations.  The  solution  of  inter¬ 
national  problems  in  many  fields  requires  the  establishment  of  international  organiz¬ 
ations  enjoying  discretionary  powers  and  consisting  of  States  from  more  than  one 
region  of  the  world.  It  would  be  most  regrettable  if  the  E.E.C.  and  its  member  States2 
were  unable  to  participate  in  such  organizations;  a  united  Europe  ought  to  be  a  step 
towards  a  united  world,  not  an  obstacle  to  a  united  world. 

Finally  the  Court  considered  those  provisions  of  the  Statute  (annexed  to  the  draft 
Agreement)  which  provided  for  a  Fund  Tribunal  to  decide  disputes  arising  out  of  the 
draft  Agreement.  The  Fund  Tribunal  was  to  consist  of  seven  judges,  one  appointed  by 
Switzerland  and  six  by  all  the  other  contracting  parties.  The  Commission  had  sub¬ 
mitted  a  draft  regulation  to  the  Council  which  proposed  that  these  six  judges  should 
be  nominated  by  the  Court  of  Justice  of  the  European  Communities  from  among  its 
own  members. 

One  of  the  functions  of  the  Fund  Tribunal  would  be  to  give  rulings,  at  the  request  of 
municipal  courts,  on  the  interpretation  of  the  Agreement — a  procedure  obviously  cop¬ 
ied  from  Article  177  of  the  E.E.C.  Treaty.  But  a  treaty  concluded  by  the  Community 
is  an  act  of  a  community  institution,  which  the  Court  of  Justice  of  the  European  Com- 

1  Schermers,  International  Institutional  Law  (1972),  pp.  152-4.  However,  it  is  doubtful  whether 
Schermers  is  right  in  thinking  that  this  rule  applies  to  all  organs  of  all  international  organizations, 
including  organs  which  (unlike  the  institutions  of  the  European  Communities)  have  no  power  to 
take  binding  decisions.  Subsidiary  organs  which  have  no  power  to  take  binding  decisions  are  often 
given  a  wide  discretion  in  matters  of  policy ;  see,  for  instance,  General  Assembly  Resolutions  1995 
(XIX)  and  2152  (XXI)  on  U.N.C.T.A.D.  and  U.N.I.D.O.  respectively,  and  Dale,  International 
and  Comparative  Law  Quarterly,  23  (1974),  pp.  576,  583-4,  on  U.N.R.W.A. 

2  '^^le  E.E.C.  s  treaty-making  power,  where  it  exists,  is  exclusive;  therefore  member  States 
cannot  join  a  new  international  organization  which  exercises  discretionary  powers  in  fields 
covered  by  the  E.E.C.’s  treaty-making  power.  Nor  could  the  E.E.C.  join  such  an  organization, 
since  it  is  not  allowed  to  delegate  discretionary  powers  to  the  organization.  Of  course  the  E.E.C. 
or  its  member  States  could  join  such  an  organization  if  the  E.E.C.  Treaty  were  amended  under 
Article  236,  but  amendment  requires  an  elaborate  procedure  and  unanimity,  which,  for  political 
reasons,  is  often  unobtainable. 
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munities  is  empowered  to  interpret  under  Article  1 77.1  Would  the  Fund  Tribunal’s  juris¬ 
diction  to  interpret  the  Agreement  oust  the  jurisdiction  of  the  Court  of  Justice  pro 
tanto,  or  would  both  courts  have  concurrent  jurisdiction  to  interpret  the  Agreement? 
The  Court  said: 

It  is  not  for  the  Court  within  the  context  of  a  request  for  an  opinion  pursuant  to  .  .  . 
Article  228  (1)  to  give  a  final  judgment  on  the  interpretation  of  texts  which  are  the  subject 
of  a  request  for  an  opinion.  In  the  present  case,  it  is  sufficient  to  state  that  it  will  be  for 
the  legal  organs  in  question  to  make  such  an  interpretation  .  .  . 

It  is  not  feasible  to  establish  a  legal  system  such  as  that  provided  for  in  the  Statute, 
which  on  the  whole  gives  individuals  effective  legal  protection,  and  at  the  same  time  to 
escape  the  consequences  which  inevitably  follow  from  the  participation  of  a  third  State. 
The  need  to  establish  judicial  remedies  and  legal  procedures  which  will  guarantee  the 
observance  of  the  law  in  the  activities  of  the  Fund  to  an  equal  extent  for  all  individuals 
may  justify  the  principle  underlying  the  system  adopted.  While  approving  the  concern 
reflected  by  the  provisions  of  the  Statute  to  organize  within  the  context  of  the  Fund  legal 
protection  adapted  to  meet  the  difficulties  of  the  situation,  the  Court  is  however  obliged 
to  express  certain  reservations  as  regards  the  compatibility  of  the  structure  of  the  ‘Fund 
Tribunal’  with  [E.E.C.]  Treaty. 

Since  there  was  a  possibility  that  the  Court  and  the  Fund  Tribunal  might  later  be  held 
to  have  concurrent  jurisdiction,  the  provisions  concerning  the  composition  of  the  Fund 
ran  the  risk  of  putting  the  Court’s  judges  in  an  embarrassing  position,  because 

the  six  members  of  the  Court  required  to  sit  on  the  Fund  Tribunal  might  be  prejudicing 
their  position  as  regards  questions  which  might  come  before  the  Court  of  Justice  of  the 
Communities  after  being  brought  before  the  Fund  Tribunal  and  vice  versa.  The  arrange¬ 
ment  suggested  might  conflict  with  the  obligation  on  the  judges  to  give  a  completely  im¬ 
partial  ruling  on  contentious  questions  when  they  come  before  the  Court.  In  extreme 
cases  the  Court  might  find  it  impossible  to  assemble  a  quorum  of  judges  able  to  give  a 
ruling  on  contentious  questions  which  had  already  been  before  the  Fund  Tribunal.  For 
these  reasons,  the  Court  considers  that  the  Fund  Tribunal  could  only  be  established  .  .  . 
on  condition  that  judges  belonging  to  the  Court  of  Justice  were  not  called  upon  to  serve 
on  it. 

When  do  E.E.C.  directives  create  rights  for  individuals? 

Case  No.  2.  Verbond  van  Nederlandse  Ondernemingen  v.  Inspecteur  der  Invoerrechten  en 
Accijnzen.2  Article  189  of  the  E.E.C.  Treaty  provides: 

In  order  to  carry  out  their  task  the  Council  and  the  Commission  shall  .  .  .  make  regu¬ 
lations,  issue  directives,  take  decisions,  make  recommendations  or  deliver  opinions. 

A  regulation  shall  have  general  application.  It  shall  be  binding  in  its  entirety  and  directly 
applicable  in  all  member  States. 

A  directive  shall  be  binding,  as  to  the  result  to  be  achieved,  upon  each  member  State 
to  which  it  is  addressed,  but  shall  leave  to  the  national  authorities  the  choice  of  form  and 
methods. 

A  decision  shall  be  binding  in  its  entirety  upon  those  to  whom  it  is  addressed. 

Recommendations  and  opinions  shall  have  no  binding  force. 

‘Regulations  are  directly  applicable  and  therefore  by  virtue  of  their  nature  capable  of 
producing  direct  effects.’3  Since  regulations  are  described  as  directly  applicable  and 
directives  are  not  so  described  by  Article  189,  it  would  be  possible  to  interpret  Article 
189  to  mean  that  directives  are  never  directly  applicable  and  do  not  produce  direct  effects 

1  Haegeman  v.  Belgian  State,  [1974]  E.C.R.  449.  2  [1 977]  E.C.R.  113. 

3  Grad  v.  Finanzamt  Traunstein,  [1970]  E.C.R.  825,  837. 
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(i.e.  do  not  create  rights  for  individuals).1  But  the  Court  of  Justice  of  the  European 
Communities  held  in  1970  that  directives  (and  decisions  addressed  to  member  States) 
create  rights  for  individuals  if  they  are  ‘unconditional  and  sufficiently  clear  and 
precise  to  be  capable  of  producing  direct  effects  in  the  legal  relationships  between 
the  member  States  and  those  subject  to  their  jurisdiction’;  thus  a  directive  or 
decision  forbidding  member  States  to  levy  a  particular  kind  of  tax  is  sufficiently  clear 
and  precise  to  create  rights  for  individuals.2  The  question  is  essentially  one  of  inter¬ 
pretation,  and  it  is  possible  for  one  article  of  a  directive  to  create  rights  for  individuals 
while  other  articles  of  the  same  directive  do  not  create  rights  for  individuals.3 

The  present  case  concerned  the  second  directive  on  value-added  tax  of  1 1  April  1967. 
Article  n  (1)  of  the  directive  provides  that  the  tax-payer  shall  be  authorized  to  deduct, 
from  the  tax  for  which  he  is  liable,  value-added  tax  invoiced  to  him  in  respect  of  goods 
supplied  to  him  for  the  purposes  of  his  business.  However,  Article  17  provides  that 
member  States  may  exclude  capital  goods  from  the  deduction  system  provided  for  in 
Article  n.  The  plaintiff  complained  that  the  tax  law  of  the  Netherlands  interpreted 
the  concept  of  capital  goods  too  widely.  The  Court  of  Justice  of  the  European  Com¬ 
munities  held  that  the  vagueness  of  the  language  used  in  Article  17  gave  member 
States  a  discretion  concerning  the  definition  of  ‘capital  goods’.  Individuals  could  not 
challenge  the  definitions  adopted  by  member  States  unless  those  definitions  exceeded 
the  discretion  allowed  to  member  States  by  the  directive. 

Paragraph  x  of  Article  1 1  of  the  second  directive  on  value-added  tax  states  in  explicit 
and  precise  terms  the  principle  of  the  deduction  of  sums  invoiced  as  value-added  tax  in 
respect  of  goods  supplied  to  the  taxable  person,  in  so  far  as  those  goods  are  used  for  the 
purposes  of  his  undertaking. 

That  basic  principle,  however,  is  subject  to  certain  derogations  and  exceptions  which  the 
member  States  may  determine  by  virtue  of  other  provisions  of  the  directive. 

When  the  nature  of  the  provisions  concerned  is  taken  into  account,  the  fact  of  having 
or  not  having  exercised  the  power  to  make  a  derogation  or  an  exception  is  a  matter  for  the 

1  Winter,  Common  Market  Law  Review,  9  (1972),  pp.  425,  435-8,  argues  that  the  question 
whether  an  act  produces  direct  effects  (i.e.  does  it  create  rights  for  individuals  ?)  is  distinct  from 
the  question  whether  it  is  directly  applicable  (i.e.  is  it  automatically  incorporated  into  the 
municipal  laws  of  the  member  States?).  Regulations  are  always  directly  applicable  but  do  not 
always  produce  direct  effects,  according  to  Winter;  regulations  which  do  not  produce  direct 
effects  would  thus  resemble  ‘national  statutes  which  .  .  .  impose  obligations  on  the  State  or  on 
public  authorities  without  conferring  personal  rights  on  citizens’  (per  Mr.  Advocate-General 
Warner  in  the  Galli  case,  [1975]  E.C.R.  47,  70). 

But  Winter’s  distinction  is  challenged  by  Wyatt,  New  Lain  Journal,  125  (1975),  p.  575. 

In  the  light  of  this  controversy,  and  in  order  to  avoid  ambiguity,  it  is  proposed  in  the  present 
note  to  avoid  the  terms  ‘direct  applicability’  and  ‘direct  effects’,  and  to  talk  instead  of  directives 
creating  rights  for  individuals. 

Hitherto,  the  Court  of  Justice  of  the  European  Communities  has  only  had  to  consider  directives 
which  confer  rights  on  individuals  against  a  member  State.  Can  directives  also  impose  duties  on  in¬ 
dividuals,  or  give  one  individual  rights  against  another?  These  points  have  not  yet  been  decided. 

2  Grad  v.  Finanzamt  Traunstein,  [1970]  E.C.R.  825,  838.  See  also  S.p.A.  SACE  v.  Ministry 
for  Finance  of  the  Italian  Republic,  [1970]  E.C.R.  1213.  The  Court  applies  a  similar  test  to  deter¬ 
mine  whether  provisions  of  the  Treaty  create  rights  for  individuals  (ibid.,  p.  1222,  and  van  Duyn 
v.  Home  Office,  [1974]  E.C.R.  1337,  1347;  but  cf.  this  Year  Book,  48  (1976-7),  p.  405). 

3  Van  Duyn  v.  Home  Office,  [1974]  E.C.R.  1337,  1348  (this  Year  Book,  47  (1974-5),  PP-  434, 
435-6).  Possibly  a  directive  can  also  create  rights  for  some  purposes,  but  not  for  others.  Cf. 
Defrenne  v.  Sabena,  [1976]  E.C.R.  455  (this  Year  Book,  48  (1976-7),  p.  404),  on  equal  pay  for  men 
and  women,  where  the  Court  held  that  an  individual’s  right  not  to  suffer  overt  discrimination 
was  derived  directly  from  Article  1 19  of  the  E.E.C.  Treaty,  but  that  her  right  not  to  suffer  covert 
discrimination  could  be  derived  only  from  subsequent  measures  implementing  Article  119. 
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discretion  of  the  legislative  or  administrative  authorities  of  the  member  State  in  question 
and  cannot  therefore  be  subject  to  legal  review  on  the  basis  of  the  provisions  of  the 
directive. 

The  position  is  the  same  if  the  matter  in  dispute  depends  on  one  of  the  provisions  which, 
either  in  express  terms,  or  through  the  indefinite  nature  of  the  concepts  used,  leave  the 
legislative  or  administrative  authorities  of  the  member  States  a  margin  of  discretion  con¬ 
cerning  the  material  contents  of  the  exceptions  or  derogations  authorized. 

Conversely,  it  is  the  duty  of  the  national  court  before  which  the  directive  is  invoked  to 
determine  whether  the  disputed  national  measure  falls  outside  the  margin  of  the  discre¬ 
tion  of  the  member  States  and  cannot  therefore  be  considered  as  a  legitimate  exception  to 
or  derogation  from  the  principle  of  immediate  deduction  laid  down  by  paragraph  i  of 
Article  n,  and  to  take  this  into  account  in  giving  effect  to  the  taxable  person’s  claim. 

In  the  later  case  of  Erika  B.  V.  v.  Inspecteur  der  Invoerrechten  en  Accijnzen  a  dispute 
arose  concerning  Directive  No.  69/74  on  the  valuation  of  goods  for  customs  purposes. 
The  Court  held  that  this  directive  was  so  precise  that  it  left  no  discretion  to  member 
States;  the  directive  might  therefore  ‘be  relied  on  by  parties  concerned  for  the  purpose 
of  verifying  whether  the  national  measures  adopted  for  its  implementation  are  in 
accordance  with  it  and  .  .  .  national  courts  must  give  it  precedence  over  any  national 
measures  which  may  prove  incompatible  with  its  terms’.1 

In  the  light  of  these  two  cases,  the  present  state  of  the  law  appears  to  be  as  follows.  At 
one  extreme  there  are  directives,  like  Directive  69/74,  which  are  so  precise  that  they 
leave  no  discretion  to  member  States;  such  directives  are  regulations  in  all  but  name, 
and  create  rights  for  individuals  in  the  same  way  as  regulations.  At  the  other  extreme 
there  can  presumably  be  directives  which  are  so  imprecise,  and  leave  so  much  dis¬ 
cretion  to  member  States,  that  they  create  no  rights  whatever  for  individuals.  In  the 
intermediate  category  are  directives  which  give  a  limited  discretion  to  member  States ; 
the  resulting  imprecision  in  the  obligations  imposed  on  member  States  by  the  directive 
does  not  prevent  individuals  claiming  any  rights  whatever  under  the  directive,  as  one 
interpretation  of  the  earlier  cases  might  have  suggested,  but  instead  merely  limits  the 
rights  which  individuals  can  claim  under  the  directive — the  success  of  an  individual’s 
claim  against  a  member  State  will  depend  on  the  question  whether  or  not  the  member 
States’s  action  (or  inaction2)  falls  within  the  limits  of  the  discretion  which  the  direct¬ 
ive  confers  on  member  States.  The  individual’s  right  begins  where  the  State’s  discre¬ 
tion  ends,  and  vice  versa. 

Earlier  cases  had  made  a  two-fold  distinction  between  directives  which  create  rights 
for  individuals  and  directives  which  do  not  create  rights  for  individuals.  The  Court 

1  f1 977]  E.C.R.  2203,  2213.  The  mention  of  national  courts  is  explained  by  the  fact  that  this 
case,  like  Verbond  van  Nederlandse  Ondernemingen  v.  Inspecteur  der  Invoerrechten  en  Accijnzen, 
started  in  a  national  court  and  was  referred  to  the  Court  of  Justice  of  the  European  Communites 
under  Article  177  of  the  E.E.C.  Treaty. 

2  In  the  cases  decided  in  1977  the  national  authorities  had  enacted  legislation  to  implement 
the  directives,  and  the  plaintiffs  were  claiming  rights  under  the  directives  in  order  to  support 
their  contention  that  the  legislation  misinterpreted  the  directives.  But  it  is  submitted  that  the 
position  would  be  the  same  if  the  plaintiffs  had  claimed  rights  under  the  directives  in  the  absence 
of  implementing  legislation.  For  instance,  if  a  directive  provided  that  member  States  should  pay 
benefits  to  disabled  people,  without  defining  disability,  it  would  be  reasonable  to  say  that  member 
States  had  a  discretion  to  define  marginal  cases  of  disability,  but  not  to  reject  claims  by  people  who 
were  severely  disabled;  in  these  circumstances  the  directive  itself  would  create  rights  for  severely 
disabled  people,  because  their  claims  would  lie  outside  the  area  in  which  member  States  had  a 
discretion  concerning  the  definition  of  disability,  and  it  would  make  no  difference  whether  a 
member  State  had  enacted  implementing  legislation  misinterpreting  disability,  or  whether  it 
had  failed  to  enact  any  implementing  legislation  at  all. 
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has  now  converted  the  two-fold  distinction  into  a  three-fold  distinction,  by  recognizing 
an  intermediate  category  of  directives  which  create  limited  rights  for  individuals.  This 
may  seem  to  complicate  the  law;  but  the  old  two-fold  distinction  was  an  over-simplifica¬ 
tion.  Directives,  according  to  Article  189,  are  supposed  to  ‘leave  to  the  national 
authorities  the  choice  of  form  and  methods’,  and  choice  implies  discretion.1  The 
possession  of  a  limited  discretion  by  member  States  must  inevitably  limit  the  rights 
which  individuals  can  claim  under  the  directive  against  member  States,  but  ought  not 
to  mean  that  individuals  have  no  rights  at  all.  The  solution  adopted  by  the  Court  in 
Verbond  van  Nederlandse  Ondernemingen  v.  Inspecteur  der  Invoerrechten  en  Accijnzen 
explains  the  co-existence  of  State  discretion  and  individuals’  rights  far  more  satisfactorily 
than  previous  cases2  had  done. 

Michael  Akehurst 

1  Directives  which  leave  no  choice  and  no  discretion  to  member  States,  like  Directive  No.  69/74 
in  the  Enka  case,  are  directives  in  name  only;  in  substance  they  are  indistinguishable  from  regula¬ 
tions. 

2  e.g.  van  Duyn  v.  Home  Office:  this  Year  Book,  47  (1974-5),  PP-  434-7,  especially  p.  435  n.  1. 
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I.  Settlement  within  international  organizations 

J.  Other  means  of  settlement 

Part  Thirteen:  Coercion  and  use  of  force  short  of  war 
I.  Unilateral  acts 

A.  Retorsion 

B.  Reprisals 

C.  Pacific  blockade 

D.  Intervention  (see  also  Part  Three :  I.  A.  2) 

E.  Other  unilateral  acts 

II.  Collective  measures 

A.  Regime  of  the  United  Nations 

B.  Other  collective  measures 
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Part  Fourteen:  Armed  Conflicts 

I.  International  war 

A.  Resort  to  war 

1.  Definition  of  war 

2.  Limitation  and  abolition  of  the  right  of  war 

3.  Limitation  and  reduction  of  armaments 

B.  The  laws  of  war 

1.  Sources  and  sanctions 

2.  Commencement  of  war  and  its  effects 

3.  Land  warfare 

4.  Sea  warfare 

5.  Air  warfare 

6.  Distinction  between  combatants  and  non-combatants 

7.  Humanitarian  law 

8.  Belligerent  occupation 

9.  Conventional  weapons 

10.  Nuclear,  bacteriological  and  chemical  weapons 

1 1 .  Treaty  relations  between  combatants 

12.  Termination  of  war,  treaties  of  peace 

II.  Civil  war 

A.  Rights  and  duties  of  States 

B.  Recognition  of  insurgency  and  belligerency 

III.  Other  armed  conflicts 

Part  Fifteen:  Neutrality,  non-belligerency 

I.  Legal  nature  of  neutrality 

A.  Land  warfare 

B.  Sea  warfare 

C.  Air  warfare 

II.  Neutrality  in  the  light  of  the  United  Nations  Charter 

III.  Neutrality  as  State  policy 

IV.  Non-belligerency 

Appendices 

I.  Multilateral  Treaties  signed  by  the  United  Kingdom  in  1978 

II.  Bilateral  Treaties  concluded  by  the  United  Kingdom  in  1978 

III.  United  Kingdom  Legislation  during  1978  concerning  matters  of  Inter¬ 
national  Law 
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Abbreviations 

H.C.  Debs. 
H.L.  Debs. 
Cmd. 

Cmnd. 


House  of  Commons  Debates 
House  of  Lords  Debates 
Command  Paper 
Command  Paper 


Part  One  :  II.  B.  International  law  in  general — relationship  between  international 
law  and  municipal  law — international  law  in  municipal  courts 

(See  Part  Four:  VII.  and  Part  Five:  VIII.,  infra.) 

Part  One  :  II.  C.  International  law  in  general— relationship  between  international 
law  and  municipal  law — municipal  remedies  for  violations  of  international  law 

(See  also  Part  Four:  VII.,  infra.) 

In  the  course  of  a  debate  in  the  House  of  Lords  on  a  Memorandum  on  the 
application  in  the  United  Kingdom  of  the  1951  Convention  and  the  1967  Pro¬ 
tocol  relating  to  the  Status  of  Refugees,  submitted  by  the  representative  in  the 
United  Kingdom  of  the  United  Nations  High  Commission  Representation,  the 
Government  spokesman,  Lord  Wells-Pestell,  stated : 

The  recommendations  fall  into  two  parts.  The  first  is  that  legislation  should  be 
passed  incoiporating  into  United  Kingdom  law  ‘all  those  provisions  of  the  1951 
Convention  and  the  1967  Protocol  which  are  not  provided  for  in  the  existing  law’. 
The  Convention  and  the  Protocol  cover  a  wide  range  of  subjects  and  I  must  say  that 
the  language  of  international  agreements,  which  is  designed  to  cover  countries  with 
widely  differing  legal  and  administrative  systems,  is  rarely  suitable  for  direct  incor¬ 
poration  into  United  Kingdom  law,  even  when  a  decision  has  been  taken  that  some 
legal  provision  is  necessary  to  enable  us  to  comply  with  obligations  which  we  have 
undertaken.  Woik  at  official  level  has,  however,  begun  in  this  connection,  but,  because 
of  the  complexity  of  the  matter,  I  think  it  would  be  unrealistic  of  me  to  suggest  that 
there  will  be  a  very  early  outcome.  ( Hansard ,  H.L.  Debs.,  vol.  393,  cols.  813-16:  22 
May  1978.) 


Part  Two  :  I.  Sources  of  international  law — treaties 

In  the  course  of  the  House  of  Lords  debate  in  Committee  on  the  State  Im¬ 
munity  Pill,  the  Lord  Chancellor,  Lord  Elwyn-Jones,  stated: 

I  am  advised  that,  if  a  definition  of  an  international  agreement  is  sought,  an  inter¬ 
national  agreement  is  an  agreement  between  two  or  more  subjects  of  public  inter¬ 
national  law  which  is  governed  by  public  international  law  and  which  creates  rights 
and  obligations  under  public  international  law.  As  a  matter  of  general  acceptance  in 
international  relations,  an  international  agreement  is  one  made  between  parties  which 
are  the  subjects  of  public  international  law.  {Hansard,  H.L.  Debs,  vol  t8o  col  icia- 
16  March  1978.) 
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(See  Part  Eight:  II.  A.,  infra  (statement  of  Sir  Ian  Sinclair  of  22  August  1978).) 

Part  Two  :  VII.  Sources  of  international  law — unilateral  acts 
(See  Parts  Twelve:  II.  I.  and  Fourteen:  I.  B.  10.,  infra.) 

Part  Three  :  I.  A.  1.  Subjects  of  international  law — States — international  status 
— sovereignty  and  independence 

In  the  course  of  a  debate  on  the  situation  of  British  subjects  in  Zaire,  the 
Minister  of  State,  Foreign  and  Commonwealth  Office,  Mr.  Rowlands,  stated: 

Any  sovereign  Government  are  perfectly  entitled  to  invite  the  support  of  someone 
from  outside  to  assist  them  with  any  problems.  ( Hansard ,  H.C.  Debs.,  vol.  950,  col. 
1 1 17:  22  May  1978.) 

Part  Three  I.  A.  2.  Subjects  of  international  law — States — international  status 
— non-intervention 

In  the  course  of  replying  to  a  supplementary  question  about  the  Eritrean  dis¬ 
pute,  the  Minister  of  State,  Foreign  and  Commonwealth  Office,  Lord  Goronwy- 
Roberts,  stated : 

The  Eritrean  liberation  movement  have  been  agitating  and  indeed  fighting  for  some¬ 
thing  like  20  years  for  consideration  of  their  national  rights,  as  they  see  them.  There  is  a 
certain  difficulty  here  in  that  it  is  an  internal  problem  of  a  sovereign  State  and  a  member 
of  the  United  Nations- — that  is  to  say,  Ethiopia.  Questions  of  autonomy  and  devo¬ 
lution  are,  for  all  States,  internal  questions  in  which  external  Powers  should  be  very 
careful  not  to  intervene  unless  there  is  an  overwhelming  necessity  to  do  so.  ( Hansard , 
H.L.  Debs.,  vol.  394,  col.  1303:  10  July  1978.) 

In  reply  to  a  question  concerning  the  murder  of  a  British  journalist,  Miss  Ann 
Chapman,  in  Athens  in  1971,  the  Minister  of  State,  Foreign  and  Commonwealth 
Office,  wrote: 

Investigations  into  the  death  of  Ann  Chapman  are  solely  a  matter  for  the  Greek 
judicial  authorities.  The  British  Government  have  no  standing  in  this  case  and  cannot 
therefore  request  a  retrial  for  a  Greek  citizen  convicted  in  a  Greek  court  for  an  offence 
committed  in  Greece.  ( Hansard ,  H.C.  Debs.,  vol.,  954,  Written  Answers,  col.  9x2: 
27  July  1978.) 

In  reply  to  the  question  in  what  circumstances  was  it  the  Government’s  policy  to 
comment  on  the  judicial  processes  in  a  foreign  country,  the  Parliamentary 
Under-Secretary  of  State,  Foreign  and  Commonwealth  Office,  wrote: 

In  general,  it  has  been  established  policy  under  successive  Governments  that  it  is  not 
appropriate  to  comment  on  matters  which  are  sub  judice  in  a  foreign  country.  In  this 
regard  my  right  hon.  Friend’s  policy  is  similar  to  the  rule  of  this  House  concerning 
judicial  processes  in  the  United  Kingdom.  Only  in  exceptional  circumstances,  for 
example,  where  considerations  of  conformity  with  international  obligations  arise,  would 
comments  on  processes  in  a  foreign  country  be  appropriate.  ( Hansard ,  H.C.  Debs., 
vol.  955,  Written  Answers,  col.  229;  1  August  1978.) 
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In  reply  to  the  question  whether  the  statement  of  policy  by  the  Secretary  of 
State  for  Foreign  and  Commonwealth  Affairs  on  possible  oil  sanctions  against 
South  Africa  made  on  22  November  1978  implied  the  abandonment  by  Her 
Majesty’s  Government  of  support  for  the  principles  enshrined  in  Article  2(7)  of 
the  United  Nations  Charter,  the  Minister  of  State,  Foreign  and  Commonwealth 
Office,  wrote: 

No.  Article  2(7)  itself  provides  expressly  that  the  principles  contained  therein  shall  not 
prejudice  the  application  of  enforcement  measures  under  chapter  VII.  ( Hansard ,  H.C. 
Debs.,  vol.  958,  Written  Answers,  cols.  40-1:  27  November  1978.) 

Part  Three  :  I .  B .  1 .  Subjects  of  international  law — recognition — recognition  of 
States 

On  17  January  1978,  Mr.  Ivor  Stanbrook,  M.P.,  wrote  to  Mr.  Evan  Luard, 
M.P.,  Parliamentary  Under-Secretary  of  State,  Foreign  and  Commonwealth 
Office,  as  follows: 

I  would  be  very  grateful  if  I  could  be  provided  with  a  list  of  all  those  countries  re¬ 
cognised  by  H.M.  Government  as  independent  for  the  purposes  of  international  law. 

I  take  it  that  Byelorussia  and  the  Ukraine  are  not  so  recognised,  albeit  members  of 
of  the  United  Nations,  and  that  Andorra,  North  Korea,  South  Korea,  Liechtenstein, 
Monaco,  Nauru,  San  Marino,  Switzerland,  Tonga,  the  Vatican  City,  and  Vietnam  are 
so  recognised,  although  not  members  of  the  United  Nations. 

On  7  February  1978,  Mr.  Luard  replied: 

The  Government  recognises  all  members  of  the  U.N.  (which  now  include  Vietnam), 
subject  to  the  qualification  you  mentioned  in  the  cases  of  Byelorussia  and  the 
Ukraine.  As  regards  the  other  cases  you  mentioned,  we  recognise  Liechtenstein,  Mon¬ 
aco,  Nauru,  San  Marino,  Switzerland,  Tonga  and  the  Holy  See.  We  recognise 
the  Republic  of  Korea  (‘South  Korea’)  as  a  State,  but  not  the  so-called  ‘Democratic 
People’s  Republic  of  Korea’.  In  some  cases,  our  recognition  is  qualified,  e.g.  as 
regards  claims  to  sovereignty  over  part  of  a  state’s  territory.  Andorra  is  not  ‘indepen¬ 
dent’  in  view  of  its  links  with  France  and  Spain  (via  the  Bishop  of  Urgel). 

You  will  appreciate  that  the  term  ‘independent’  is  not  always  easy  to  define  and 
indeed  the  word  ‘state’  is  also  subject  to  different  interpretations,  but  I  trust  that  this 
information  will  be  of  use  to  you.  (Text  of  correspondence  provided  by  the  Foreign 
and  Commonwealth  Office.) 

Part  Three:  I.  B.  2.  Subjects  of  international  laze — States — recognition — 
recognition  of  governments 

In  reply  to  a  question,  the  Minister  of  State,  Foreign  and  Commonwealth 
Office,  wrote: 

The  Government  have  recognised  the  new  Government  in  Mauritania  and  we  shall  be 
continuing  our  normal  contacts.  ( Hansard ,  H.C.  Debs.,  vol.  954,  Written  Answers, 
col.  241:  19  July  1978.) 
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Part  Three:  I.  B.  5.  Subjects  of  international  law — States — recognition — non¬ 
recognition 

In  reply  to  the  question  in  which  countries  members  of  the  Universal  Postal 
Union  were  postage  stamps  issued  by  the  Transkei  acceptable,  the  Parliament¬ 
ary  Under- Secretary  of  State  for  Industry  wrote: 

From  my  reading  of  the  Universal  Postal  Convention  there  seem  to  be  no  grounds  for 
regarding  such  stamps  as  unacceptable,  and  so  far  as  I  and  the  Post  Office  are  aware 
no  other  State  has  taken  a  different  view.  This  in  no  way  alters  the  Government’s 
policy  of  non-recognition  of  the  Transkei  as  an  independent  sovereign  State.  ( Hansard , 
H.C.  Debs.,  vol.  942,  Written  Answers,  col.  618:  25  January  1978.) 

In  the  course  of  a  debate  in  the  House  of  Lords  on  conditions  in  Cyprus,  the 
Government  spokesman,  Lord  Peart,  stated: 

I  should  like  to  say  something  at  this  point  about  the  British  Government’s  policy 
on  recognition  in  Cyprus,  which  is  an  important  aspect  of  our  overall  policy.  We  have 
been  criticised  in  some  quarters  for  having  any  dealings  with  the  self-styled  ‘Govern¬ 
ment’ — and  I  am  using  quotation  marks  here — of  the  ‘Turkish  Federated  State  of 
Cyprus’  and  its  agents,  since  we  do  not  recognise  them.  On  the  other  hand,  it  has  been 
said  that  the  Government’s  policy  is  not  realistic,  given  the  present  de  facto  situation  in 
Cyprus. 

I  do  not  believe  that  either  criticism  is  valid.  The  Government’s  policy  on  recog¬ 
nition  is  that,  pending  a  settlement,  we  recognise  only  one  Government  in  Cyprus, 
that  of  President  Kyprianou,  which  is  of  course  composed  only  of  Greek  Cypriots  at 
present.  But,  at  the  same  time,  we  consider  that  the  Turkish  Cypriot  minority  are 
entitled  to  have  their  legitimate  interests  respected ;  and  British  Ministers  and  officials 
have  regular  contacts  with  the  leaders  of  the  Turkish  Cypriot  community.  This  has 
enabled  us,  among  other  things,  to  urge  the  Turkish  Cypriots  to  meet  claims  for 
compensation  by  British  citizens  in  respect  of  losses  during  the  Turkish  invasion  of 
1974.  ( Hansard ,  H.L.  Debs.,  vol.  389,  col.  905:  8  March  1978.) 

In  reply  to  a  letter  from  Mr.  Ivor  Stanbrook,  M.P.,  Mr  Evan  Luard,  M.P., 
Parliamentary  Under-Secretary  of  State,  Foreign  and  Commonwealth  Office, 
wrote  on  8  March  1978: 

We  do  not  recognise  Taiwan.  The  Government  of  the  People’s  Republic  of  China  in 
Peking  is  recognised  by  the  British  Government  as  the  sole  legal  government  of  China. 

On  18  May  1978,  Mr.  Stanbrook  wrote  a  further  letter  to  Mr.  Luard  in  which 
he  referred  to  the  latter’s  reply  of  7  February  1978  (see  Part  Three:  I.  B.  1., 
supra).  The  letter  ran: 

If,  as  you  have  agreed,  the  United  Kingdom  does  not  recognise  Byelorussia  and 
Ukraine  as  independent  sovereign  states  for  the  purpose  of  international  law  and  our 
extradition  law,  why  are  they  both  included  in  the  lists  of  States  to  whom  we  are 
prepared  to  grant  extradition  under  the  Hijacking  Act  1971  (Extradition  (Hijacking) 
(Amendment))  Order  1977  Schedule  2,  S.I.  1977/1237)  and  the  Protection  of  Aircraft 
Act  1973  (Extradition  (Protection  of  Aircraft)  (Amendment))  Order  1977  Schedule  2, 
S.I.  1977/1238)? 
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Mr.  Luard’s  reply,  dated  i  June  1978,  read  as  follows: 

Byelorussia  and  the  Ukraine,  as  you  know,  are  separate  members  of  the  U.N. 
They  signed  both  the  Convention  for  the  Suppression  of  the  Unlawful  Seizure  of 
Aircraft  (The  Hague,  16  December  1970)  and  the  Convention  for  the  Suppression  of 
Unlawful  Acts  against  the  Safety  of  Civil  Aviation  (Montreal,  23  September  1971). 
Following  their  ratification  of  these  Conventions,  they  were  included  in  Orders  in 
Council  made  under  the  Hijacking  Act  1971  and  the  Protection  of  Aircraft  Act  1973  as 
states  which  are  parties  to  the  respective  Convention  but  with  which  the  United 
Kingdom  has  no  extradition  treaties. 

While  we  accept  that  Byelorussia  and  the  Ukraine  are  separate  members  of  the 
United  Nations  and  independent  signatories  to  the  Conventions  mentioned  above, 
their  inclusion  in  Orders  in  Council  does  not  imply  that  we  recognise  them  as  in¬ 
dependent,  still  less  as  sovereign  states.  In  the  event  of  an  incident  involving  either 
Byelorussia  or  the  Ukraine  which  would  call  for  the  invoking  of  one  of  the  two  Con¬ 
ventions,  the  approach  would  be  made  to  the  Government  of  the  Union  of  Soviet 
Socialist  Republics  which  is  also  party  to  both  Conventions.  (Text  of  correspondence 
provided  by  the  Foreign  and  Commonwealth  Office.) 

In  reply  to  a  question,  the  Minister  of  State,  Foreign  and  Commonwealth 
Office,  wrote: 

The  United  Kingdom  does  not  recognise  the  Transkei  as  an  independent  sovereign 
State.  The  severance  of  the  Transkei’s  so-called  diplomatic  relations  with  South  Africa 
does  not  affect  this  position.  ( Hansard ,  H.C.  Debs.,  vol.  948,  Written  Answers,  cols. 
576-7 :  26  April  1978.) 

On  6  July  1978,  in  the  course  of  pre-trial  proceedings  in  the  case  of  Republic  of 
Transkei  v.  Europe  Publications  Limited  (1978  T  No.  601),  the  Foreign  and 
Commonwealth  Office  certified  to  Master  E.  R.  Heward,  Master  of  the  Chancery 
Division  of  the  High  Court,  that  ‘Her  Majesty’s  Government  in  the  United 
Kingdom  do  not  recognise  the  “Republic  of  Transkei”  as  an  independent  sove¬ 
reign  state,  either  de  jure  or  de  facto' .  (Information  supplied  by  the  Foreign  and 
Commonwealth  Office.) 

In  reply  to  the  question  whom  did  Her  Majesty’s  Government  recognize  as 
(a)  the  de  facto,  and  (b)  the  de  jure  Government  of  Rhodesia,  the  Minister  of 
State,  Foreign  and  Commonwealth  Office,  wrote: 

The  distinction  between  de  facto  and  de  jure  Governments  has  no  application  as  regards 
our  attitude  to  the  Government  of  a  British  colony  (as  Southern  Rhodesia  in  law  is). 
We  do  not  recognise  the  illegal  regime  in  Southern  Rhodesia  as  being  the  Government 
of  that  territory  in  any  capacity,  although,  as  successive  Governments  have  stated,  in 
practice  the  present  regime  has  been  in  control  of  affairs.  In  law,  the  Government  of  the 
territory  is  the  Government  provided  for  by  the  1961  constitution,  as  for  the  time  being 
modified.  However,  we  accept  that  in  practice  much  of  that  constitution  is  temporarily 
inoperative  and  the  lawful  Government  is  therefore  unable  to  function.  ( Hansard , 
H.C.  Debs.,  vol.  953,  Written  Answers,  col.  510:  n  July  1978.) 

In  reply  to  the  question  what  plans  had  Her  Majesty’s  Government  now  for 
recognition  of  the  de  facto  Administration  in  Rhodesia,  the  Minister  of  State, 
Foreign  and  Commonwealth  Office,  Lord  Goronwy- Roberts,  stated: 
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.  .  .  the  Government  have  no  plans  for  recognition  of  any  Administration  in  Rhodesia 
until  there  has  been  a  return  to  legality  following  a  genuine  transfer  of  power  under  a 
settlement  that  is  acceptable  to  the  people  of  Rhodesia  as  a  whole.  ( Hansard ,  H.L. 
Debs.,  vol.  395,  col.  944:  27  July  1978.) 

Part  Three:  I.  C.  1.  Subjects  of  international  law — States — types  of  States — 
unitary  States,  federal  States,  and  confederations 

In  reply  to  the  question  what  was  the  full  and  correct  description  of  the  two 
sovereign  States  in  the  British  Isles,  the  Minister  of  State,  Foreign  and  Com¬ 
monwealth  Office,  wrote: 

Formally  and  in  international  bodies  including  European  ones,  ‘United  Kingdom  of 
Great  Britain  and  Northern  Ireland’  is  used;  for  less  formal  purposes  ‘United  King¬ 
dom’  and  ‘Britain’  are  regarded  as  equivalent.  ‘Republic  of  Ireland’  and  ‘Irish  Republic’ 
are  the  terms  for  official  British  use,  but  ‘Ireland’  is  used  by  international  bodies. 
{Hansard,  H.C.  Debs.,  vol.  941,  Written  Answers,  col.  720:  10  January  1978.) 

Part  Three  :  I.  C.  4.  Subjects  of  international  law — States — types  of  States — 
dependent  States 

(See  also  Part  Four:  I.  and  VI.,  Part  Eight:  II.  A.,  Part  Twelve:  II.  A.,  and 
Part  Thirteen:  II.  A.,  infra.) 

In  reply  to  a  letter  from  Mr.  Ivor  Stanbrook,  M.P.,  Mr.  Evan  Luard,  M.P., 
Parliamentary  Under-Secretary  of  State,  Foreign  and  Commonwealth  Office, 
wrote  on  8  March  1978: 

Brunei  is  a  sovereign  state  in  treaty  relationship  with  the  United  Kingdom.  Under 
the  Anglo-Brunei  Agreement  of  1959,  as  amended  in  1971,  such  advisory  functions  in 
relation  to  the  internal  affairs  of  Brunei  as  were  conferred  on  the  United  Kingdom  under 
previous  agreements  were  surrendered.  HMG’s  responsibilities  are  confined  to  the 
conduct  of  Brunei’s  external  relations  and  to  a  commitment  to  consult  with  the  Govern¬ 
ment  of  Brunei  in  the  event  of  external  attack  or  threat  of  such  attack.  The  1971  Agree¬ 
ment  is  currently  under  review.  (Text  of  letter  provided  by  the  Foreign  and  Common¬ 
wealth  Office.) 

In  reply  to  a  question,  the  Parliamentary  Under-Secretary  of  State,  Foreign 
and  Commonwealth  Office,  wrote: 

St.  Helena  is  a  British  Dependent  Territory.  There  are  no  plans  to  change  its  status. 
The  Government  will  be  guided  by  the  wishes  of  the  people  of  St.  Helena  in  consider¬ 
ing  any  proposals  for  change  which  may  be  made  in  the  future.  {Hansard,  H.C.  Debs., 
vol.  952,  Written  Answers,  col.  81:  19  June  1978.) 

In  reply  to  a  question,  the  Parliamentary  Under-Secretary  of  State,  Foreign 
and  Commonwealth  Office,  wrote: 

Following  agreement  on  a  treaty  of  friendship  and  co-operation,  the  Government 
will  in  1983  relinquish  their  responsibilities  towards  Brunei  in  external  relations  and 
defence.  Meanwhile  the  Gurkha  battalion  will  remain,  and  we  shall  retain  our  links  with 
the  Brunei  armed  forces  as  well  as  our  access  to  Brunei  training  facilities.  {Hansard, 
H.C.  Debs.,  vol.  953,  Written  Answers,  col.  310:  7  July  1978.) 
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In  reply  to  a  supplementary  question  on  the  subject  of  Rhodesia,  the  Minister 
of  State,  Foreign  and  Commonwealth  Office,  Lord  Goronwy- Roberts,  stated: 

It  is  in  law  a  British  dependency  whether  one  looks  at  the  1923  Constitution  or  at  the 
later  version,  and  it  is  our  responsibility.  ( Hansard ,  H.L.  Debs.,  vol.  394,  col.  1586: 
12  July  1978.) 

In  moving  the  approval  of  the  draft  Dominica  Termination  of  Association 
Order  1978,  the  Parliamentary  Under- Secretary  of  State,  Foreign  and  Com¬ 
monwealth  Office,  Mr.  Evan  Luard,  stated  in  part : 

Some  hon.  Members  will  recall  the  occasion,  as  I  do,  when  the  West  Indies  Act  was 
introduced  in  1967.  They  will  remember  that  that  Act  created  a  totally  new  status  for 
our  dependent  territories,  that  of  associated  State.  An  associated  State  was  new  in 
that  the  Government  of  the  territory  concerned  acquired  total  independence  and  auto¬ 
nomy  over  all  of  their  internal  affairs,  but  the  British  Government  retained  responsi¬ 
bility  for  foreign  affairs  and  defence. 

That  was  a  major  and  new  departure  in  our  colonial  history,  and  one  which  seemed  to 
many  of  us  to  be  the  appropriate  one  which  met  the  needs  of  that  time  and  which 
corresponded  to  the  situation  of  very  small  territories  which  did  not  themselves  then 
wish  to  take  total  independence. 

Most  of  us  recognised  then  that  this  might  not  be  an  immutable  arrangement  and  that 
with  the  passage  of  time  and  with  changes  in  the  attitude  and  aspirations  of  the  Govern¬ 
ments  and  peoples  concerned,  it  might  be  necessary  to  look  at  modifications  in  the 
future.  Four  years  ago  this  House  considered  an  order  similar  to  the  one  which  we  are 
discussing  today,  which  had  the  effect  of  giving  independence  to  one  of  the  six  associ¬ 
ated  States  which  were  then  created. 

Today  we  are  considering  a  similar  order  for  another  such  territory,  Dominica.  The 
order  will  be  made  under  section  10(2)  and  section  10(3)  of  the  West  Indies  Act  1967.  It 
will  terminate  the  status  of  association  of  Dominica  with  the  United  Kingdom  with 
effect  from  3rd  November  1978  and  will  provide  that  with  effect  from  the  same  date 
Dominica  shall  cease  to  form  part  of  Her  Majesty’s  dominions.  Dominica  will  then 
become  an  independent  sovereign  republic,  to  be  known  as  the  Commonwealth  of 
Dominica.  It  is  understood  that  an  application  will  be  made  for  membership  of  the 
Commonwealth. 


The  West  Indies  Act  was  designed  to  provide  the  smaller  members  of  the  now 
defunct  West  Indies  Federation  with  a  new  type  of  relationship  with  Britain,  some¬ 
thing  between  that  of  a  colony  and  that  of  a  totally  independent  State,  under  which 
they  could  enjoy  a  complete  autonomy  in  internal  affairs.  The  relationship  was  to  be 
entirely  voluntary.  For  that  reason,  we  have  consistently  maintained  at  the  United 
Nations — I  have  myself  used  this  argument  at  the  United  Nations — that  the  associated 
States  are  not  dependent  territories  falling  within  the  area  of  competence  of  the  Com¬ 
mittee  of  24.  It  was  recognised  that  the  status  of  the  territories  could  be  subsequently 
changed  at  the  will  of  the  territory  concerned,  or  Britain,  or  both,  and  section  10  of  the 
Act  was  designed  to  set  out  the  conditions  under  which  those  requests  could  be  made. 
( Hansard ,  H.C.  Debs.,  vol.  954,  cols.  1080-1:  21  July  1978.) 
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In  moving  the  approval  of  the  same  draft  Order  in  the  House  of  Lords,  the 
Minister  of  State,  Foreign  and  Commonwealth  Office,  Lord  Goronwy- Roberts, 
stated: 

The  order  will  be  made  under  Section  10(2)  and  (3)  of  the  West  Indies  Act  1967.  It  will 
terminate  the  status  of  association  of  Dominica  with  the  United  Kingdom  with  effect 
from  3rd  November  1978,  and  will  provide  that  with  effect  from  the  same  date  Domi¬ 
nica  will  cease  to  form  part  of  Her  Majesty’s  dominions.  It  will  then  become  an  inde¬ 
pendent  sovereign  republic  to  be  known  as  the  Commonwealth  of  Dominica,  but  it  is 
understood  that  an  application  will  be  made  for  membership  of  the  Commonwealth. 

The  West  Indies  Act  requires  that  any  order  under  Section  10(2)  must  be  laid  in 
draft  before  Parliament  and  approved  by  a  Resolution  of  each  House  of  Parliament. 
Dominica  will  be  the  second  of  the  Associated  States  to  move  to  complete  independence 
by  means  of  an  Order  in  Council  under  Section  10(2)  of  the  Act.  Noble  Lords  will  be 
aware  that  Section  10(1)  of  the  West  Indies  Act  empowers  the  associated  States  to 
move  to  independence  unilaterally  by  means  of  an  Act  of  their  own  Parliament.  Before 
I  go  on  to  explain  why  the  British  Government  have  agreed  in  this  case  to  the  use  of 
Section  10(2),  I  should  perhaps  explain  why  the  Government  do  not  consider  it  right 
to  insist  that  the  Government  of  Dominica  should  use  Section  10(1)  of  the  Act. 

The  West  Indies  Act  was  designed  to  provide  the  smaller  members  of  the  now  de¬ 
funct  West  Indies  Federation  with  a  new  non-colonial  relationship  with  the  United 
Kingdom  which  w'ould  be  entirely  free  and  voluntary.  The  voluntary  nature  of  the  sta¬ 
tus  is  embodied  in  Section  10(1)  of  the  Act.  But  it  was  the  firm  desire  of  the  territories 
themselves,  and  of  the  British  Government  in  1967,  to  work  towards  some  new  regional 
groupings  for  the  smaller  islands  of  the  Eastern  Caribbean. 

In  order  to  support  the  movement  towards  regional  integration,  Section  10(1)  of  the 
West  Indies  Act  provided  a  simpler  route  to  independence  in  association  with  others 
than  to  separate  independence.  A  bill  terminating  the  status  of  association  in  order  to 
move  to  separate  independence  would  need  to  be  endorsed  by  two-thirds  of  the  votes  cast 
in  a  popular  referendum,  but  no  such  condition  is  attached  to  a  Bill  terminating  the 
association  with  the  United  Kingdom  and  replacing  it  with  a  similar  association  with 
any  Commonwealth  country  in  the  region. 

However,  all  the  Governments  concerned  now  accept  that  there  is  no  prospect  in  the 
short  term  of  this  kind  of  regional  political  association  emerging.  Meanwhile,  elsewhere 
in  the  world  dependent  territories  of  similar  and  even  smaller  size  and  resources  have 
been  granted  separate  independence.  It  should  be  noted  that  the  move  to  full  indepen¬ 
dence  is  of  less  significance  for  the  associated  States  than  for  the  dependent  territories. 

The  West  Indies  Act  handed  over  full  internal  political  responsibility  to  the  Govern¬ 
ments  of  the  Associated  States  in  1967.  The  responsibilities  of  the  British  Government, 
which  we  are  now  considering  relinquishing,  are  restricted  to  the  fields  of  external 
defence  and  external  affairs.  There  is  at  present  no  perceived  external  threat  and,  in 
practice,  authority  has  been  delegated  to  the  Governments  of  the  Associated  States  to 
act  for  themselves  in  those  areas  of  external  affairs  in  which  they  have  the  greatest 
interest.  We  are  not  even  wholly  responsible  for  external  affairs  in  this  situation  of  what 
we  call  association.  Termination  of  association,  therefore,  amounts  to  little  more  than 
formalising  the  status  quo.  ( Hansard ,  H.L.  Debs.,  vol.  395,  cols.  746-7:  24  July  1978.) 

During  the  course  of  the  Gilbert  Islands  Constitutional  Conference,  held  in 
London  between  21  November  and  7  December  1978,  the  Chairman  of  the 
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Conference,  Lord  Goronwy-Roberts,  Minister  of  State,  Foreign  and  Common¬ 
wealth  Office,  made  a  statement  to  the  Conference  on  28  November  1978  which 
ran  in  part  as  follows: 

The  Banaban  representatives  have  throughout  maintained  their  demand  for  complete 
separation  of  the  Island  from  the  Gilbert  Islands  territory  prior  to  independence.  This 
demand  was  totally  unacceptable  to  the  Gilbert  Islands  Delegation,  speaking  on  behalf 
of  the  people  of  the  territory.  While  maintaining  their  plea  for  separation,  the  Banaban 
representatives  put  forward  a  number  of  points  on  which  they  sought  safeguards.  In 
response  the  Gilbert  Islands  Delegation  made  counter  offers  designed  to  provide  a 
specially  privileged  constitutional  status  for  Banaba  and  the  Banabans,  within  a  sove¬ 
reign  independent  Gilbert  Islands  State.  No  agreement  was  reached  but  these  offers 
remain  on  the  table  as  a  basis  for  future  discussion. 

In  this  situation  I  adjourned  the  proceedings  of  the  Committee  so  as  to  allow  myself 
time  to  consult  my  colleagues  in  the  British  Government,  on  the  central  question  of 
sovereignty.  This  I  have  now  done,  and  what  I  have  to  say  this  morning  represents  the 
considered  decision  by  her  Majesty’s  Government,  reached  after  due  deliberation  and 
after  full  and  careful  study  of  all  the  circumstances  of  the  case. 

It  is  generally  agreed  that  the  Gilbert  Islands  territory  must  without  further  delay  be 
permitted  to  proceed  to  independence  on  the  basis  of  a  Constitution  which  this  con¬ 
ference  has  yet  to  consider.  It  is  also  agreed  that  before  we  can  proceed  to  consideration 
of  this  and  other  matters  on  the  Agenda  for  this  Conference  the  basic  question  of  sover¬ 
eignty  of  Banaba  must  be  decided ;  and  further  that  this  decision  rests  with  Her  Maj esty ’s 
Government  in  the  United  Kingdom. 

The  situation  facing  Her  Majesty’s  Government  today  is  that  Banaba  is  and  for  a  long 
period  of  years  has  been  an  integral  part  of  the  territory  of  the  Gilbert  Islands.  However 
this  situation  was  reached,  it  has  existed  for  at  least  60  years  and  it  is  the  situation  with 
which  we  have  to  deal.  In  1968  a  previous  incumbent  of  my  Office  as  Minister  of  State, 
the  Lord  Shepherd,  dealt  with  a  similar  demand  from  the  Banabans  in  his  concluding 
statement  after  talks  held  in  London  attended  by  representatives  of  the  Gilbert  and 
Ellice  Islands  Government  and  the  Banaban  community.  In  the  course  of  his  statement 
he  emphasised  the  importance  now  widely  attached  to  the  principle  of  territorial  integrity. 
He  also  drew  attention  to  the  principle  to  which  successive  British  Governments  adhere 
in  dealing  with  such  cases  in  the  dependent  territories,  namely  that  the  wishes  of  the 
people  as  a  whole  within  the  existing  boundaries  should  be  the  main  guide.  Moreover, 
as  the  Secretary  of  State  said  in  his  statement  of  27  May  1977,  there  are  ‘strong  legal 
constitutional  and  historical  objections  to  making  territorial  changes’. 

That  remains  the  basis  of  Her  Majesty’s  Government’s  policy,  but  I  have  carefully 
considered  arguments  deployed  during  our  discussions  that  there  are  special  circum¬ 
stances  in  the  present  case  to  justify  a  departure  from  that  general  policy.  It  has  been 
suggested  that  Britain  has  not  adhered  uniformly  to  this  policy  in  the  past,  eg  in  a  pro¬ 
posal  put  to  the  Australian  Government  in  1975  and  in  the  separation  of  Tuvalu  from 
the  Gilbert  Islands  in  the  same  year.  A  close  examination  of  these  cases  shows  that  in 
the  first  case  the  settlement  which  the  British  Government  was  ready  to  discuss,  was 
specifically  subject  to  our  obtaining  the  agreement  of  the  Gilbert  and  Ellice  Islands 
Government.  In  the  case  of  Tuvalu,  Her  Majesty’s  Government  agreed  to  separation 
because  it  was  accepted  not  only  by  the  people  of  Tuvalu,  but  by  the  elected  repre¬ 
sentatives  of  the  people  of  the  territory  as  a  whole. 

I  have  to  state  that  Her  Majesty’s  Government  are  not  persuaded  that  adequate 


ON  INTERNATIONAL  LAW  1978 


345 

grounds  exist  in  this  case  to  justify  a  departure  from  this  long  established  and  widely 
accepted  policy.  I  therefore  announce  that  the  boundaries  of  the  Gilbert  Islands  will  re¬ 
main  as  at  present  constituted,  and  that  this  Conference  will  now  proceed  to  consider  the 
future  Constitution  on  that  basis. 

Nevertheless,  the  Government  acknowledges  the  special  claims  which  the  Banabans 
have  upon  our  consideration  and  I  welcome  the  similar  acknowledgement  which  has 
been  stated  by  the  Chief  Minister  of  the  Gilbert  Islands.  It  is  the  wish  of  Her  Majesty’s 
Government  to  see  that  the  special  interests  and  concerns  of  the  Banaban  people  should 
be  safeguarded  to  the  fullest  extent  reasonably  possible  within  the  sovereignty  of  the 
Gilbert  Islands  State.  I  welcome  the  conciliatory  remarks  which  have  been  made  in  this 
regard  by  the  Chief  Minister.  The  precise  nature  of  the  safeguards  which  are  to  be 
provided,  is  essentially  a  matter  for  negotiation  between  the  Gilbert  Islands  Delegation 
and  the  Banaban  representatives.  The  United  Kingdom  Delegation  will  give  every 
possible  assistance  during  these  negotiations.  Certain  proposals  have  already  been 
canvassed  in  discussion  and  as  an  earnest  of  our  serious  intentions  I  have  authorised 
the  circulation  this  morning  of  a  paper  by  the  United  Kingdom  Delegation  explaining 
proposals  to  provide  full  safeguards  for  the  effective  continuance  of  3  particular 
undertakings  given  to  the  Banabans  in  1947  to  ensure  the  maintenance  of  their  right 
to  enter  and  reside  on  Banaba  and  to  protect  their  existing  rights  to  the  land.  We  shall 
also  be  studying  a  proposal  emanating  originally  from  the  Gilbert  Islands  Government 
that  the  working  of  any  special  arrangements  for  Banaba  and  the  Banabans  should 
be  reviewed  after  a  period  of  years  by  an  independent  outside  body  which  could  re¬ 
commend  any  changes  necessary.  By  such  measures  as  these  Her  Majesty’s  Govern¬ 
ment  believes  that  the  legitimate  concerns  and  interests  of  the  Banabans  can  be 
properly  and  reasonably  protected  now  and  in  the  future.  ( Report  of  the  Gilbert 
Islands  Constitutional  Conference,  London,  Nov  ember!  Dec  ember  1978:  Cmnd.  7445, 
pp.  4-6.) 

In  reply  to  a  question,  the  Parliamentary  Under- Secretary  of  State,  Home 
Office,  wrote: 

The  position  of  the  Isle  of  Man  in  relation  to  the  European  Economic  Community  is 
governed  by  article  26  of  the  Act  concerning  the  conditions  of  accession  and  by  protocol 
3  to  the  Treaty  of  Accession.  The  broad  effect  is  that  the  Isle  of  Man  is  included  in  the 
EEC  solely  for  customs  purposes  and  for  certain  aspects  of  the  common  agricultural 
policy.  The  Treaty  of  Rome  does  not  contain  provisions  in  the  field  of  human  rights  as 
such.  ( Hansard ,  H.C.  Debs.,  vol.  958,  Written  Answers,  col.  560:  5  December  1978.) 

In  reply  to  a  question  on  the  status  of  association  between  St.  Lucia  and  the 
United  Kingdom,  the  Parliamentary  Under-Secretary  of  State,  Foreign  and 
Commonwealth  Office,  wrote: 

The  Government  have  decided  to  recommend  to  Parliament  that  the  status  of  association 
be  terminated  by  Order  in  Council  under  section  10(2)  of  the  West  Indies  Act  with 
effect  from  22nd  February  1979.  (Ibid.,  col.  709:  6  December  1978.) 

Part  Three  :  I.  D.  2.  Subjects  of  international  law — States — formation,  conti¬ 
nuity  and  succession 

(See  also  Part  Eleven:  II.  A.  6.,  infra.) 
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In  reply  to  a  question,  the  Chancellor  of  the  Exchequer  wrote : 

I  have  nothing  to  add,  at  this  stage,  to  the  White  Paper  ‘Rhodesia:  Proposals 
for  a  Settlement’  (Cmnd  6919),  which  stated  that  an  independent  Government  of 
Zimbabwe  would  inherit  the  assets  and  debts  of  the  the  Government  of  Southern 
Rhodesia.  It  also  specified  that  the  Transitional  Constitution  Order  to  be  made  by  the 
United  Kingdom  Parliament  would  make  it  clear,  for  the  avoidance  of  doubt,  that 
the  Government  of  Southern  Rhodesia  as  set  up  by  the  order  would  be  entitled  to  all 
the  rights,  and  subject  to  all  the  obligations,  of  the  Government  of  Southern  Rhodesia 
as  set  up  by  the  1961  constitution.  ( Hansard ,  H.C.  Debs.,  vol.  941,  Written  Answers, 
cols,  ygi-2:  12  January  1978.) 

During  the  12th  Plenary  Meeting  of  the  Vienna  Conference  on  State  Suc¬ 
cession  in  Relation  to  Treaties,  held  on  18  August  1978,  the  United  Kingdom 
representative,  Sir  Ian  Sinclair,  explained  his  delegation’s  attitude  to  a  draft 
Resolution  which  in  part  read  as  follows: 

Resolves  that  the  relevant  articles  of  the  Conference  shall  be  interpreted,  in  the  case  of 
Namibia,  in  conformity  with  United  Nations  resolutions  on  the  question  of  Namibia; 

Further  resolves  that  South  Africa  is  not  the  predecessor  State  of  the  future  independent 
State  of  Namibia. 

The  United  Kingdom  representative  stated  in  part: 

.  .  .  his  delegation  considered  that  the  resolution  under  consideration  fell  outside  the 
terms  of  reference  of  the  Conference,  whose  task  was  to  prepare  a  convention  on  succes¬ 
sion  of  States  in  respect  of  treaties,  not  to  adopt  resolutions  on  individual  cases  of 
succession.  His  delegation’s  objection  was  therefore  one  of  principle:  it  did  not  contest 
the  right  of  the  Conference  to  examine  such  a  draft  resolution,  but  its  right  to  adopt  it. 
That  was  why  the  United  Kingdom  delegation  could  not  and  would  not  participate  in  a 
vote  or  in  any  other  procedure  for  the  adoption  of  resolution  A/CONF.80/L.1.  More¬ 
over,  even  if  it  had  considered  that  the  Conference  was  competent  to  adopt  the  draft 
resolution,  the  wording  of  that  text,  especially  of  the  first  operative  paragraph  and,  even 
more  so,  of  the  second  operative  paragraph,  would  have  caused  it  some  difficulty. 

Like  the  African  delegations,  the  United  Kingdom  delegation  hoped  that  Namibia, 
on  attaining  independence,  would  be  allowed  to  benefit  from  the  application  of  the 
‘clean  slate’  principle.  As  a  newly  independent  State,  Namibia  would  doubtless  have 
to  resolve  problems  of  succession  in  respect  of  treaty  obligations,  but  it  did  not  seem 
right  to  prejudge  the  position  of  the  independent  state  of  Namibia  on  that  subject. 
(A/CONF.  80/S.R.12,  p.  8.) 

Part  Three:  II.  A.  1.  (a).  Subjects  of  international  law — international  organiz¬ 
ations — in  general — legal  status — personality 

Text  of  letter  from  Sir  Jasper  Hollom,  Deputy  Governor  of  the  Bank  of  England, 
to  Mr.  F.  Judd  M.P.,  Minister  of  State,  Foreign  and  Commonwealth  Office, 
dated  21  April  1978: 

We  in  the  Bank  of  England  have  been  discussing  with  other  interested  banking 
organisations  on  the  City  of  London  the  position  of  certain  institutions  of  an  interna¬ 
tional  character. 
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The  problem  concerns  banks  and  other  financial  entities  set  up  by  a  group  of  foreign 
sovereign  states  by  a  treaty  (to  which  the  United  Kingdom  is  not  a  party),  empowering 
them,  expressly  or  by  implication,  to  engage  in  banking,  financial  or  other  trading 
activities  in  member  and  non-member  states  and  conferring  on  them,  by  virtue  of  the 
treaty,  any  related  agreements  and  any  necessary  implementing  legislation,  legal  person¬ 
ality  in  one  or  more  states  outside  the  U.K.,  and,  in  particular,  under  the  law  of  one  or 
more  member  states  or  the  state  wherein  the  entity  concerned  has  its  seat  or  perma¬ 
nent  location.  Entities  of  this  type  sometimes  wish  to  enter  into  contracts  with  banking 
consortia  or  other  institutions  (in  particular  loan  contracts);  and  they  sometimes  wish  to 
accept  the  jurisdiction  of  the  English  courts  in  respect  of  disputes  arising  out  of  such 
contracts.  We  have  been  consulted  by  our  banking  colleagues  on  the  preliminary  point 
whether  such  entities  are  capable  of  suing  and  being  sued  in  the  English  courts  in  such 
cases. 

It  is  assumed  that  the  transactions  would  be  in  accordance  with  exchange  control 
legislation  and  other  applicable  laws  of  the  United  Kingdom.  I  am  also  not  concerned 
here  with  the  position  of  such  entities  in  relation  to  the  law  of  sovereign  immunity. 

In  connection  with  such  transactions  it  would  be  most  helpful  to  us  to  have  a  state¬ 
ment  from  the  Foreign  and  Commonwealth  Office  on  two  questions :- 

(a)  What  position  does  the  Foreign  and  Commonwealth  Office  take  concerning  the 
legal  personality  and  capacity  in  English  law  of  entities  of  the  kind  I  have  described  ? 

(b)  If  an  English  court  were  to  consider  it  necessary  to  receive  from  the  Foreign  and 
Commonwealth  Office  a  statement  regarding  the  attitude  of  the  Executive  in  relation  to 
the  question  of  the  personality  and  capacity  of  such  an  entity,  what  would  be  your 
position  ? 

Text  of  reply  by  Mr.  F.  Judd  M.P.,  Minister  of  State,  Foreign  and  Common¬ 
wealth  Office,  dated  8  May  1978: 

Thank  you  for  your  letter  of  21  April  about  the  legal  personality  and  legal  capacity  in 
this  country  of  banking  and  other  institutions  established  by  treaty  abroad. 

I  am  very  glad  to  let  you  have  a  statement  of  the  position  of  the  Foreign  and  Com¬ 
monwealth  Office  in  reply. 

On  question  (a),  the  Foreign  and  Commonwealth  Office  naturally  wishes  to  encour¬ 
age  the  use  of  the  banking  facilities  offered  in  the  City  of  London  and  elsewhere  in 
this  country,  subject  of  course  to  compliance  with  exchange  control  legislation  and  the 
general  law  applicable  to  the  activities  in  question.  I  am  advised  that  a  bank  or  other 
entity  of  the  kind  indicated  in  paragraph  2  of  your  letter  would  enjoy  legal  personality 
and  capacity  in  this  country,  without  any  formal  statement  by  or  on  behalf  of  Her 
Majesty’s  Government,  in  the  same  way  and  to  the  same  extent  as  any  other  banking, 
commercial  or  other  trading  organisation  established  in  a  country  other  than  the 
United  Kingdom  and  enjoying  legal  personality  and  capacity  in  that  country.  It  is 
considered  that  the  legal  personality  and  capacity  in  this  country  of  such  a  bank  or 
other  entity  would  be  acknowledged  by  the  English  courts,  and  the  Foreign  and  Com¬ 
monwealth  Office  would  welcome  such  a  finding  by  the  courts. 

On  Question  (b),  I  am  advised  that  the  capacity  of  such  a  bank  or  other  legal  entity 
to  enter  into  loan  or  other  contracts  and  to  sue  and  be  sued  on  them  in  this  country  does 
not  depend  upon  the  entity’s  being  recognised  by  the  United  Kingdom  Government. 

It  is  of  course  conceivable  that  the  Court  might  take  a  different  view  of  the  law  and 
require  a  statement  of  the  attitude  of  the  Executive  as  envisaged  in  Question  (b). 
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In  these  circumstances,  and  on  the  assumption  that  the  entity  concerned  enjoys,  under 
its  constitutive  instrument  or  instruments  and  under  the  law  of  one  or  more  member 
states  or  the  state  wherein  it  has  its  seat  or  permanent  location,  legal  personality  and 
capacity  to  engage  in  transactions  of  the  type  concerned  governed  by  the  law  of  a  non¬ 
member  state,  the  Foreign  and  Commonwealth  Office,  as  the  branch  of  the  Executive 
responsible  for  the  conduct  of  foreign  relations,  would  be  willing  officially  to  acknow¬ 
ledge  that  the  entity  concerned  enjoyed  such  legal  personality  and  capacity,  and  to  state 
this. 

The  Foreign  and  Commonwealth  Office  favours  entities  of  the  type  concerned  being 
accepted  as  having  sufficient  legal  personality  and  capacity  to  enter  into  transactions 
of  this  kind.  Naturally,  the  precise  content  of  the  statement  to  be  made  would,  in  the 
circumstances  envisaged,  depend  upon  the  wording  of  the  question  or  questions  put  by 
the  court,  but  I  hope  that  this  indication  of  the  general  nature  of  the  reply  which  we 
would  contemplate  sending  if  the  occasion  ever  arose  will  help  to  clarify  the  position. 

I  see  no  objection  to  your  communicating  this  exchange  of  correspondence  to  any¬ 
one  who  may  be  interested  in  this  question.  (Texts  provided  by  the  Foreign  and  Com¬ 
monwealth  Office.) 

Part  Three:  II.  A.  1.  (b).  Subjects  of  international  law — international  organiz¬ 
ations — in  general — legal  status — powers ,  including  treaty-making  power 

During  the  debate  in  Committee  in  the  House  of  Lords  on  the  State  Im¬ 
munity  Bill,  the  Lord  Chancellor,  Lord  Elwyn-Jones,  stated: 

As  I  am  advised,  as  a  result  of  more  recent  developments  of  international  law,  inter¬ 
national  organizations  set  up  by  States  could  also  have  the  capacity  to  enter  into  inter¬ 
national  treaties  and  could  therefore  be  included  in  the  conception  of  being  parties  to  an 
international  agreement.  ( Hansard ,  H.L.  Debs.,  vol.  389,  col.  1535:  16  March  1978.) 

Part  Three:  II.  A.  1.  (c).  Subjects  of  international  law — international  organiz¬ 
ations — in  general — legal  status — privileges  and  immunities 

In  reply  to  a  question,  the  Minister  of  State,  Foreign  and  Commonwealth 
Office,  wrote: 

The  diplomatic  missions  and  international  organisations  with  offices  in  the  United 
Kingdom  to  which  privileges  and  immunities  are  accorded  in  varying  degrees  are  set  out 
in  the  London  Diplomatic  List ,  a  quarterly  publication  which  is  in  your  Lordship’s 
Library.  In  addition,  certain  limited  privileges  and  immunities  are  accorded  to  488 
consular  and  quasi-consular  missions  of  foreign  and  Commonwealth  countries  in  the 
United  Kingdom. 

The  following  international  organisations  which  do  not  have  offices  in  the  United 
Kingdom  are  also  accorded  privileges  and  immunities  in  varying  degrees : 

The  African  Development  Fund, 

The  Asian  Development  Bank, 

The  Caribbean  Development  Bank, 

The  Central  Treaty  Organisation, 

The  Customs  Co-operation  Council, 

The  European  Commission  of  Human  Rights, 

The  European  Court  of  Human  Rights, 
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The  European  Space  Agency  (formerly  European  Space  Research  Organisation  and 
European  Launcher  Development  Organisation), 

The  Food  and  Agriculture  Organisation, 

The  Interim  Commission  for  the  International  Trade  Organisation, 

The  International  Atomic  Energy  Agency, 

The  International  Centre  for  Settlement  of  Investment  Disputes, 

The  International  Bank  for  Reconstruction  and  Development, 

The  International  Court  of  Justice, 

The  International  Development  Association, 

The  International  Monetary  Fund, 

The  International  Telecommunications  Union, 

The  Organisation  for  Economic  Co-operation  and  Development, 

The  United  Nations  Educational,  Scientific  and  Cultural  Organisation, 

The  Universal  Postal  Union, 

The  World  Meteorological  Association. 

{Hansard,  H.  L.  Debs.,  vol.  388,  cols.  1162-3:  8  February  1978.) 

In  reply  to  a  question,  the  Financial  Secretary  to  the  Treasury  wrote: 

None  of  the  international  agreements  relating  to  organisations  to  which  the  International 
Organisations  Act  1968  applies  provides  for  exemption  from  taxation  by  member 
countries  of  pensions  paid  to  former  officials.  Such  pensions  are  therefore  subject  to  the 
appropriate  national  tax  laws.  United  Kingdom  law  would  not  exempt  them  as  such.  It 
would  not  be  possible,  without  a  disproportionate  amount  of  research,  to  say  how  other 
countries  treated  them.  {Hansard,  H.  C.  Debs.,  vol.  948,  Written  Answers,  col.  587: 
26  April  1978.) 

In  reply  to  the  question  which  were  the  international  organizations  whose 
officials  were  exempt  from  United  Kingdom  income  tax  under  the  International 
Organizations  Act  1968,  the  Financial  Secretary  to  the  Treasury  wrote: 

I  would  refer  ...  to  the  Written  Answer  I  gave  on  17th  January  1977  (Vol.  924,  cols. 
43-44)  .  .  .  specifying  the  Orders  in  Council  made  under  the  International  Organisa¬ 
tions  Act  1968  which  confer  exemptions  from  United  Kingdom  tax  on  the  staffs  of  the 
international  organisations  concerned. 

Since  then,  the  following  further  Orders  in  Council  have  been  made  under  that  Act: 


Statutory 

Instrument 

1977  No.  824 

1978  No.  179 
1978  No.  181 


Name  of  Organisation 


The  International  Fund  for  Agricultural  Development 
The  European  Patent  Organisation 
The  International  Rubber  Study  Group 


The  obligation  on  a  member  country  of  an  international  organisation  to  give  tax  exemp¬ 
tions  to  its  staff  normally  arises  under  the  relevant  international  agreement  and  the 
number  of  countries  prepared  to  give  the  exemptions  may  be  expected  to  be  the  number 
subscribing  to  that  agreement.  Since  membership  of  the  United  Nations  involves  the 
provision  of  such  tax  exemptions  they  are  clearly  given  very  widely.  T  hey  vary,  how¬ 
ever,  with  the  agreements.  No  information  is  readily  available  of  the  extent  to  which 
the  staff  of  these  organisations  are  exempted  from  tax  by  non-member  countries.  (Ibid., 
cols.  587-8:  26  April  1978.) 
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In  moving  the  approval  of  the  draft  European  Space  Agency  (Immunities  and 
Privileges)  Order  1978,  the  Minister  of  State,  Foreign  and  Commonwealth 
Office,  Lord  Goronwy- Roberts,  stated  in  part: 

The  purpose  of  this  order  is  to  confer  upon  the  European  Space  Agency,  and  persons 
connected  with  it,  the  usual  privileges  and  immunities  which  are  required  to  be  con¬ 
ferred  in  accordance  with  Annex  1  to  the  Convention  for  the  Establishment  of  a  Euro¬ 
pean  Space  Agency,  which  was  presented  to  Parliament  in  October  1975.  Before  it  can 
enter  into  force,  the  Convention  requires  to  be  ratified  by  all  the  10  States  which  signed 
it  in  1975.  It  is  expected  that  the  four  signatories  which  have  not  so  far  ratified  will 
have  done  so  within  the  next  12  months  or  so.  The  United  Kingdom  ratification  was 
deposited  on  28th  March  this  year.  The  new  European  Space  Agency,  whose  aim  is  to 
integrate  the  Member  countries’  national  space  programmes  into  a  European  space  pro¬ 
gramme,  has  been  formed  by  the  merger  of  the  European  Space  Research  Organisation 
— ESRO  as  we  are  accustomed  to  call  it — and  the  European  Laboratory  for  the  Develop¬ 
ment  and  Construction  of  Space  Vehicle  Launchers.  Those  two  organisations  together 
comprise  the  new  European  Space  Agency. 

The  Agency  now  represents  the  major  European  collaborative  body  in  a  high  tech¬ 
nology  industry  which  involves,  among  other  things,  application  (mainly  telecommuni¬ 
cation)  and  research  satellites.  Your  Lordships  might  have  noticed  recent  Press  reports 
on  the  launching  on  14th  July  of  an  Agency  scientific  satellite.  This  is  the  first  ever 
research  satellite  to  be  placed  in  and  operate  from  geostationary  orbit,  and  is  a  notable 
success  for  the  European  Space  Agency — a  success  due  in  considerable  part  to  the  work 
of  the  prime  contractor,  the  former  British  Aircraft  Corporation.  The  United  Kingdom 
is  now  concentrating  most  of  the  expenditure  which  it  devotes  to  space  applications  and 
research  in  the  activities  of  the  Agency;  that  is,  about  £37  million  a  year. 

The  Agency  has  its  headquarters  in  Paris  and  it  has  no  plans  at  present  to  have  any 
premises  or  permanent  employees  in  the  United  Kingdom.  There  is  no  increase  in  the 
privileges  and  immunities  which  we  are  already  required  to  confer  under  the  two 
orders  which  are  being  revoked.  The  net  result  of  the  new  arrangement  is  in  terms  of 
immunities  and  privileges  practically  if  not  in  fact,  nil.  These  privileges  and  immunities 
are  on  a  scale  broadly  similar  to  that  accorded  to  other  international  organisations  of  a 
comparable  nature  to  which  we  are  a  party.  Immunity  from  suit  and  legal  process  in 
the  case  of  traffic  offences  and  damage  caused  by  motor-cars  is  specifically  excluded. 
The  Article  is  quite  specific  on  that  point.  Your  Lordships  will  appreciate  that,  in  view 
of  its  location  outside  the  United  Kingdom,  the  Agency  is  most  unlikely  to  require  the 
immunities  conferred  by  the  draft  order.  Nevertheless  they  need  to  be  put  forward  in 
the  appropriate  form  through  both  Houses.  Similarly,  the  effect  on  the  Exchequer  of  the 
privileges  it  accords  is  likely  to  be  very  limited  indeed.  (Hansard,  H.  L.  Debs.,  vol.  395, 
cols.  866-7:  26  July  1978.) 

In  moving  the  approval  of  the  draft  African  Development  Bank  (Privileges) 
Order  1978,  the  Minister  of  State,  Foreign  and  Commonwealth  Office,  Lord 
Goronwy-Roberts,  stated : 

I  shall  speak  at  the  same  time  to  the  International  Lead  and  Zinc  Study  Group  (Im¬ 
munities  and  Privileges)  Order  1978.  These  orders,  which  will  be  made  under  the 
International  Organisations  Act  1968,  were  laid  before  the  House  on  23rd  November. 

The  purpose  of  the  order  relating  to  the  African  Development  Bank  is  to  confer  legal 


ON  INTERNATIONAL  LAW  1978 


35i 


personality  on  the  Bank  and  to  exempt  it  from  taxes  on  income  and  capital  gains. 
Your  Lordships  will  wish  to  be  aware  that  the  draft  order  is  required  to  give  effect 
to  the  agreement  entered  into  by  Her  Majesty’s  Government  and  the  African  Develop¬ 
ment  Bank  concerning  the  status  and  privileges  of  the  office  of  the  bank  in  London. 
This  agreement,  in  the  form  of  an  exchange  of  notes,  was  laid  before  the  House  on 
1 2th  October. 

The  African  Development  Bank  is  a  regional  development  bank  with  its  head¬ 
quarters  in  Abidjan.  It  was  established  in  1963  writh  a  membership  consisting  exclu¬ 
sively  of  African  States.  Thus  the  United  Kingdom  is  not  a  member.  But  the  Bank  is 
giving  consideration  to  widening  its  membership  and  it  is  therefore  possible  that  we 
might  become  a  member  in  the  future. 

The  aims  of  the  Bank  are  to  promote  development  projects  for  the  economic  and 
social  advancement  of  its  member  States.  The  authorised  stock  of  the  Bank  is  the 
equivalent  of  about  £576  million;  the  subscribed  capital  is  probably  about  £250  million. 
Recent  loans  have  been  for  public  utilities,  transport  and  industrial  projects.  But  the 
Bank’s  1977-1981  programme  provides  for  a  more  active  policy  to  aid  the  poorest 
sections  by  promoting  the  growth  of  agriculture  and  rural  development. 

As  your  Lordships  wall  agree,  these  are  aims  which  we  should  wish  to  promote  as 
being  in  line  with  our  own  aid  programme  and  policy.  We  are  in  fact  giving  support  to 
the  Bank  through  our  membership  of  the  African  Development  Fund,  which  we  share 
with  most  other  Western  nations.  The  Fund  was  set  up  in  1973  to  supplement  the 
activities  of  the  Bank.  It  provides  finance  on  concessional  terms  for  those  members  of 
the  Bank  who  need  ‘soft  loans’  for  the  development  of  their  countries.  In  May  1973 
your  Lordships  approved  an  order  granting  certain  privileges  and  immunities  to  the 
Fund  under  section  1(1)  of  the  International  Organisations  Act. 

Earlier  this  year,  the  Bank  decided  to  open  an  office  in  London  to  have  easier  access 
to,  and  to  establish  close  links  with,  the  principal  financial  markets  of  Europe.  The 
Bank  will  not,  of  course,  have  authorised  bank  status  and  cannot  therefore  operate  as  a 
bank.  It  will,  however,  act  as  a  collector  and  disseminator  of  information  on  capital 
movements  and  on  economic  information  of  direct  interest  to  its  members. 

The  draft  order  now  before  your  Lordships  is  the  first  which  it  is  proposed  to  make 
under  section  4  of  the  International  Organisations  Act.  This  section  relates  to  organisa¬ 
tions  of  which  the  United  Kingdom  is  not  a  member  and  enables  only  legal  personality 
and  exemption  from  certain  direct  taxes  to  be  accorded.  The  order  does  not,  therefore, 
provide  for  immunity  from  jurisdiction  or  for  the  grant  of  tax  privileges  to  individuals. 
I  am,  therefore,  confidently  able  to  assure  your  Lordships  that  the  effect  of  the  order  on 
the  Exchequer  will  be  minimal,  since  the  nature  of  the  Bank’s  work  here  is  such  that  it  is 
not  likely  to  generate  any  taxable  income. 

With  your  Lordship’s  permission  I  should  like  now  to  turn  to  the  order  relating  to  the 
International  Lead  and  Zinc  Study  Group,  which  I  shall  move  separately.  This  order 
is  required  to  enable  Her  Majesty’s  Government  to  sign  and  give  effect  to  an  agreement, 
laid  before  the  Flouse  on  17th  October,  with  the  International  Lead  and  Zinc  Study 
Group,  relating  to  its  headquarters  in  London.  The  Agreement  will  come  into  force  on 
signature.  As  in  the  case  of  other  international  commodity  organisations  based  here,  the 
Agreement  provides  that  the  Group  shall  have  legal  personality  and  certain  privileges 
and  immunities  which  it  has  been  recognised  are  necessary  for  such  organisations  to 
function  efficiently.  Your  Lordships  will  note  that  the  order  specifically  excludes  im¬ 
munity  from  suit  and  legal  process  in  the  case  of  motor  traffic  offences  (which  of  course 
include  parking).  .  .  . 
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On  its  establishment  the  United  Nations  provided  the  Group  with  accommodation 
and  services  free  of  charge  at  the  UN  Secretariat  Building  in  New  York.  Subsequently 
the  decision  was  taken  to  move  the  headquarters  to  London  to  obtain  better  access  to 
the  other  international  commodity  organisations  already  established  here.  The  Group’s 
small  staff  of  five  persons  has  been  in  London  since  April  last  year.  ( Hansard ,  H.  L. 
Debs.,  vol.  397,  cols.  91-2:  5  December  1978.) 

Later  in  the  same  debate,  the  Minister  of  State  remarked : 

With  regard  to  inviolability  itself,  it  is  a  standard  clause  in  agreements  with  inter¬ 
national  organisations.  It  does  ensure  protection  for  the  premises  and  their  contents. 
Wherever  such  organisations  are  housed  this  is  provided.  We  can  hardly  do  less  in  this 
country.  Before  the  lead  and  zinc  section  came  here  they  were  housed  in  the  United 
Nations  Secretariat  building  in  New  York,  where,  by  virtue  of  being  housed  there,  they 
enjoyed  this  inviolability.  It  could  hardly  be  taken  from  them  when  they  moved  from 
New  York  to  London.  This  is  a  practical  tradition  which  I  would  find  it  very  hard  to 
depart  from  without  very  careful  consideration,  as  to  both  the  impact  on  the  attraction 
to  this  country  of  organisations  of  this  kind — and  it  is  a  good  thing  for  this  country  that 
it  should  be  regarded  as  suitable  for  the  operation  of  such  organisations — and  the 
difficulty  of  relating  it  to  international  practice.  The  authorities  of  the  host  State  may 
not  indeed  enter  premises  without  permission  of  the  head  of  the  organisation,  but  such 
permission  is  normally  given  readily  for  essential  purposes  such  as  fire  prevention, 
proper  repair  of  services  and  so  on.  The  inviolability  really  is  aimed  at  the  protection  of 
premises  and  contents  from  unauthorised  or  indeed  criminal  attentions. 

A  point  was  raised  about  the  inviolability  of  baggage.  This  is  granted  only  to  mem¬ 
ber  Government  representatives  under  Article  ij,{d)  and  not  to  employees  of,  for 
instance,  the  study  group.  I  appreciate  the  noble  Lord’s  concern  these  days  that  in¬ 
violate  baggage  may  be  used  from  time  to  time  for  unauthorised  purposes  and  even 
very  dangerous  ones.  I  can  assure  him  and  the  House  that,  if  there  is  suspicion  that 
baggage  contains  unauthorised  articles,  Her  Majesty’s  Government  can  require  that 
such  baggage  be  opened  in  the  presence  of  representatives ;  and  that  is  the  position  in 
regard  to  diplomats  as  well  as  members  of  organisations  such  as  the  one  we  are  discus¬ 
sing.  (Ibid.,  cols.  94-5.) 

Part  Three  :  II.  B.  1.  Subjects  of  international  law — international  organizations 
— particular  types  of  organizations — universal  organizations 

In  reply  to  a  question,  the  Minister  of  State,  Foreign  and  Commonwealth 
Office,  wrote: 

Hong  Kong’s  performance  in  applying  International  Labour  Organisation  conventions 
compares  favourably  with  those  of  most  United  Kingdom  Dependent  Territories  as 
well  as  many  Asian  countries.  The  number  of  conventions  ratified  by  a  selection  of 


countries  are: 

Applied 

Applied 

Applied 

Applied 

Country 

in  full 

in  part 

Country 

in  full 

in  part 

Hong  Kong 

23 

15 

Singapore 

21 

0 

Gibraltar 

30 

6 

Philippines 

19 

0 

Bermuda 

18 

6 

Malaysia 

1 1 

12 

Japan 

35 

0 

Thailand 

11 

0 

India 

32 

0 

Indonesia 

8 

0 

{Hansard,  H.  L.  Debs., 

vol.  394, 

col.  1158: 

5  July  1978.) 
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In  reply  to  the  question  what  was  the  attitude  of  the  British  delegation  at  the 
I.L.O.  to  the  complaint  made  by  the  International  Confederation  of  Free  Trade 
Unions  that  the  Government  of  Czechoslovakia,  by  dismissing  supporters  of  the 
Charter  77  Movement,  had  violated  Convention  in,  which  stipulates  that  no 
one  be  denied  employment  for  holding  political  beliefs,  the  Government  spokes¬ 
man  in  the  House  of  Lords,  Lord  Wallace,  stated: 

.  .  .  under  ILO  procedures  the  Government  of  Czechoslovakia  has  the  right  of  reply 
to  the  complaint  made  by  the  International  Confederation  of  Free  Trade  Unions  and 
the  right  to  be  present  when  their  reply  is  debated  later  this  year  by  the  Governing 
Body  of  the  International  Labour  Organisation.  As  these  procedures  have  not  yet  been 
completed  the  matter  must  be  regarded  as  sub  judice,  and  it  would  not  be  appropriate 
to  express  views  on  the  substance  of  the  complaint.  The  Government  take  the  view  that 
all  Governments  should  comply  with  the  terms  of  ILO  Conventions  they  have  ratified. 
(Ibid.,  cols.  3-4:  26  June  1978.) 

Part  Three  :  II.  B.  3.  Subjects  of  international  law — international  organizations 
— particular  types  of  organizations — organizations  constituting  integrated  com¬ 
munities 

Following  the  debate  on  the  European  Assembly  Elections  Bill  in  Committee 
of  the  House  of  Commons  on  2  February  1978,  the  Minister  of  State,  Foreign 
and  Commonwealth  Office,  published  in  the  Official  Report  of  14  February  1978 
extracts  from  letters  he  had  sent  to  two  Members  of  Parliament  on  legal  matters 
arising  out  of  that  debate. 

Extract  from  first  letter: 

You,  and  other  members  expressed  concern  that  Article  235  of  the  Treaty  of  Rome 
might  permit  the  Council  to  increase  the  powers  of  the  Assembly.  It  could  be  argued 
that  in  certain  circumstances  increased  powers  were  needed  for  the  Assembly  in  order  to 
attain  one  of  the  objectives  of  the  Community,  that  such  powers  had  not  been  provided 
by  the  Treaty  and  that  the  Council  could  therefore  take  action  to  increase  the  powers  of 
the  Assembly.  The  strict  legal  answer  to  this  suggestion  is  that  Article  235  cannot  be 
used  to  alter  the  constitutional  structure  of  the  Community  organs.  Article  235  must 
be  read  in  conjunction  with  Articles  2  and  3  which  set  out  the  basic  objectives  of  the 
Community,  and  with  Article  4.  Article  4  says  clearly  that  the  institutions  of  the  Com¬ 
munity  shall  act  within  the  limits  of  the  powers  conferred  on  it  by  the  Treaty.  Accord¬ 
ingly,  a  regulation  made  by  the  Council  under  Article  235  °f  the  Treaty  could  not 
constitutionally  confer  increased  legal  powers  on  the  Assembly. 

Extension  of  Community  competence  into  new  fields  is  of  course  a  different  question, 
and  that  can  indeed,  provided  it  is  within  the  objectives  of  the  Treaty  of  Rome,  be  done, 
and  has  been  done,  in  the  case  of  the  Regional  Development  Fund  under  Article  235. 
As  you  suggested  in  the  debate  this  would  indeed  lead  to  an  increase  in  the  areas  where 
the  Assembly  were  competent  to  criticise  and  advise.  But  this  is  not  in  the  formal  legal 
sense  an  increase  in  the  powers  of  the  Assembly,  unless  the  Assembly  s  advice  cannot 
legally  be  disregarded  or  overidden.  To  give  the  Assembly  legal  powers  of  this  kind 
would  require  formal  amendment  to  the  Treaty  of  Rome  and  this  amending  treaty 
would  be  caught  by  the  procedures  set  out  in  the  new  clause. 
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As  to  the  budgetary  implications  of  Article  235,  it  is  correct  that  the  expenditure 
required  by  new  policies  adopted  under  this  Article  is,  by  virtue  of  the  terms  of  the 
Article  itself,  classified  as  non-obligatory.  But  the  decision  to  launch  such  a  new 
policy  has  to  be  taken  by  the  Council  of  Ministers,  acting  unanimously.  The  policy  will 
be  embodied  in  a  draft  Regulation  or  other  instrument  which  will  go  through  the  normal 
process  of  scrutiny  in  national  parliaments.  The  final  decision  to  go  ahead  will  lie  with 
national  Ministers,  acting  in  the  light  of  their  Parliaments’  views  and  in  full  knowledge 
of  the  implications.  As  I  emphasised  during  the  debate  of  2nd  February,  what  will 
guarantee  that  the  rights  of  the  House  of  Commons  will  not  be  undermined  in  this  area 
will  be  the  determination,  the  commitment  and  quality  of  Members  of  the  House  of 
Commons. 

Once  a  new  policy  has  been  adopted,  the  Assembly  can  seek  to  amend  the  annual  pay¬ 
ments  and  commitments  entered  in  the  Budget  for  the  expenditure  it  involves.  But  the 
extent  to  which  the  Assembly  can  use  its  powers  to  increase  expenditure  overall  is 
strictly  limited  by  the  maximum  rate.  This  rate,  calculated  by  the  Commission  to  reflect 
the  average  pace  of  inflation  in  Europe,  governs  the  total  increase  that  can  be  made  by 
both  institutions  in  non-obligatory  expenditure;  and  it  can  only  be  altered  with  the 
Council’s  consent.  [Hansard,  H.  C.  Debs.,  vol.  944,  Written  Answers,  cols.  117-18: 
14  February  1978.) 

Extract  from  second  letter: 

Since  the  Treaty  of  April  1970  all  expenditure  contained  in  the  Budget  has  been 
divided  into  two  categories,  obligatory  and  non-obligatory.  Obligatory  expenditure  is 
that  which  is  needed  for  the  working  of  policies  laid  down  in  the  Treaty  of  Rome  or 
subsequent  Acts  adopted  in  accordance  with  it.  The  most  obvious  example  is  the 
running  costs  of  the  CAP  which  take  up  such  a  large  proportion  of  the  total  Budget. 
Then  there  are  the  running  costs  of  the  Institutions,  and  the  sums  required  for  the  new 
Funds  and  other  policies  which  the  Community  has  decided  on  since  the  framing  of  the 
original  Treaties.  This  second  class  of  expenditure  is  called  non-obligatory.  It  is 
important  to  remember,  however,  that  it  is  not  free  of  all  constraint.  It  takes  place  on 
the  basis  of,  and  within  the  guidelines  laid  down  by,  legislative  acts  of  the  Council  such 
as  the  Regional  Fund  Regulation.  The  Commission  have  recently  confirmed  that 
except  in  the  rather  unusual  cases  where  inscription  in  the  Budget  provides  a  sufficient 
legal  basis,  they  will  not  spend  money  provided  for  in  the  Budget  without  such  an  Act 
or  policy  decision  from  the  Council. 

The  scope  for  the  European  Assembly  to  alter  obligatory  expenditure  in  the  Budget  is 
limited,  he  Council  has  the  last  word  on  any  modifications  the  Assembly  may  try  to 
make  to  such  items.  The  Council  could  certainly  not  be  expected  to  accept  any  modi¬ 
fications  through  which  the  Assembly  sought  to  change  the  nature  of  the  Community 
obligations  involved;  this  could  only  be  done  by  amendment  to  the  relevant  Act  which 
is  a  matter  for  Member  States. 

On  non-obligatory  expenditure,  as  you  know,  the  Assembly  can  in  the  last  resort 
maintain  any  amendments  it  wishes  to  make,  although  the  Council  has  a  chance  to 
express  its  own  views  on  these.  But  there  is  a  maximum  rate  limiting  the  total  increase 
in  non-obligatory  expenditure  which  the  Assembly  can  bring  about  by  such  amend¬ 
ments.  This  maximum  rate  is  calculated  by  the  Commission  each  year  using  general 
indicators  of  growth  and  inflation  in  Europe,  so  as  to  maintain  the  real  value  of  the 
Budget  ftom  year  to  year.  If  the  Council  uses  up  less  than  half  that  maximum  rate  in 
the  draft  Budget  which  it  ‘establishes’  in  the  Summer,  the  Assembly  can  freely  use  up 
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the  rest  of  the  rate.  If  the  Council  makes  clear  it  wants  a  larger  Budget  by  using  more 
than  50  per  cent  of  the  rate,  the  Assembly  can  make  further  increases  adding  up  to 
another  50  per  cent  on  top  of  that.  These  options  are  all  within  the  framework  of 
normal  Budget  procedure. 

In  addition,  one  or  more  of  the  Institutions  may  consider  that,  to  allow  for  a  larger 
increase  than  is  needed  simply  to  keep  pace  with  inflation,  the  maximum  rate  itself 
should  be  increased.  The  treaty  allows  this  to  be  done,  but  only  if  both  the  Council  and 
the  Assembly  agree.  The  Assembly  cannot  approve  expenditure  going  above  the  maxi¬ 
mum  rate  on  their  own  authority  alone.  Thus  when  a  new  maximum  rate  is  agreed,  it 
constitutes  an  exercise  of  the  powers  given  to  the  different  Institutions  under  Article 

203  of  the  Treaty;  it  does  not  increase  or  otherwise  alter  the  powers  themselves. 

There  was,  as  you  know,  an  agreement  to  increase  the  maximum  rate  in  the  case  of 

the  Budget  for  1978.  It  is  worth  setting  out  just  how  this  happened.  The  European 
Council  in  early  December  reached  decisions  on  the  future  of  the  Regional  Develop¬ 
ment  Fund  which  implied  an  increase  in  expenditure  both  for  1978  and  subsequent 
years.  These  increases  went  well  above  what  the  maximum  rate  calculated  for  1978 
would  have  allowed,  and  if  they  were  to  be  accommodated  in  the  1978  Budget  a  new 
higher  maximum  rate  had  to  be  agreed  between  the  Council  and  Assembly.  The 
Council  accordingly  asked  the  Assembly  to  consider  a  rate  which  would  cover  the  new 
RDF  and  other  increases  desired  by  Member  States.  The  Assembly  pointed  out — 
quite  correctly — that  the  last  date  on  which  the  Council  could  legally  propose  changes 
in  Budget  items  had  passed  well  before  the  European  Council.  Partly  to  register  a 
protest  about  this,  they  said  they  wanted  to  make  further  increases  in  non-obligatory 
expenditure  themselves  which  would  demand  a  new  maximum  rate  still  higher  than 
the  Council  had  suggested.  (Significantly,  however,  they  asked  for  only  a  symbolic 
increase  of  1  million  EUA  in  the  580  million  EUA  for  RDF  commitments  in  1978 
which  was  the  key  figure  decided  at  the  European  Council.)  But  the  Assembly  could 
not,  at  this  point,  go  ahead  to  adopt  on  their  own  authority  a  Budget  containing  this 
last  round  of  increases.  They  had  to  come  back  to  the  Council  to  seek  Ministers’  agree¬ 
ment  to  the  still  higher  maximum  rate  their  proposals  implied.  If  the  Council  had 
refused,  the  Budget  could  not  have  been  adopted  and  the  system  envisaged  in  Article 

204  of  the  Treaty  would  have  come  into  effect  (i.e.  the  Commission  could  have  spent  in 
each  month  of  1978  only  one-twelfth  of  what  was  provided  in  the  Budget  for  1977,  and 
expenditure  for  the  new  year  could  not  have  been  increased  without  special  Council 
decisions.)  In  the  event,  weighing  up  all  the  considerations  I  have  outlined  above, 
Ministers  decided  to  accept  the  level  proposed  by  the  Assembly  for  the  new  maxi¬ 
mum  rate.  The  Budget  was  duly  declared  adopted  just  before  Christmas. 

I  hope  this  helps  to  clarify  the  importance  of  the  maximum  rate  and  the  way  in  which 
Treaty  provisions  limit  the  Assembly’s  effective  powers.  But  you  were  also  concerned 
about  future  changes  in  the  powers  of  the  Institutions  and  how  the  new  clause  in  the 
European  Assembly  Elections  Bill  would  bite  on  them.  You  mentioned  the  possi¬ 
bility  of  the  Member  States  deciding  on  a  new  way  to  dispose  of  the  percentage  of 
public  expenditure  devoted  to  the  Community  Budget.  The  scale  and  nature  of  the 
revenues  flowing  into  the  Community  Budget  are  determined  at  present  by  the  Own 
Resources  Decision  of  22nd  April  1970.  This  Decision  is  the  legal  equivalent  of  a 
Treaty  and  was  ratified  by  all  Member  States.  Any  amendment  to  it  would  similarly 
require  ratification  and  it  would  be  regarded  as  a  Treaty  for  purposes  of  parliamentary 
handling  in  the  U.K.  Whether  it  fell  under  the  arrangements  indicated  in  the  new 
clause  would  depend  on  whether  it  affected  the  powers  of  the  Assembly  and  this  is 
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something  that  would  depend  on  the  nature  of  the  amendment  itself.  If  it  had  no  effect 
on  the  Assembly  at  all  (e.g.  made  some  change  to  methods  of  calculation  of  revenue) 
the  Government  would  not  be  compelled  to  pass  an  Act  of  Parliament  in  the  U.K.  but 
could  choose  among  the  normal  procedures  for  handling  Treaties  and  equivalent  inter¬ 
national  agreements.  Precisely  how  the  Government  would  decide  is  something  it 
would  be  difficult  to  predict  now  when  we  have  only  hypothetical  cases  in  mind.  (Ibid., 
cols.  118-22 .) 

Part  Three  :  III.  C.  Subjects  of  international  law — the  Holy  See 
(See  part  Five:  IV.,  infra  (Written  Answer  of  22  November  1978).) 

Part  Three  :  III.  E.  Subjects  of  international  law — condominium 
(See  Part  Nine:  X.,  infra  (Exchange  of  Notes  of  8  August  1978).) 

Part  Four:  I.  The  individual — nationality 

In  reply  to  a  question,  the  Parliamentary  Under- Secretary  of  State,  Foreign 
and  Commonwealth  Office,  wrote: 

European  uniform  passports  would  be  issued  only  to  United  Kingdom  nationals 
enjoying  the  right  of  free  movement  within  the  Community  countries,  as  defined  in  the 
declaration  annexed  to  the  Treaty  of  Accession.  Persons  holding  Hong  Kong  British 
passports  would  not  be  eligible  unless  falling  within  that  category.  ( Hansard ,  H.  C. 
Debs.,  vol.  946,  Written  Answers,  col.  536:  21  March  1978.) 

In  reply  to  the  question  whether,  in  view  of  the  independence  of  the  Solomon 
Islands,  it  was  intended  that  there  should  be  a  new  British  Protectorates,  Pro¬ 
tected  States  and  Protected  Persons  Order,  the  Parliamentary  Under- Secretary 
of  State,  Foreign  and  Commonwealth  Office,  wrote: 

The  Solomon  Islands,  the  last  remaining  British  Protectorate,  achieved  independence 
on  7th  July.  It  is  intended  to  lay  a  new  order  before  the  Privy  Council  on  25th  July. 
This  order  will  take  account  of  the  fact  that  there  are  no  remaining  British  Protec¬ 
torates.  A  number  of  British  protected  persons,  however,  remain  who  owe  this  national 
status  to  their  connection  with  a  State  or  territory  formerly  under  Her  Majesty’s  pro¬ 
tection  or  with  Brunei.  Under  the  new  order  such  persons  will  continue  to  have  that 
status  until  they  acquire  some  other  nationality  but  no  further  persons  will  be  added 
to  their  number  except  to  the  extent  necessary  to  honour  our  international  obligations 
for  the  avoidance  of  statelessness.  The  new  order  omits  reference  to  the  New  Hebrides 
which  will  thus  lose  its  status  as  a  British  protected  state  for  nationality  purposes  and 
will  become  a  foreign  country.  This  has  little  practical  effect  and  will  remove  an  ano¬ 
maly.  Nationals  of  the  State  of  Brunei  who  are  British  protected  persons  will  lose  that 
status  as  from  the  coming  into  effect  of  the  new  treaty  of  friendship  and  co-operation 
between  the  United  Kingdom  and  Brunei  negotiated  in  London  earlier  this  month. 
This  is  expected  to  take  effect  from  a  date  in  December  1983.  (Hansard,  H.  C.  Debs., 
vol.  954,  Written  Answers,  cols.  651-2:  25  July  1978.) 
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Part  Four  :  IV.  The  individual — minorities 

In  reply  to  a  question,  the  Minister  of  State,  Foreign  and  Commonwealth 
Office,  wrote: 

The  Treaty  of  Sevres  was  not  ratified  and  did  not  enter  into  force.  As  for  the  Treaty  of 
Lausanne,  its  provisions  have  been  overtaken  by  the  establishment  of  the  Turkish 
Constitution  in  1923.  (Ibid.,  cols.  240-1 :  19  July  1978.) 

In  reply  to  the  question  whether  Her  Majesty’s  Government  had  fulfilled 
their  obligations  to  the  non-Turkish  minorities  living  in  Turkey,  under  the 
terms  of  the  Treaty  of  Lausanne,  the  Minister  of  State,  Foreign  and  Common¬ 
wealth  Office,  wrote: 

The  constitution  and  laws  of  Turkey  establish  civil  and  political  rights  which  are  in 
line  with  the  obligations  which  Turkey  assumed  in  the  Treaty  of  Lausanne.  ( Hansard , 
H.C.  Debs.,  vol.  955,  Written  Answers,  cols.  342-3:  2  August  1978.) 

In  reply  to  the  further  question  how  many  times  Her  Majesty’s  Government 
had  made  representations  about  the  position  of  British  subjects  in  Turkey,  the 
Minister  of  State  wrote : 

In  1926  the  British  ambassador  made  representations  about  the  position  of  British 
subjects  in  Turkey,  in  which  reference  was  made  to  the  Treaty  of  Lausanne.  I  am  not 
aware  that  representations  have  been  made  since  then.  (Ibid.,  col.  343.) 

Part  Four  :  V.  The  individual — statelessness,  refugees 

In  the  course  of  a  debate  in  the  House  of  Lords  on  a  Memorandum  on  the 
application  in  the  United  Kingdom  of  the  1951  Convention  and  the  1967 
Protocol  relating  to  the  Status  of  Refugees,  submitted  by  the  representative  in  the 
United  Kingdom  of  the  United  Nations  High  Commission  Representation,  the 
Government  spokesman,  Lord  Wells-Pestell,  stated: 

It  is  worth  bearing  in  mind  that  we  do  accept  as  de  facto  refugees  people  who  would 
not  normally  qualify  as  Convention  refugees.  Perhaps  it  is  an  impertinence  on  my  part 
to  interpret  what  I  mean  by  ‘Convention  refugees’.  They  are  people  who  have  a  well- 
founded  fear  of  being  persecuted  for  reasons  of  race,  religion,  nationality,  membership 
of  a  particular  social  group,  or  political  opinion.  We  accept  de  facto  refugees — that  is, 
people  from  some  of  the  Eastern  European  countries  and  others,  for  example — who 
have  overstayed  their  period  in  this  country  and  who  have  satisfied  us  that  they  would 
suffer  very  severe  penalties  if  they  were  sent  back.  So,  we  meet  the  Convention  refugee 
and  we  acknowledge  a  large  number  of  others  as  de  facto  refugees. . . .  We  are  now  con¬ 
sidering  whether  to  make  it  a  general  rule  to  regard  Commonwealth  citizens  as  not  own 
nationals  so  as  to  bring  them  within  the  Convention.  However,  as  they  are  British 
subjects  we  shall  clearly  have  to  have  regard  to  international  as  well  as  domestic  impli¬ 
cations.  We  have  granted  a  number  of  .  .  .  Convention  travel  documents  to  Common¬ 
wealth  citizens.  With  regard  to  change  of  status,  I  understand  that  there  is  no  difficulty 
about  a  person  who  has  come  to  this  country  changing  his  status  to  that  of  a  refugee. 
He  merely  has  to  state  his  case  and  this  will  not  in  any  way  be  prejudiced  by  his  existing 
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status.  He  can  then  apply  for  a  Convention  travel  document  and  get  it.  ( Hansard ,  H.L. 
Debs.,  vol.  392,  cols.  814-18:  22  May  1978.) 

In  reply  to  the  question  whether  it  was  proposed  to  give  legislative  authority 
for  the  enforcement  in  the  United  Kingdom  of  the  provisions  of  the  Convention 
relating  to  the  Status  of  Refugees  1951  and  the  Protocol  to  the  Convention  1967, 
the  Secretary  of  State,  Home  Office,  wrote: 

I  have  no  proposal  for  legislation  in  this  field  at  present :  but  I  am  considering  sugges¬ 
tions  put  to  me  on  the  matter  by  the  representative  in  the  United  Kingdom  of  the 
United  Nations  High  Commissioner  for  Refugees.  ( Hansard ,  H.C.  Debs.,  vol.  957, 
Written  Answers,  col.  120:  7  November  1978.) 

(See  also  Part  One:  II.  C.,  supra.) 

Part  Four:  VI.  The  individual — immigration  and  emigration — extradition — 
expulsion  and  asylum 

(See  also  Part  Eight:  II.  D.,  infra.) 

In  reply  to  a  question,  the  Secretary  of  State,  Home  Office,  wrote: 

The  Immigration  Rules  provide  that  a  passenger  who  does  not  otherwise  qualify  for 
admission  should  not  be  refused  leave  to  enter  if  the  only  country  to  which  he  can  be 
moved  is  one  to  which  he  is  unwilling  to  go  owing  to  well-founded  fear  of  being  per¬ 
secuted  for  reasons  of  race,  religion,  nationality,  membership  of  a  particular  social  group 
or  political  opinion.  I  am  prepared  to  consider  also  other  grounds  which  may  be  advanced 
for  permitting  people  to  remain  here  exceptionally.  {Hansard,  H.C.  Debs.,  vol.  941, 
Written  Answers,  col.  861:  13  January  1978.) 

In  the  course  of  a  debate  in  the  House  of  Commons  on  the  Suppression  of 
Terrorism  Bill,  the  Parliamentary  Under-Secretary  of  State,  Home  Office, 
Dr.  Summerskill,  stated: 

We  have  made  it  clear  [to  the  present  Government  of  the  Republic  of  Ireland]  that  we 
disagree  with  the  view  that  customary  international  law  does  not  allow  the  extradition 
of  political  offenders.  {Hansard,  H.C.  Debs.,  vol.  948,  col.  1610:  26  April  1978.) 

In  reply  to  a  question,  the  Minister  of  State,  Foreign  and  Commonwealth 
Office,  Lord  Goronwy- Roberts,  stated: 

...  the  United  Kingdom  is  co-operating  in  a  number  of  ways  with  other  countries  in 
the  fight  against  terrorism.  Discussions  regularly  take  place  with  our  EEC  partners  in  an 
effort  to  improve  practical  and  juridical  co-operation.  In  the  Council  of  Europe  we  are 
one  of  the  five  member  States  to  have  signed  and  ratified  the  European  Convention  on 
the  Suppression  of  Terrorism  which  provides  that  certain  offences  of  the  kind  most 
likely  to  be  committed  by  terrorists  are  not  to  be  regarded  as  offences  of  a  political 
character  for  the  purposes  of  extradition  between  contracting  States.  In  the  United 
Nations  we  have  given  our  strong  support  to  a  draft  convention  which  it  is  hoped  will 
oblige  contracting  States  to  extradite  or  prosecute  those  who  engage  in  the  taking  of 
hostages.  {Hansard,  H.L.  Debs.,  vol.  397,  col.  11:5  December  1978.) 
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Part  Four:  VII.  The  individual — protection  of  human  rights  and  fundamental 
freedoms 

In  reply  to  the  question  to  what  extent  the  Joint  Declaration  on  Human  Rights 
by  the  European  Parliament,  the  Council  and  the  Commission  (1977)  created 
access  to  judicial  proceedings  enforceable  against  Her  Majesty’s  Government, 
the  Minister  of  State,  Foreign  and  Commonwealth  Office,  wrote: 

The  Joint  Declaration  on  Fundamental  Rights  is  a  statement  of  policy  which  has  no 
legal  force.  It  concerns  the  activities  of  the  three  Community  institutions  rather  than 
those  of  the  member  States.  ( Hansard ,  H.C.  Debs.,  vol.  942,  Written  Answers,  col.  447: 
23  January  1978.) 

In  reply  to  the  question  how  many  individual  applications  against  the  United 
Kingdom  were  currently  lodged  with  the  European  Commission  on  Human 
Rights,  the  same  Minister  of  State  wrote: 

The  exact  number  of  cases  lodged  is  known  only  to  the  Commission,  where  delibera¬ 
tions  are  confidential.  38  cases  have  been  referred  to  Her  Majesty’s  Government  for 
observations  and  are  thus  known  to  be  under  active  consideration  by  the  Commission. 
The  Commission  is  known  to  have  adjourned  consideration  of  a  number  of  other  cases, 
including  some  300  complaints  from  Northern  Ireland  pending  the  judgment  of  the 
European  Court  of  Human  Rights  in  the  case  brought  by  the  Government  of  the 
Republic  of  Ireland.  (Ibid.,  col.  447.) 

In  reply  to  a  request  for  the  subject  matter  of  such  individual  applications,  the 
same  Minister  of  State  wrote: 

(a)  aspects  of  prison  treatment  and  prison  conditions ; 

( b )  deportation; 

(c)  corporal  punishment  in  schools; 

( d )  the  law  relating  to  homosexuality; 

(e)  trial  procedures; 

(/)  the  closed  shop ; 

( g )  alleged  discrimination  in  the  provision  of  schools; 

(h)  Mental  Health  Review  Tribunals  and  conditions  in  Broadmoor  Hospital; 

(i)  housing  in  Guernsey; 

(j)  the  postal  service; 

( k )  insurance  companies  legislation; 

(/)  the  Incitement  to  Disaffection  Act  1934; 

(m)  the  Prevention  of  Terrorism  (Temporary  Provision)  Act  1975; 

( n )  vaccination  of  children. 

A  number  of  adjourned  cases  concern  detention  and  internment  in  Northern 
Ireland  and  also  immigration.  (Ibid.,  cols.  448-g.) 

In  August  1977,  the  United  Kingdom  prepared  a  Report  (CCPR/C/i /Add.  17) 
pursuant  to  Article  40  of  the  International  Covenant  on  Civil  and  Political 
Rights. 

The  United  Kingdom  Report  was  discussed  by  the  Human  Rights  Committee 
of  the  Covenant  during  its  third  session  held  in  January  and  February  1978.  It 
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was  introduced  by  the  United  Kingdom  representative,  Sir  James  Bottomley, 
at  the  session’s  67th  meeting,  held  on  30  January  1978,  in  the  following  terms: 

Since  his  country’s  law  had  developed  so  long  ago,  the  means  by  which  it  ensured  the 
protection  of  fundamental  rights  differed  from  those  adopted  in  many  other  States 
parties  to  the  Covenant.  The  United  Kingdom  had  no  written  constitution.  It  had  an 
omnicompetent  Parliament  with  absolute  power  to  enact  any  law  and  to  change  any 
previous  law.  The  courts  had  not,  at  least  in  recent  times,  recognized  any  higher  legal 
order  by  reference  to  which  acts  of  Parliament  could  be  held  to  be  void. 

2.  The  constitutions  of  many  other  countries  contained  a  bill  of  rights,  which  could 
be  altered  only  by  some  special  constitutional  procedure.  In  his  country’s  law,  how¬ 
ever,  there  was  no  similar  code  of  rights,  but  there  were  specific  sets  of  reciprocal  rights 
and  duties  and  civil  remedies  or  criminal  prohibitions.  Some  of  the  rights  guaranteed  by 
the  Covenant,  such  as  the  right  to  life  recognized  in  article  6  of  the  Covenant,  were 
implied  in  United  Kingdom  law,  which  made  any  act  that  would  interfere  with  those 
rights  unlawful.  Other  rights,  such  as  the  right  to  freedom  of  expression  recognized 
in  article  19  of  the  Covenant,  were  secured  by  the  absence  of  any  legal  inhibition  on 
freedom  of  action  or  by  the  limitation  of  such  action  to  specific  and  defined  situations. 

3.  Another  difference  between  his  country  and  many  other  countries  was  that  it 
recognized  no  distinction  between  public  law  governing  the  actions  of  the  State  and 
private  law  governing  relations  between  citizens.  In  addition,  the  United  Kingdom  had 
no  separate  and  systematized  code  of  administrative  law,  although  there  were  arrange¬ 
ments  for  dealing  with  individual  grievances  against  the  administration  through  the 
office  of  the  Parliamentary  Commissioner  for  Administration  and  through  commissioners 
who  exercised  similar  functions  in  relation  to  the  acts  of  local  authorities  and  the 
National  Health  Service. 

4.  In  the  United  Kingdom,  there  was  no  principle  by  which  international  treaties 
and  conventions  automatically  became  part  of  domestic  law.  His  country’s  practice  was 
to  consider,  before  ratification  of  an  instrument,  whether  its  domestic  law  adequately 
fulfilled  the  obligations  it  was  about  to  assume  and,  if  it  did  not,  to  alter  the  law  so 
that  it  conformed  to  those  obligations.  Consequently,  as  stated  in  paragraph  1  of  the 
report  (CCPR/C/i/Add.17),  the  Covenant  did  not  of  itself  have  the  force  of  law  in  the 
United  Kingdom,  whose  ability  to  ratify  the  Covenant  had  rested  upon  the  fact  that 
the  rights  recognized  in  the  Covenant  were  already  guaranteed  by  law,  subject  to  the 
reservations  which  had  been  made  upon  signature  or  ratification. 

5.  The  question  whether  his  country  should  preserve  the  distinctive  features  of  its 
constitutional  law  had  been  discussed  at  length  in  recent  years.  Some  held  the  view 
that  a  permanent  bill  of  rights  should  be  incorporated  into  United  Kingdom  law,  but 
the  Government’s  position  on  that  question  had  not  yet  been  established,  and  it  was 
now  being  examined  by  a  Select  Committee  of  the  Upper  House  of  Parliament. 

6.  Although  his  country  did  not  have  a  general  code  of  fundamental  rights  and  it  did 
not  automatically  incorporate  treaties  and  conventions  into  its  domestic  law,  it  had 
been  able  to  accept  international  obligations  in  the  field  of  human  rights  which  had 
been  framed  in  broad  and  general  terms.  It  had  also  allowed  the  way  in  which  it  dis¬ 
charged  those  obligations  to  be  subject  to  impartial  scrutiny  at  the  international  level. 
Within  the  Council  of  Europe,  the  United  Kingdom  had  been  a  party  to  the  European 
Convention  for  the  Protection  of  Human  Rights  and  Fundamental  Freedoms  since 
its  entry  into  force  in  1953.  Since  1966,  the  United  Kingdom  had  recognized  the 
compulsory  jurisdiction  of  the  European  Court  of  Human  Rights  and  had  accepted 
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the  right  of  individual  petition  provided  for  in  the  European  Convention.  When  it  had 
ratified  the  Covenant,  it  had  recognized  the  Committee’s  competence  to  receive  com¬ 
plaints  against  it  and  to  deal  with  them  in  accordance  with  the  procedure  laid  down  in 
article  41  of  the  Covenant. 

7.  Thus,  his  country’s  conduct  in  matters  affecting  the  fundamental  human  rights 
guaranteed  by  the  European  Convention  was  subject  to  the  scrutiny  of  the  organs 
established  by  that  Convention.  An  example  of  such  scrutiny  was  to  be  found  in  the 
judgment  recently  given  by  the  European  Court  of  Human  Rights  in  the  Irish  State 
Case.  The  complaints  made  against  the  United  Kingdom  in  that  case  had  related 
primarily  to  events  involving  the  use  of  detention  and  internment  without  trial.  Those 
measures  had  been  introduced  in  Northern  Ireland  in  1971  and  had  remained  in  force 
there  until  1975.  The  main  complaints  had  been  that  detention  and  internment  were 
contrary  to  the  European  Convention  for  the  Protection  of  Human  Rights  and  Fun¬ 
damental  Freedoms,  even  though  the  United  Kingdom  had  exercised  its  right  to 
derogate  from  the  Convention  in  respect  of  them ;  that  those  powers  had  been  used  in  a 
manner  which  was  discriminatory  against  the  minority  section  of  the  community;  and 
that  breaches  of  article  3  of  the  European  Convention,  which  prohibited  torture  and 
inhuman  and  degrading  treatment,  had  occurred. 

8.  The  European  Court  of  Human  Rights  had  dismissed  a  majority  of  those  com¬ 
plaints,  and  had  decided,  for  example,  that  detention  and  internment  had  been 
justified  by  the  circumstances  prevailing  in  Northern  Ireland  and  that  there  had  been 
no  discrimination.  It  had,  however,  found  two  breaches  of  article  3  of  the  European 
Convention.  That  finding  had  related  to  events  which  had  taken  place  in  1971  and, 
since  then,  the  European  Court  had  noted  the  steps  which  had  been  taken  to  prevent 
any  recurrence  of  wrongdoing  and  to  afford  reparation. 

9.  Referring  to  the  form  of  his  country’s  report,  he  said  that  it  sought  to  describe 
how  effect  was  given  to  each  provision  of  the  Covenant  in  the  law  of  the  United 
Kingdom.  The  report  was  consequently  rather  long  but,  even  so,  it  provided  only  a 
summary  of  the  relevant  parts  of  his  country’s  law  and  administrative  practice.  It 
inevitably  contained  a  number  of  generalizations,  which  he  would  be  glad  to  elucidate 
if  the  Committee  so  required.  Although  the  Committee  had  received  copies  of  the 
legislation  referred  to  in  his  country’s  report,  he  regretted  the  fact  that  the  supple¬ 
mentary  reports  on  his  country’s  dependent  territories  and  on  the  Isle  of  Man,  Jersey 
and  Guernsey  had  not  yet  been  submitted ;  he  hoped  that  they  would  be  completed  by 
April  1978.  (CCPR/C/SR.  67,  pp.  2-3.) 

Following  discussion  of  the  United  Kingdom  Report  by  members  of  the 
Committee,  the  United  Kingdom  representative,  Mr.  Cairncross,  stated  during 
the  70th  Meeting,  held  on  1  February  1978,  that  it  would  be  worth  explaining 
why  the  United  Kingdom  had  entered  reservations  with  regard  to  Article  2  of 
the  Covenant.  He  continued: 

Those  reservations,  which  concerned  the  armed  forces  and  persons  in  custody,  had 
been  made  because  of  differences  between  the  ordinary  civilian  law  of  the  United 
Kingdom,  on  the  one  hand,  and  the  code  of  military  discipline  and  prison  discipline, 
on  the  other,  the  application  of  which  was  essential  to  allow  the  armed  forces  to 
function  effectively  in  the  interests  of  national  security  and  to  maintain  order  in 
prisons.  The  existing  system  of  military  justice  contained  considerable  safeguards  to 
protect  the  rights  of  individual  servicemen  and  there  should  be  no  conflict,  other  than 
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on  points  of  detail,  between  the  relevant  provisions  of  the  Covenant  and  the  code  of 
discipline.  The  armed  forces  of  the  United  Kingdom  consisted  of  volunteers,  and  the 
fact  that  their  members  continued  to  serve  was  evidence  of  acceptance  of  the  code. 
The  same  remarks  applied,  other  things  being  equal,  to  the  code  of  prison  discipline, 
and  it  had  to  be  added  that  both  codes  were  subject  to  periodic  review  by  Parliament. 
(CCPR/C/SR.70,  p.  6.) 

In  reply  to  a  request  for  listing  in  the  Official  Report  those  treaties,  conventions 
and  protocols  relating  to  human  rights  (a)  to  which  the  United  Kingdom  was  a 
full  party,  (b)  to  which  the  United  Kingdom  was  a  signatory  but  which  had  not 
been  ratified  by  the  United  Kingdom,  and  (c)  to  which  the  United  Kingdom  was 
not  a  party  in  any  way,  the  Parliamentary  Under-Secretary  of  State,  Foreign  and 
Commonwealth  Office,  wrote: 

The  list  is  as  follows.  The  Final  Act  of  the  Helsinki  Conference  on  Security  and 
Co-operation  in  Europe,  although  not  strictly  a  treaty,  and  having  no  legal  status,  has 
been  added. 


Title 

Place  and  Date 

UK  Position 

Publication 

Reference 

Council  of  Europe 

Convention  for  the  Protection 
of  Human  Rights  and  Fun¬ 
damental  Freedoms 

(Council  of  Europe  No.  5) 

Rome 

Ratified 

4. 11. 1950 

8.3.1951 

Cmd.  8969 

Protocol  to  the  above 

Paris 

Ratified 

20.3.1952 

3.11.1952 

Cmd.  9221 

Protocol  No.  2 

Strasbourg 

6-5-i963 

Party  by  signature 
Ratification  not 
required. 

Cmnd.  4551 

Protocol  No.  3 

Strasbourg 

6.5. ^63 

Party  by  signature 
Ratification  not 
required. 

Cmnd.  4552 

Protocol  No.  4 

Strasbourg 

Signed  but  not 

16.9.1963 

ratified. 

Cmnd.  2309 

Protocol  No.  5 

Strasbourg 

Ratified 

20.1.1966 

24.10.1967 

Cmnd.  4963 

European  Agreement  relating 
to  Persons  participating  in 
the  Proceedings  of  the  Euro- 

pean  Commission  and  Court 

London 

Ratified 

of  Human  Rights 

6.5.1969 

24.2. 1971 

Cmnd.  4699 

United  Nations 

International  Convention  on 

Economic,  Social  and  Cul¬ 

New  York 

Ratified 

tural  Rights 

19. 12. 1966 

20.5.1976 

Cmnd.  6702 
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Title 

Place  and  Date 

UK  Position 

Publication 

Reference 

International  Covenant  on  Civil 

New  York 

Ratified 

and  Political  Rights 

Optional  Protocol  to  the  In¬ 

19. 12. 1966 

20.5.1976 

Cmnd.  6702 

ternational  Covenant  on 

New  York 

Civil  and  Political  Rights 
Convention  on  the  Prevention 

19. 12. 1966 

Not  signed 

Cmnd.  3220 

and  Punishment  of  the  Crime  New  York 

Acceded 

of  Genocide 

Convention  on  the  Non- 

9.12.1948 

30.1. 1970 

Cmnd.  4221 

Applicability  of  Statutory 
Limitations  to  War  Crimes 

New  York 

and  Crimes  against  Humanity  26. 1 1 .1968 

Not  signed 

Not  published 

International  Convention  on 

the  Elimination  of  all  Forms 

New  York 

Ratified 

of  Racial  Discrimination 

7.3.1966 

7.3.1969 

Cmnd.  4108 

Convention  Relating  to  the 

New  York 

Ratified 

Status  of  Refugees 

28.7.1951 

II-3-1954 

Cmd.  9171 

Protocol  relating  to  the  Status 

New  York 

Ratified 

of  Refugees 

3i-i-i967 

4.9.1968 

Cmnd.  3906 

Convention  relating  to  the 

New  York 

Ratified 

Status  of  Stateless  Persons 

28.9.1954 

16.4.1959 

Cmnd.  1098 

Convention  on  the  Reduction 

New  York 

Ratified 

of  Statelessness 

30.8.1961 

29.3.1966 

Cmnd.  6364 

Convention  on  the  Political 

New  York 

Acceded 

Rights  of  Women 

3I-3-I9S3 

24.2.1967 

Cmnd.  3449 

Convention  on  the  Nationality 

New  York 

Ratified 

of  Married  Women 
Convention  on  Consent  to 

20.2.1957 

28.8.1957 

Cmnd.  601 

Marriage,  Minimum  age  for 
Marriage  and  Registration  of 

New  York 

Acceded 

Marriages 

10. 12. 1962 

9-7-I97° 

Cmnd.  4538 

Convention  on  the  International 

New  York 

Right  of  Correction 

3I-3-I953 

Not  signed 

Not  published 

Protocol  amending  the  Slavery 

New  York 

Party  by 

Convention  of  25.9.1926 
Supplementary  Convention  on 

7-I2-I953 

Signature 

Cmd.  9797 

the  Abolition  of  Slavery,  the 
Slave  Trade,  and  Institutions 
and  Practices  Similar  to  Sla¬ 

Geneva 

Ratified 

very 

7-9-I956 

3°-TI957 

Cmnd.  257 

Convention  for  the  Suppression 

of  the  Traffic  in  Persons  and 
of  the  Exploitation  of  the 

New  York 

Not  published 

Prostitution  of  Others 
International  Convention  on 

2i-3- J95° 

Not  signed 

the  Suppression  and  Pun¬ 
ishment  of  the  Crime  of 

New  York 

Apartheid 

30.11. 1953 

Not  signed 

Not  published 
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Title  Place  and  Date  UK  Position  Publication 

Reference 

International  Labour  Organisation 
No.  87.  Freedom  of  Association 


and  Protection  of  the  Right 

San  Francisco 

Ratified 

to  Organise 

9.7.1948 

27.6.1949 

Cmd.  7638 

No.  98.  Application  of  the 
Principles  of  the  Right  to 
Organise  and  Bargain  col¬ 

Geneva 

Ratified 

lectively 

1.7.1949 

30.6.1950 

Cmd.  7852 

No.  105.  Abolition  of  Forced 

Geneva 

Ratified 

Labour 

25-6.I957 

30.12.1957 

Cmnd.  313 

United  Nations  Educational, 

Scientific  and  Cultural  Organisation 

Convention  against  Discrimi-  Paris 

Ratified 

nation  in  Education 

15. 12. i960 

14.3. ^62 

Cmnd.  1760 

Conference  on  Security  and 
Co-operation  in  Europe 

Final  Act  of  the  Conference  at 

Helsinki 

Signed 

Helsinki 

1.8.1975 

1.8.1975 

Cmnd.  6932 

( Hansard ,  H.C.  Debs.,  vol.  944,  Written  Answers,  cols.  369-72:  16  February  1978.) 

In  reply  to  a  question,  the  Minister  of  State,  Foreign  and  Commonwealth 
Office,  wrote: 

The  number  of  individual  applications  lodged  with  the  European  Commission  of 
Human  Rights  against  each  of  the  States  which  accepts  compulsory  jurisdiction  in 
respect  of  individual  applications  is  as  follows: 


1975 

1976 

1977 

Austria 

34 

24 

20 

Belgium 

41 

28 

27 

Denmark 

7 

11 

"2 

Federal  Republic  of  Germany 

JI3 

142 

J 

95 

Iceland 

1 

1 

2 

Ireland 

6 

5 

-j 

Italy 

15 

J 

18 

3 

12 

Luxembourg 

1 

3 

3 

Netherlands 

7 

Q 

J 

I  r 

Norway 

5 

7 

I 

2 

Sweden 

9 

2 

Q 

Switzerland 

7 

3° 

3° 

y 

4° 

United  Kingdom 

*97 

*53 

148 

(Ibid.,  Written  Answers,  col.  1432 :  22  February  1978.) 

In  reply  to  a  question,  the  Minister  of  State,  Foreign  and  Commonwealth 
Office,  wrote: 

Her  Majesty’s  Government  are  currently  reviewing  the  question  of  ratification  of  the 
Fourth  Protocol  to  the  European  Convention  on  Human  Rights,  but  no  decision  has 
yet  been  taken.  {Hansard,  H.  L.  Debs.,  vol.  389,  cols.  468-9:  28  February  1978  ) 
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In  reply  to  the  question : 

Whether  they  will  summarise  the  respects,  if  any,  in  which  United  Kingdom  law 
and  practices  conflict  with  the  provisions  of  the  European  Convention  on  Human 
Rights,  and  whether  it  is  intended  to  introduce  any  necessary  amendments  to  legis¬ 
lation  in  advance  of  the  report  of  the  Select  Committee  on  the  far  larger  constitutional 
question  of  a  Bill  of  Rights. 

the  Minister  of  State,  Home  Office,  wrote : 

The  Government  have  at  present  no  reason  to  suppose  that  there  is  a  conflict  between 
any  of  the  provisions  of  the  Convention  and  the  law  of  the  United  Kingdom  or  the 
general  rules  governing  administrative  practice  in  this  country.  We  shall  continue, 
however,  to  keep  the  position  under  review  in  the  light  of  the  interpretation  given  to 
the  Convention  by  the  international  organs  charged  with  supervising  its  application. 
(Ibid.,  cols.  1965-6:  23  March  1978.) 

In  reply  to  the  question: 

What  degree  of  importance  they  attach  to  the  signature  and  ratification  by  States 
applying  to  join  the  EEC  of  the  European  Convention  on  Human  Rights;  and  whether 
they  consider  it  desirable  that  applicant  countries  should  be  encouraged  to  make  a 
declaration  under  Article  25  of  the  Convention. 

the  Government  spokesman  in  the  House  of  Lords  wrote: 

All  Members  of  the  Council  of  Europe,  and  hence  all  likely  candidates  for  membership 
of  the  Community,  adhere  to  the  European  Convention  on  Human  Rights.  Her 
Majesty’s  Government  would  like  all  Council  members  to  accept  Article  25;  but  the 
Convention  itself  makes  this  optional.  ( Hansard ,  H.L.  Debs.,  vol.  392,  col.  1214: 
6  June  1978.) 

In  reply  to  a  question,  the  Minister  of  State,  Foreign  and  Commonwealth 
Office,  wrote: 

Acceptance  by  the  United  Kingdom  of  the  compulsory  jurisdiction  of  the  European 
Court  of  Human  Rights  is  not  indefinite.  Her  Majesty’s  Government  renewed  the 
United  Kingdom’s  acceptance  on  14th  February  1976  for  five  years,  which  thus  runs 
until  13th  January  1981.  (Hansard,  H.C.  Debs.,  vol.  952,  Written  Answers,  col.  557: 
28  June  1978.) 

In  reply  to  the  question  whether  Her  Majesty’s  Government  had  any  in¬ 
formation  about  the  alleged  use  of  psychiatry  in  Vietnam  for  purposes  of  political 
repression,  the  Minister  of  State,  Foreign  and  Commonwealth  Office,  wrote: 

We  have  not  previously  heard  of  these  allegations  and  have  no  information  in  corrobora¬ 
tion.  Such  practices  would  be  in  violation  of  the  International  Covenant  on  Civil  and 
Political  Rights,  but  so  far  Vietnam  has  not  yet  ratified  this  Covenant.  (Hansard,  H.L. 
Debs.,  vol.  394,  col.  1426:  10  July  1978.) 

In  September  1978,  the  Home  Office  presented  a  memorandum  intituled 
The  European  Convention  on  Human  Rights  and  its  relationship  with  the  Law 
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derived  from  the  Treaty  of  Rome  to  the  Select  Committee  on  Race  Relations  and 
Immigration.  The  following  is  an  extract  from  paragraph  7  of  this  Memorandum. 

The  United  Kingdom  has  opposed  the  view  that  the  Convention  has  become  part  of 
the  general  law  of  the  Community  and  that  it  is  directly  applicable  in  Member  States. 
The  United  Kingdom’s  view,  in  general,  is  that  while  the  validity  of  a  Community  act 
may  be  assessed  against  the  background  of  the  Convention  as  an  agreement  to  which 
all  Member  States  subscribe,  and  while  such  an  act  may  be  qualified  or  even  overriden  by 
fundamental  principles,  (of  the  kind  that  may  be  found  in  Section  I  of  the  Convention), 
which  are  clearly  inconsistent  with  it,  this  is  not  to  suggest  that  every  principle  es¬ 
tablished  by  the  Convention  constitutes  a  fundamental  principle  to  which  a  Commun¬ 
ity  act  must  necessarily  be  subject.  But  as  the  Court  of  Justice  can  properly  have 
regard  to  general  principles  of  international  law  on  questions  of  interpretation — since 
the  EEC  Treaties  like  any  other  are  subject  to  the  international  rules  of  treaty  inter¬ 
pretation  the  principles  established  by  the  Convention  may  be  taken  into  account, 
so  far  as  they  are  relevant,  on  questions  of  interpretation  of  the  treaties  or  other 
Community  legal  instruments.  (Text  provided  by  the  Foreign  and  Commonwealth 
Office.) 

In  reply  to  the  question  what  action  had  been  taken  following  the  judgment 
of  the  European  Court  of  Human  Rights  in  the  birching  case  ( Tyrer  v.  United 
Kingdom,  25  April  1978),  the  Secretary  of  State,  Home  Office,  wrote: 

As  soon  as  the  decision  of  the  court  was  known,  I  communicated  it  to  the  Government 
of  the  Isle  of  Man,  and  thereafter  informed  the  lieutenant  governor  of  the  island  that, 
having  studied  the  judgment,  the  United  Kingdom  Government  took  the  view  that 
judicial  corporal  punishment  in  the  Isle  of  Man  must  now  be  held  to  be  in  breach  of  the 
European  Convention  on  Human  Rights.  The  Chief  Justice  of  the  Isle  of  Man— the 
First  Deemster — subsequently  took  action  to  bring  the  judgment  to  the  attention  of  all 
persons  who,  under  the  existing  legislation,  could  pass  a  sentence  of  birching.  He  has 
informed  them  that  the  effect  of  the  judgment  is  that  judicial  corporal  punishment  must 
now  be  held  to  be  in  breach  of  the  convention. 

Article  54  of  the  convention  provides  that  judgments  of  the  court  shall  be  transmitted 
to  the  Committee  of  Ministers  of  the  Council  of  Europe,  which  shall  supervise  their 
execution.  The  committee  was  informed  of  the  action  taken  in  consequence  of  the 
judgment,  and  completed  its  consideration  of  the  case  at  its  meeting  on  13th  October 
with  the  adoption  of  a  resolution  declaring  that,  having  taken  note  of  the  information 
supplied  by  the  United  Kingdom  Government,  it  had  exercised  its  functions  under  the 
convention.  ( Hansard ,  H.C.  Debs.,  vol.  958,  Written  Answers,  cols.  §18-10  ■  21  Novem¬ 
ber  1978.) 

In  the  course  of  the  debate  in  the  House  of  Lords  on  the  Select  Committee 
Report  on  a  Bill  of  Rights,  the  Lord  Chancellor,  Lord  Elwyn-Jones,  stated: 

Conflicts  between  domestic  law  and  the  convention  arise,  and  were  expected  to 
arise  when  the  machinery  of  the  convention  was  set  up ;  and  I  do  not  think  it  is  any 
moie  shaming  to  this  country  than  it  is  to  any  other  signatory  of  the  convention  that 
from  time  to  time  these  disputes  should  go  to  Strasbourg  for  decision  instead  of  being 
finally  settled  in  our  own  courts.  ...  & 
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The  proposition  that  the  failure  of  the  United  Kingdom  to  embody  the  convention 
in  our  domestic  law  is  inconsistent  with  our  obligations  under  the  convention  was 
rejected  by  the  Committee — and,  I  believe,  rejected  rightly. 

Reference  was  made  by  the  noble  Lord,  Lord  Allen,  and  by  the  noble  and  learned 
Lord,  Lord  Scarman,  to  the  case  of  Klass,  which  has  been  decided  since  the  Com¬ 
mittee  reported.  That  decision  is  of  course  being  studied  by  the  Government’s  ad¬ 
visers,  but  I  doubt  that  a  firm  conclusion  on  the  effect  of  Article  13  of  the  convention 
can  be  reached  without  further  clarification  by  the  court  itself.  The  court’s  judgment 
in  that  case  is  clearly  an  important  one,  but  its  full  implications,  as  the  noble  Lord 
himself  said,  are  not  yet  entirely  clear,  and  as  at  present  advised  it  seems  to  the  Govern¬ 
ment  to  fall  far  short  of  requiring  all  States  who  are  parties  to  the  Convention  to 
embody  the  Convention  in  their  law.  .  .  . 

My  Lords,  in  regard  to  where  we  stand  internationally  now  by  reason  of  the  posture 
we  have  taken  so  far.  I  confess  that  I  was  disturbed,  as  was  the  noble  Lord,  Lord 
Allen  of  Abbeydale,  when  he  first  approached  this  matter,  at  the  view  that  we  were 
the  ‘bad  boys’  in  this  field,  that  we  were  more  brought  to  book  before  the  relevant 
tribunals — the  Commission  and  the  European  Court — than  any  other  country, 
and  that  the  attendant  adverse  publicity  to  our  country  in  particular  was  therefore 
very  damaging.  If  that  was  right  it  would  indeed  be  a  cause  for  concern,  but  it  is 
not.  It  is  not  true  to  say  that  our  record  in  this  respect  is  worse  than  those  of  other 
countries,  even  those  which  have  incorporated  the  convention  as  part  of  their  domes¬ 
tic  law. 

It  may  be  worth  looking  at  the  figures  for  a  moment.  In  1975  and  1976,  about  750 
individual  applications  were  registered  out  of  around  4>°°°  communications  to  the 
Commission.  Out  of  the  13  convention  countries  which  have  recognised  the  right 
of  individual  petition,  we  lie  second  in  the  league  table  to  the  Federal  Republic  of 
Germany,  from  which  there  were  231  applications,  while  there  were  205  from  our¬ 
selves.  France,  by  the  way,  has  not  accepted  the  right  of  individual  petition  at  all.  If 
one  looks  at  the  ratio  of  the  number  of  applications  made  per  million  of  population  of 
each  country,  the  picture  that  emerges  is  as  follows.  I  do  not  know  how  valuable  these 
statistics  are,  but  they  are  interesting  en  passant.  The  league  table  is  headed  by  Switzer¬ 
land,  with  9-5  applications  per  million  of  the  population — half  a  Swiss  creeps  into 
that  statistic,  as  your  Lordships  may  have  noticed — followed  by  Austria,  8 ;  Belgium, 
7;  West  Germany,  3-8;  ourselves,  3-6;  closely  followed  by  Denmark,  with  3-5.  So  at 
any  rate  those  figures  do  not  support  the  argument  that  our  record  is  worse  than  that 
of  other  countries,  or  that  we  are  politically  vulnerable  because  of  non-incorporation. 
(Hansard,  H.L.  Debs.,  vol.  396,  cols.  1390-2:  29  November  1978.) 

[Editorial  note:  The  case  of  Klass  v.  Federal  Republic  of  Germany  was  decided 
by  the  European  Court  of  Human  Rights  on  6  September  1 97^-1 

In  reply  to  a  question,  the  Parliamentary  Under-Secretary  of  State,  Foreign 
and  Commonwealth  Office,  wrote  in  part : 

The  Government  believe  that  articles  55  and  56  [of  the  United  Nations  Charter]  im¬ 
pose  on  member  Governments  of  the  United  Nations  the  positive  obligation  to  pursue 
policies  to  promote  human  rights  and  to  co-operate  with  the  United  Nations  organs 
and  instruments  to  that  end.  (Hansard,  H.C.  Debs.,  vol.  959,  Written  Answers,  cols. 
88-g:  11  December  1978.) 
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Part  Five  :  IV.  Organs  of  the  State — diplomatic  missions 

During  the  debate  in  the  House  of  Lords  on  the  Consular  Relations  (Polish 
People’s  Republic)  Order  1978,  Baroness  Elies  raised  the  question  of  the  de¬ 
finition  of  the  expression  ‘member  of  his  family  forming  part  of  his  household’. 
The  Minister  of  State,  Foreign  and  Commonwealth  Office,  Lord  Goronwy- 
Roberts,  stated: 

As  she  knows,  this  is  an  expression  used  repeatedly  in  the  Vienna  Conventions  on 
Diplomatic  and  Consular  Relations,  but  it  has,  I  agree,  proved  impossible  so  far — 
indeed,  it  proved  impossible  at  two  conferences  which  drew  up  these  conventions — to 
agree  on  a  general  definition  of  this  term.  It  is  therefore  for  each  State  to  apply  its  own 
definition. 

The  United  Kingdom  administrative  practice  is  to  accept  the  expression  as  in¬ 
cluding  a  spouse  and  minor  child.  In  exceptional  circumstances  other  relatives  would, 
as  it  were,  take  the  place  of  the  spouse — for  instance,  where  a  sister  keeps  house  for  a 
consular  official  who  is  unmarried.  I  agree  that  it  is  the  best  that  the  international  com¬ 
munity  as  a  whole  has  been  able  to  do;  but  it  does  need  looking  at.  We  are  looking  at 
this  from  time  to  time  and  comparing  our  ideas  with  those  of  other  countries.  I  cannot 
say  that  a  solution  of  this  difficulty  has  so  far  been  available.  On  the  whole,  this  has 
worked.  The  definition  is  a  fairly  restricted  one  and  there  is  the  built-in  reciprocity  of 
sanctions,  as  it  were,  if  one  country,  vis-a-vis  another,  interprets  this  admittedly  in¬ 
adequate  phrase  so  as  to  create  an  imbalance  of  administrative  action.  ( Hansard , 
H.L.  Debs.,  vol.  393,  cols.  763-4:  16  June  1978.) 

In  reply  to  a  question,  the  Parliamentary  Under-Secretary  of  State,  Foreign 
and  Commonwealth  Office,  wrote: 

We  have  had  no  diplomatic  relations  with  Albania  since  before  the  Second  World 
War.  In  1946  negotiations  were  in  progress  to  resume  diplomatic  relations  but  were 
broken  off  as  a  result  of  the  Corfu  channel  incident.  The  International  Court  of 
Justice  decided  in  1949  that  compensation  of  £843,947  should  be  paid  to  the  British 
Government  by  the  Albanian  Government.  The  Albanian  offer  in  1951  to  pay  £40,000 
was  rejected  as  unsatisfactory.  Since  1956  the  Albanians  have  intimated  that  no 
further  discussion  on  compensation  can  take  place  until  the  solution  of  the  long¬ 
standing  problem  of  the  gold  formerly  belonging  to  the  pre-war  Bank  of  Albania 
which  is  now  in  the  custody  of  the  Tripartite  Commission  for  the  Restitution  of 
Monetary  Gold.  The  Albanians  have  indicated  no  wish  to  separate  the  problem  of 
diplomatic  relations  from  the  problem  of  the  gold.  The  solution  to  the  latter  problem 
does  not  depend  upon  the  British  Government  alone.  The  British  Government  have 
made  it  clear  that  they  would  be  glad  to  find  a  way  around  these  obstacles  that  have 
prevented  the  restoration  of  diplomatic  relations  for  so  long.  ( Hansard ,  H.C.  Debs., 
vol.  952,  Written  Answers,  cols.  80-1 :  19  June  1978.) 

In  reply  to  a  further  question,  the  Parliamentary  Under-Secretary  of  State 
wrote : 

Her  Majesty’s  Government  do  not  have  diplomatic  relations  with  the  following 
member  States  of  the  United  Nations: 

The  People's  Republic  of  Albania 

The  reason  is  as  set  out  in  the  reply  by  my  hon.  Friend  today. 
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Republic  of  Sao  Tome  and  Principe 

Her  Majesty’s  Government  recognised  the  Republic  of  Sao  Tome  and  Principe  on 
independence  in  i975>  but  it  has  not  yet  been  possible,  for  operational  reasons,  to 
arrange  accreditation. 

Republic  of  Uganda 

Diplomatic  relations  with  the  Republic  of  Uganda  were  broken  off  on  28th  July 
I97G  when  it  became  impossible  for  the  high  commissioner  to  discharge  his  normal 
duties. 

Republic  of  Comoros 

We  are  awaiting  further  information  about  the  new  regime  which  came  to  power  in 
the  Republic  of  the  Comoros  on  I2th-i3th  May  1978  before  considering  recognition. 
(Ibid.,  cols.  81-2.) 

In  reply  to  a  question,  the  Parliamentary  Under-Secretary  of  State,  Foreign 
and  Commonwealth  Office,  wrote: 

Her  Majesty’s  Government  does  not  have  an  accredited  ambassador,  for  political 
reasons,  in  the  following  States: 

The  People's  Republic  of  Albania 
The  reason  is  as  set  out  in  the  reply  by  my  hon.  Friend.  .  .  . 

The  Argentine  Republic 

Following  the  deterioration  in  our  relations  with  Argentina  and  the  recall  of  the 
Argentine  Ambassador  in  London,  the  British  Ambassador  in  Buenos  Aires  was  with¬ 
drawn  in  January  1976. 

The  Republic  of  Chile 

Our  ambassador  was  withdrawn  in  December  1975  in  protest  over  the  treatment 
while  in  detention  of  Dr.  Sheila  Cassidy. 

The  Republic  of  the  Comoros 

We  are  awaiting  further  information  about  the  new  regime  which  came  to  power  in 
the  Republic  of  the  Comoros  on  I2th-  i3th  May  1978  before  considering  recognition. 

Democratic  Kampuchea 

We  do  not  have  an  ambassador  accredited  to  Democratic  Kampuchea,  as  my  hon. 
Friend  explained  in  the  House  on  9th  November  1977 — [Vol.  938,  c.  650] — because  of 
our  continuing  concern  over  Cambodian  violations  of  human  rights. 

The  Republic  of  Uganda 

Diplomatic  relations  with  the  Republic  of  Uganda  were  broken  off  on  28th  July 
1976,  when  it  became  impossible  for  the  high  commissioner  to  discharge  his  normal 
duties. 

We  do  not  accredit  ambassadors  to  any  country  which  we  do  not  recognise  as  being 
a  state.  As  to  Southern  Rhodesia,  we  withdrew  our  high  commissioner  in  1965  and 
Security  Council  Resolution  No.  277  (1970)  required  member  States  to  sever  all 
diplomatic  relations  that  they  had  with  the  illegal  regime  and  to  terminate  any  repre¬ 
sentation  that  they  maintained  there.  (Ibid.,  cols.  82-4.) 
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In  reply  to  a  question,  the  Parliamentary  Under- Secretary  of  State,  Foreign 
and  Commonwealth  Office,  wrote: 

The  basic  responsibility  for  the  protection  of  diplomats  rests  with  the  receiving 
Government  under  the  Vienna  Convention  on  Diplomatic  Relations.  ( Hansard ,  H.C. 
Debs.,  vol.  955,  Written  Answers,  col.  <§5;  31  July  1978.) 

In  reply  to  a  question,  the  Minister  of  State,  Foreign  and  Commonwealth 
Office,  wrote: 

The  United  Kingdom  has  accorded  full  diplomatic  recognition  to  the  Holy  See  for 
many  years.  While  the  Holy  See  is  represented  in  London  by  an  apostolic  delegate  who 
is  not  a  diplomatic  agent,  the  United  Kingdom  is  of  course  represented  at  the  Holy 
See  by  a  legation  headed  by  a  minister.  This  matter  is  kept  under  regular  review. 
(Hansard,  H.C.  Debs.,  vol.  958,  Written  Answers,  cols.  617-18:  22  November  1978.) 

Part  Five  :  V.  Organs  of  the  State — Consuls  and  consulates 

The  following  Memorandum  was  prepared  by  the  Foreign  and  Commonwealth 
Office  in  respect  of  the  Administration  of  Estates  by  Consular  Officers  (Estonia) 
(Revocation)  Order  1978,  No.  779: 

The  purpose  of  the  Order  is  to  revoke  the  Administration  of  Estates  by  Consular 
Officers  (Estonia)  Order  in  Council  1939,  which  was  made  under  section  4  of  the 
Domicile  Act  1861,  and  which  had  provided  for  the  exercise  by  consular  officers  of 
Estonia  of  certain  powers  in  relation  to  the  property  of  deceased  persons.  In  practice, 
the  1939  Order  is  a  dead  letter  since  there  are,  of  course,  no  Estonian  consular  officers 
in  the  United  Kingdom  and  there  is  no  authority  whom  Her  Majesty’s  Government 
would  recognise  as  being  competent  to  appoint  such  officers. 

In  1977,  the  Foreign  and  Commonwealth  Office  decided  that  it  would  be  consistent 
with  Her  Majesty’s  Government’s  recognition  of  the  annexation  of  the  Baltic  Repub¬ 
lics  by  the  U.S.S.R.  de  facto  (although  not  de  jure),  to  regard  the  Extradition  Treaties 
between  the  United  Kingdom  and  the  three  Republics  as  having  lapsed.  Because  of  the 
terms  of  section  2  of  the  Extradition  Act  1870,  the  Orders  in  Council  applying  the 
Act  to  the  Republics  are  equally  regarded  as  having  lapsed,  the  Treaties  embodied 
in  them  no  longer  being  in  force.  In  the  next  edition  of  the  Table  of  Government 
Orders,  these  Orders  will  be  marked  as  spent. 

The  Administration  of  Estates  by  Consular  Officers  (Estonia)  Order  in  Council  1939 
gave  effect  to  Article  22  of  the  Treaty  of  Commerce  and  Navigation  signed  with 
Estonia  in  1926,  which  was  similarly  regarded  as  having  lapsed.  However,  the  1939 
Order  could  not  be  treated  as  spent,  since  section  8  of  the  Consular  Conventions  Act 
1949  provides  that  Orders  in  Council  made  under  section  4  of  the  Domicile  Act  1861 
shall,  notwithstanding  the  repeal  of  that  section,  continue  in  force  until  revoked  by 
Her  Majesty  by  Order  in  Council.  It  was,  therefore,  considered  necessary  for  an 
Order  in  Council  to  be  made  in  order  to  revoke  the  1939  Order,  and  the  Statutory 
Publications  Office  requested  that  this  be  done  at  a  suitable  opportunity.  The  primary, 
and  very  modest,  purpose  was  simply  to  remove  from  the  Table  of  Government 
Orders  an  Order  which  was  no  longer  of  practical  utility. 

No  Orders  under  the  Domicile  Act  1861  are  now  in  force  in  respect  of  Latvia  and 
Lithuania.  There  are  no  other  Statutory  Instruments  which  are  the  responsibility  of 
the  Foreign  and  Commonwealth  Office  which  are  concerned  with  any  of  the  Baltic 
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Republics.  Indeed,  I  understand  that  the  1939  Order  was  the  only  Statutory  Instru¬ 
ment  still  in  force  which  was  concerned  exclusively  with  one  of  these  Republics; 
there  are,  however,  apparently  one  or  two  other  pre-1940  Statutory  Instruments 
giving  lists  of  the  parties  to  international  conventions  which  mention  amongst  others 
the  names  of  one  or  more  of  the  Baltic  Republics.  (Text  provided  by  the  Foreign  and 
Commonwealth  Office.) 

Part  Five  :  VIII.  Organs  of  the  State — Immunity  of  organs  of  the  State 
(See  also  Part  Six:  I.  B.,  infra.) 

During  the  second  reading  debate  on  the  State  Immunity  Bill  in  the  House  of 
Lords,  the  Lord  Chancellor,  Lord  Elwyn-Jones,  stated  in  part: 

International  law  and  practice  relating  to  the  immunity  of  Sovereigns  and  of  States 
on  which  our  common  law  is  based  was  first  developed  long  ago  when,  generally 
speaking,  in  their  international  context,  Sovereigns  and  States  confined  themselves  to 
acts  of  a  sovereign  nature  such  as  diplomatic  activities.  It  was  before  the  time  when 
States  began  to  engage  extensively  in  trading  or  industrial  activities  or  to  acquire 
extensive  property  outside  their  own  frontiers.  So  it  was  natural  in  those  earlier  days 
that  the  courts  of  all  countries  should  adopt  a  practice  of  not  assuming  jurisdiction  over 
foreign  Sovereigns  and  foreign  States,  on  the  ground  that  the  exercise  of  jurisdiction 
would  be  incompatible  with  the  dignity  and  independence  enjoyed  by  every  Sovereign 
or  sovereign  State.  The  principle  was  founded  on  broad  considerations  of  public 
policy,  international  law  and  comity. 

This  practice  became  embodied  in  the  common  law  of  this  country  as  a  rule  of 
absolute  immunity.  In  the  words  of  Lord  Atkin  in  a  case  decided  shortly  before  the 
war,  the  two  basic  elements  of  the  rule  were,  first — and  I  quote — ‘that  the  courts  of  a 
country  will  not  implead  a  foreign  Sovereign,  that  is,  that  they  will  not  by  their  process 
make  him  against  his  will  a  party  to  legal  proceedings  where  the  proceedings  involve 
proceedings  against  his  person  or  seek  to  recover  from  him  specific  property  or 
damages’,  and  secondly,  ‘that  they  will  not  by  their  process,  whether  the  Sovereign  is  a 
party  to  the  proceedings  or  not,  seize  or  detain  property  which  is  his’.  However,  im¬ 
munity  from  the  processes  of  jurisdiction  accorded  to  States  does  involve  denying  a 
remedy  to  those  who  have  a  claim  against  that  State.  As,  particularly  since  the  First 
World  War,  sovereign  States  began  increasingly  to  engage  in  activities  which  could 
equally  well  be  carried  out  by  private  persons  or  trading  corporations,  the  continuing 
immunity  and  the  corresponding  denial  of  justice  to  individual  claimants  against  States 
began  to  be  questioned.  The  first  international  moves  away  from  absolute  immunity 
occured  in  relation  to  maritime  law.  A  diplomatic  conference  in  Brussels  produced  in 
1926  a  Convention  on  State-owned  Ships  which,  broadly  speaking,  places  commercial 
ships  operated  by  States  in  the  same  position  as  if  they  were  privately  owned.  The 
Convention,  however,  proved  to  be  imperfect  and  had  to  be  supplemented  by  a  Proto¬ 
col  in  1934.  But  it  pointed  to  a  major  change  of  international  custom  and  practice.  It 
has  been  ratified  by  a  large  number  of  maritime  countries.  Plans  to  implement  its 
provisions  in  this  country,  however,  were  overtaken  by  the  outbreak  of  the  war  and 
for  one  reason  or  another  we  have  never  been  able  to  ratify  it.  This  Bill  will  now  at  last 
bring  our  law  into  line  with  the  provisions  of  that  Convention  and  the  Protocol  and 
enable  the  United  Kingdom  to  ratify  them. 

While  the  rule  of  absolute  immunity  has  remained  firmly  embedded  in  our  common 
law,  at  any  rate  until  very  recently  (a  point  to  which  I  shall  come  in  a  moment),  it  has 
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come  under  much  criticism  in  this  country,  particularly  in  the  last  quarter  of  a  century. 
In  the  rest  of  the  world  the  rule  has  been  largely  abandoned. 

Some  of  your  Lordships  may  remember  the  concern  expressed  in  this  country  when 
in  1949  the  Court  of  Appeal  felt  itself  constrained  in  proceedings  for  defamation 
brought  against  the  Tass  Agency,  to  accord  the  Agency  immunity  as  a  department  of  the 
Soviet  State.  That  case  led  to  the  appointment  of  an  inter-departmental  committee 
under  the  chairmanship  of  the  late  Lord  Somervell  to  examine  whether  our  law  ac¬ 
corded  the  organs  of  foreign  States  immunity  wider  than  was  desirable  or  strictly 
required  by  international  law.  But  the  committee’s  report  was  inconclusive  as  to  the 
exact  position  reached  in  international  law,  and  they  were  particularly  daunted  by  the 
difficulty  they  saw  in  drawing  a  sufficiently  precise  distinction  between  sovereign 
activities  on  the  one  hand  and  trading,  commercial  or  industrial  activities  on  the  other. 
Accordingly,  the  Government  of  the  day  did  not  feel  justified  in  taking  legislative 
action,  and  absolute  immunity  remained  the  law  of  this  country.  This  invited  con¬ 
tinuing  disapproval  by  many  critics,  and  not  least  of  those  was  the  noble  and  learned 
Lord,  Lord  Denning,  .  .  . 

As  long  ago  as  1957  the  noble  and  learned  Lord  said  obiter  in  a  leading  case  in  your 
Lordships’  House:  ‘It  seems  to  me  that  at  the  present  time  sovereign  immunity  should 
not  depend  on  whether  a  foreign  Government  is  impleaded  directly  or  indirectly  but 
rather  on  the  nature  of  the  dispute,  not  on  whether  conflicting  rights  have  to  be  de¬ 
cided  but  on  the  nature  of  the  conflict  ...  If  the  dispute  concerns,  for  instance,  the 
commercial  transactions  of  a  foreign  Government  (whether  carried  on  by  its  own 
departments  or  agencies  or  by  setting  up  separate  entities),  and  it  arises  properly 
within  the  territorial  jurisdiction  of  our  courts,  there  is  no  ground  for  granting  im¬ 
munity.’ 

Indeed,  the  law  of  absolute  immunity  has  been  continuously  criticised  by  judges, 
writers  of  legal  text  books  and  contributors  to  the  legal  periodicals,  and  it  was  against 
this  background  that  in  the  early  ’sixties  my  predecessors  and  the  Law  Officers  of  the 
day  took  a  leading  part  in  encouraging  an  examination  of  the  current  international 
law  and  practice  and  the  possibilities  of  an  international  convention  on  State  immunity 
by  the  Member  States  of  the  Council  of  Europe.  The  result  of  that  task  was  the  Euro¬ 
pean  Convention  on  State  Immunity,  which  was  opened  for  signature  in  May  1972. 
Much  of  the  present  Bill  is  founded  on  that.  We  believe  that  the  Convention,  which  is 
now  in  force,  represents  not  only  a  consensus  of  European  opinion  but  broadly  reflects 
the  present  state  of  international  practice  on  State  immunity  among  a  good  cross- 
section  of  States  generally.  It  is  remarkable  that  we  have  delayed  and  tarried  so  long  in 
dealing  with  this  situation. 

The  trend  away  from  strict  immunity  has  indeed  gone  very  far  in  some  countries 
— and  perhaps  the  state  of  affairs  in  the  United  States  is  the  outstanding  example.  As  long 
ago  as  1952  the  State  Department  declared  that  it  would  not  in  future  accord  immunity 
to  commercial  activities  of  foreign  States,  and  that  where  proceedings  were  brought  in 
United  States  courts  it  would  advise  the  judges  accordingly.  In  1976  statutory  ex¬ 
pression  was  given  to  this  approach  by  the  United  States’  Foreign  Sovereign  Immuni¬ 
ties  Act.  This  establishes  not  only  that  foreign  States  are  amenable  to  United  States 
jurisdiction  in  respect  of  their  non-sovereign  activities.  It  also  sets  out  machinery  for 
suing  States,  and  even  permits  execution  against  assets  of  foreign  States  in  certain 
circumstances.  Other  States,  among  them  Germany  and  Italy,  have  equally  moved 
a  long  way  from  absolute  immunity.  The  result,  I  fear,  from  the  point  of  view  of 
this  country,  is  the  worst  of  both  worlds.  The  United  Kingdom  is  unable  to  assert 
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immunity  when  we  are  sued  in  foreign  courts,  while  persons  in  this  country  who  have 
claims  against  foreign  States  are  deprived  of  a  remedy. 

The  Bill  is  intended  to  redress  the  balance.  It  follows,  as  I  have  said,  more  or  less 
the  line  of  the  European  Convention,  but  applies  its  principles  in  relation  to  all 
foreign  States.  When  the  Bill  is  enacted  we  shall  be  in  a  position  to  ratify  the  1972 
Convention.  ( Hansard ,  H.L.  Debs.,  vol.  388,  cols.  52-5:  17  January  1978.) 

During  the  second  reading  debate  on  the  above  Bill  in  the  House  of  Commons, 
the  Solicitor-General,  Mr.  Peter  Archer,  stated  in  part: 

First,  the  Bill  may  help  to  ensure  that  individuals  who  have  claims  against  foreign 
States  may  obtain  redress  in  circumstances  where  previously  they  would  have  had  no 
redress.  Second,  it  has  a  part  to  play  in  building  a  body  of  international  law  relevant  to 
the  needs  of  the  1970s  and  1980s,  commanding  a  wide  measure  of  agreement  and  with 
a  real  prospect  of  being  applied  across  a  wide  sector  of  the  world. 

The  primary  purpose  of  the  Bill  is  to  prescribe  in  statutory  form  the  immunity  from 
suit  which  foreign  States  shall  be  entitled  to  claim  from  the  jurisdiction  of  the  courts  in 
the  United  Kingdom.  The  present  rules  are  embodied  in  the  common  law,  and 
originally  the  rule  was  simple  and  absolute.  It  can,  perhaps,  best  be  summarised  in  the 
words  of  Lord  Atkin  in  the  case  of  ‘The  Cristina’  in  1938,  which  were  quoted  by  my 
noble  Friend  in  the  other  place  on  Second  Reading — this  is  column  52  of  the  Official 
Report,  17th  January,  Lord  Atkin  said  that  there  were  two  basic  elements:  first,  ‘that 
the  courts  of  a  country  will  not  implead  a  foreign  Sovereign,  that  is,  that  they  will  not 
by  their  process  make  him  against  his  will  a  party  to  legal  proceedings  where  the  pro¬ 
ceedings  involve  proceedings  against  his  person  or  seek  to  recover  from  him  specific 
property  or  damages’ ;  and  second,  ‘that  they  will  not  by  their  process,  whether  the 
Sovereign  is  a  party  to  the  proceedings  or  not,  seize  or  detain  property  which  is  his.’ 

That  doctrine  arose  as  a  matter  of  reciprocal  respect,  when  it  was  felt  that  for  one 
State  to  assume  jurisdiction  over  another  was  inconsistent  with  sovereign  equality 
between  States. 

But  the  rule  attracted  criticism  at  least  as  long  ago  as  1873  when  another  great 
commercial  judge,  Sir  Robert  Phillimore,  in  the  case  of  the  ‘Charkieh’,  said:  ‘No 
principle  of  international  law,  and  no  decided  case,  and  no  dictum  of  jurists  of  which 
I  am  aware,  has  gone  so  far  as  to  authorise  a  sovereign  prince  to  assume  the  character 
of  a  trader,  when  it  is  for  his  benefit ;  and  when  he  incurs  an  obligation  to  a  private 
subject  to  throw  off,  if  I  may  so  speak,  his  disguise,  and  appear  as  a  sovereign,  claiming 
for  his  own  benefit,  and  to  the  injury  of  a  private  person,  ...  all  the  attributes  of  that 
character.’ 

How  far  the  common  law  on  the  matter  is  capable  of  changing,  and  how  far  it  has  in 
fact  changed,  was  recently  discussed  at  some  length  in  the  Court  of  Appeal  in  the  case 
of  Trendtex  Corporation  v.  Central  Bank  of  Nigeria.  In  another  place  there  was  some 
discussion  about  how  much  light  would  be  shed  on  the  debates  relating  to  this  Bill 
when  that  decision  was  considered  by  the  Appellate  Committee  in  the  other  place.  I 
am  now  informed  that  the  case  has  been  settled  and  that,  consequently,  we  shall  be 
denied  what  would  certainly  have  been  a  constructive  and  a  fascinating  decision. 

What  is  certain  is  that  in  this  generation,  when  States  engage  widely  in  commercial 
activities  and  generally  do  many  things  which  in  earlier  times  would  not  have  been 
associated  with  th a  jus  imperii,  Sir  Robert  Phillimore’s  pronouncement  is  increasingly 
frequently  of  practical  application.  In  the  Trendtex  case,  the  Master  of  the  Rolls  said: 
‘In  the  last  50  years  there  has  been  a  complete  transformation  in  the  functions  of  a 
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sovereign  State.  Nearly  every  country  now  engages  in  commercial  activities.  It  has  its 
departments  of  State — or  creates  its  own  legal  entities — which  go  into  the  market 
places  of  the  world.  They  charter  ships.  They  buy  commodities.  They  issue  letters  of 
credit.  This  transformation  has  changed  the  rules  of  international  law  relating  to 
sovereign  immunity.  Many  countries  have  now  departed  from  the  rule  of  absolute 
immunity.  So  many  have  departed  from  it  that  it  can  no  longer  be  considered  a  rule  of 
international  law.  It  has  been  replaced  by  a  doctrine  of  restrictive  immunity.’ 

The  immunity  of  States  is  not  a  matter  which  ought  long  to  be  left  in  an  area  of 
doubt.  It  affects  the  rights  and  duties  of  individuals,  and  it  has  important  effects  on 
international  trade  and  finance. 

The  first  internationally  agreed  move  away  from  absolute  immunity  occurred  in 
relation  to  maritime  law.  A  diplomatic  conference  in  Brussels  produced  in  1926  a 
convention  on  State  owned  ships  which,  broadly  speaking,  sought  to  place  commercial 
ships  operated  by  States  in  the  same  position  as  if  they  were  privately  owned.  It  was 
supplemented  by  a  protocol  in  1934.  The  United  Kingdom  participated  in  the  dis¬ 
cussions  and  signed  the  1926  convention  in  that  year. 

The  Convention  and  Protocol  have  now  been  ratified  by  a  large  number  of  maritime 
countries,  but  plans  to  implement  its  provisions  in  this  country  were  overtaken  by  the 
outbreak  of  war.  For  one  reason  or  another,  we  have  never  been  able  to  ratify.  This 
Bill  will  now,  at  last,  bring  our  law  into  line  with  the  provisons  of  that  convention  and 
the  protocol  and  enable  the  United  Kingdom  to  ratify  them.  The  relevant  provisions 
are  found  in  Clause  10  and  parts  of  Clause  13. 

There  may  be  hon.  Members  who  remember  the  concern  expressed  in  both  Houses 
in  1949  when  the  Tass  Agency  was  sued  for  defamation,  and  the  Court  of  Appeal 
stayed  the  proceedings  on  the  ground  that  the  agency  was  a  department  of  the  Soviet 
State  and  entitled  to  immunity. 

An  interdepartmental  committee  under  the  chairmanship  of  the  late  Lord  Somervell 
was  then  appointed  to  examine  whether  our  law  accorded  the  organs  of  foreign  States 
immunity  wider  than  was  desirable  or  than  was  strictly  required  by  international  law. 
But  the  committee  s  report  was  somewhat  inconclusive  as  to  what  international  law 
required,  and  it  was  troubled  by  the  problem  of  drawing  a  sufficiently  precise  distinc¬ 
tion  between  sovereign  activities,  on  the  one  hand,  and  trading,  commercial  or  in¬ 
dustrial  activities,  on  the  other. 

The  Government  of  the  day  did  not  feel  justified  in  taking  any  action,  and  the  rule  of 
absolute  immunity  continued  to  be  followed  in  the  courts  of  this  country,  while  in  the 
rest  of  the  world  it  began  increasingly  to  give  way  to  practices  denying  immunity  in 
respect  of  commercial  activities.  Probably  the  most  significant  change  came  in  1932, 
when  the  State  Department  of  the  United  States  declared,  in  the  Tate  letter,  that  it  had 
examined  contemporary  State  practice  and  had  reached  the  conclusion  that  immunity 
should  not  be  granted,  inter  alia,  in  respect  of  a  foreign  State’s  commercial  activities. 

The  rule  of  absolute  immunity  followed  by  the  courts  of  the  United  Kingdom  has 
been  widely  criticised,  and  it  was  against  this  background  that  in  the  early  1960s  the 
Lord  Chancellor  and  the  Law  Officers  of  the  day  encouraged  an  examination  of  the 
current  international  law  and  practice,  and  the  possibility  of  an  international  convention 
on  State  immunity,  by  the  member  States  of  the  Council  of  Europe.  This  led  to  the 
European  Convention  on  State  Immunity,  which  was  opened  for  signature  in  May 
1972.  One  of  the  objectives  of  the  Bill  is  to  enable  the  United  Kingdom  to  ratify  that 
convention. 

Although  parts  of  the  Bill  are  modelled  on  the  convention,  its  provisions  are  more 
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radical  than  the  convention.  Initially,  the  Bill  followed  the  convention  in  most  respects, 
but  it  was  pointed  out  in  another  place,  particularly  by  Lord  Wilberforce  and  Lord 
Denning,  that  in  restricting  itself  in  that  way  the  Bill  might  lead  to  a  situation  where 
the  United  Kingdom  courts  continue  to  recognise  immunity  in  circumstances  where  it 
would  not  be  generally  recognised  in  international  law.  My  noble  Friend  listened  care¬ 
fully  to  what  was  said,  as  might  be  expected  of  him,  and  he  was  persuaded. 

I  wish,  therefore,  to  spend  a  few  moments  explaining  the  background,  and  why  we 
have  gone  substantially  further  in  removing  immunity  than  the  European  convention 
would  require  us  to  do. 

Hon.  Members  will  recognise  that  there  are  three  distinct  legal  concepts  which  we 
shall  consider  in  our  proceedings  on  the  Bill.  First,  there  are  grounds  on  which  the 
courts  of  this  country  will  assume  jurisdiction  over  a  dispute.  If  the  dispute  has  nothing 
to  do  with  this  country  or  any  of  its  citizens,  the  courts  will  normally  not  entertain 
proceedings  and  the  question  of  claiming  immunity  will  not  arise. 

Second,  there  are  the  rules  governing  State  and  diplomatic  immunity  once  the 
courts  have  accepted  jurisdiction.  Third,  there  are  the  rules  relating  to  the  enforcement 
of  judgments  once  the  court  has  proceeded  to  deliver  judgment. 

A  basic  feature  of  the  convention  is  that  contracting  States  assume  an  obligation  to 
give  effect  to  judgments  given  against  them  in  the  courts  of  other  contracting  States. 
A  convention  which  simply  sets  out  the  cases  in  which  the  courts  of  a  State  could  as¬ 
sume  jurisdiction  over  other  States,  overruling  claims  to  immunity,  would  have  had 
little  interest  for  those  States  which,  unlike  the  United  Kingdom,  already  assumed 
jurisdiction  very  extensively.  For  them,  the  interest  of  a  convention  lay  in  securing  the 
recognition  and  enforcement  of  judgments  given  against  the  foreign  State. 

A  consequence  of  this  basic  feature  is  that,  broadly,  the  convention  provides  that 
claims  to  immunity  will  be  rejected  only  where  the  territorial  connection  with  the 
court  which  assumes  jurisdiction  is  sufficient  to  warrant  recognition  and  enforcement 
of  its  judgment  by  other  convention  States. 

It  is  our  intention  to  apply  the  principles  of  the  Bill  to  all  States,  whether  parties  to 
the  convention  or  not.  In  relation  to  those  not  parties  to  the  convention,  there  is,  of 
course,  no  need  to  restrict  our  courts  in  that  way.  For  example,  we  do  not  need  to  say 
that  immunity  in  relation  to  commercial  activities  shall  depend  on  whether  an  obli¬ 
gation  falls  to  be  performed  in  the  United  Kingdom.  But  we  can  say  that  it  is  not  to  be 
accorded  in  relation  to  any  such  activities  where  our  courts  accept  jurisdiction. 

Again,  the  convention  embodies  the  principle  that  execution  may  not  be  levied 
against  the  property  of  a  State  without  its  consent.  This  is  a  corollary  of  the  basic 
feature  that  each  contracting  State  accepts  an  obligation  to  give  effect  to  judg¬ 
ments  given  against  it  by  the  courts  of  another  contracting  State  where  the  case 
falls  within  the  catalogue  of  cases  where  immunity  is  not  to  be  accorded.  As  the 
defendant  State  will  give  effect  to  the  judgment,  there  is  no  need  for  execution 
to  be  levied. 

But  there  is  far  less  cause  for  affording  foreign  States  immunity  from  execution  if 
theyare  not  under  any  binding  obligation  to  comply  with  our  judgments.  Consequently, 
Clause  1 3  removes  immunity  from  execution  to  the  full  extent  to  which  we  believe  it  is 
permissible  to  do  so  under  current  international  law  and  practice. 

While  introducing  this  far-reaching  curtailment  of  State  immunity,  we  can  still  ratify 
the  European  convention.  Article  24  of  the  convention  permits  a  contracting  State  to 
declare  that  its  courts  shall  be  entitled  to  entertain  proceedings  against  a  contracting 
State,  even  where  the  case  does  not  fall  within  the  express  provisions  limiting  immunity, 
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to  the  extent  that  they  are  entitled  to  entertain  them  in  relation  to  States  that  are  not 
parties  to  the  convention. 

Between  contracting  States  that  make  declarations  under  Article  24  there  is  then  an 
obligation  to  give  effect  to  judgments  on  that  wider  basis,  while  other  States  which 
have  made  no  such  declaration  are  freed  of  their  obligations  to  recognise  and  enforce 
the  wider  category  of  judgments,  so  it  would  thus  be  reciprocal. 

I  began  by  referring  to  the  case  of  Trendtex  Corporation  v.  Central  Bank  of  Nigeria. 
In  that  case  the  Court  of  Appeal,  by  a  majority,  declined  to  follow  the  older  authorities 
and  rejected  a  claim  to  sovereign  immunity  by  the  defendants  where  the  matter  in  dispute 
concerned  commercial  transactions.  It  declared  that  the  common  law  must  follow  the 
movement  of  international  law  and  practice  and  that,  on  the  research  available  to  the 
court,  the  rules  of  international  law  had  changed  significantly. 

Similarly,  the  Privy  Council,  in  the  case  of  the  ‘Philippine  Admiral’  in  1976  held 
that  in  actions  in  rem  against  ships,  immunity  will  not  be  accorded  to  a  vessel  owned  by 
a  foreign  Government  if  it  is  being  used  either  by  the  Government  itself,  or  by  a  third 
party,  for  trading  purposes  and  is  not  intended  to  be  used  for  public  purposes. 

The  line  adopted  by  the  Bill  accords  generally  with  the  doctrine  developed  in  those 
cases.  Indeed,  the  fact  that  the  Court  of  Appeal  arrived  at  its  conclusions  in  Trendtex 
after  an  extensive  examination  of  recent  decisions  in  Belgium,  Germany,  the  Nether¬ 
lands  and  the  United  States  will  offer  the  House  some  reassurance  that  what  the  Bill 
seeks  to  do  accords  with  the  current  state  of  international  practice. 

It  may  be  suggested  that  these  recent  decisions  removed  the  necessity  for  legislation 
in  this  field  and  that  it  may  be  left  to  the  courts  to  develop  the  law.  The  Government 
believe  that  that  would  not  be  right.  There  is  always  the  possibility  that  one  day  these 
questions  may  fall  to  be  decided  judicially  in  another  place,  and  it  may  there  be  held 
that  the  courts  ought  to  follow  the  older  line  of  established  precedence. 

The  law  ought  now  to  be  firmly  established  by  statute.  Furthermore,  the  recent 
cases  relate  only  to  commercial  transactions,  whereas  the  Bill,  following  the  European 
convention,  removes  immunity  over  a  wider  area  of  other  activities  where  the  State  may 
not  be  acting  commercially.  Clauses  4  to  9  and  n  remove  immunity  in  respect  of 
many  important  matters  which  the  recent  cases  do  not  touch. 

There  is  a  further  important  consideration  which,  in  the  Government’s  view,  adds 
an  element  of  urgency  to  this  legislation.  In  1976,  the  United  States  Congress  passed 
the  Foreign  Sovereign  Immunities  Act,  which  renders  foreign  States  amenable  to  the 
jurisdiction  of  the  United  States  courts  in  respect  of  practically  all  non-sovereign 
activities  and  permits  execution  to  be  levied  against  their  commercial  assets. 

The  position  now  obtaining  in  the  courts  of  the  United  States  accords  with  the 
interests  of  all  those  who,  in  commerce  or  finance,  engage  in  transactions  with  foreign 
States.  Unless  we  change  our  law,  much  of  the  work  connected  with  these  transactions 
—an  important  invisible  export— could  be  lost  to  this  country.  I  believe  that,  for 
these  reasons,  the  Bill  will  be  welcomed  in  all  parts  of  the  Committee  and  of  the  House. 

I  shall  now  briefly  draw  attention  to  some  of  the  major  changes  which  the  Bill  is 
intended  to  bring  about.  Clause  2  provides  that  a  State  is  not  to  be  immune  in  respect 
of  proceedings  where  it  has  submitted  to  the  jurisdiction  of  the  court.  It  specifically 
provides  that  such  submission  may  be  contained  in  a  prior  written  agreement.  Under 
the  common  law,  a  State  could  disregard  any  prior  written  agreement  and  it  would  be 
bound  only  by  a  submission  to  jurisdiction  made  in  the  course  of  the  proceedings  be¬ 
fore  the  court. 

Clause  3,  as  amended  in  the  other  place,  provides  that  a  State  shall  not  be  immune  in 
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respect  of  any  acts  in  a  commercial  or  similar  capacity,  and  it  singles  out  two  particular 
activities  where  it  is  not  always  possible  to  determine  whether  the  subject  matter  is 
commercial  or  not.  In  any  event,  the  term  ‘commercial  transaction’  is  given  a  very 
wide  meaning.  It  will  cover  all  commercial,  industrial,  financial,  professional,  or 
similar  activities — in  short,  almost  anything  that  a  State  may  do  outside  its  sovereign 
authority. 

Clause  13  permits  execution  against  property  used,  or  intended  for  use,  for  com¬ 
mercial  purposes.  Judgments  given  against  the  Crown  in  the  courts  of  contracting 
States  to  the  European  convention  will  have  to  be  recognised  here;  that  is  the  result  of 
Clause  18,  and  it  corresponds  with  the  obligation  assumed  by  other  contracting 
States  to  give  effect  to  judgments  given  against  them  in  the  courts  of  the  United 
Kingdom. 

In  respect  of  the  rest  of  the  world,  we  shall,  of  course,  assume  no  such  obligation. 
Indeed,  we  want  to  remain  free  to  reduce  their  immunity  still  further  should  we  find 
that  they  do  not  accord  corresponding  immunity  to  the  United  Kingdom.  That  is 
achieved  by  Clause  15,  which  also  allows  immunity  to  be  extended  where  there  is  an 
international  commitment  to  do  so. 

The  Bill  also  provides  an  opportunity  to  clarify  one  or  two  other  areas  of  uncertainty. 
The  exact  extent  of  the  privileges  and  immunities  of  foreign  Heads  of  State  in  their 
private  capacity  is  difficult  to  ascertain  from  the  decided  cases.  Clause  20  would  equate 
the  position  of  a  Head  of  State  with  the  position  of  an  ambassador. 

There  is  a  degree  of  uncertainty  about  the  ability  of  our  authorities  to  sue  foreign 
States  for  taxes,  customs  and  other  duties.  We  are  taking  the  opportunity  in  Clause 
1 1  to  resolve  those  doubts. 

I  hope  that  the  Bill  commends  itself  to  the  Committee  and  the  House  as  a  useful 
measure  of  reform  to  codify  and,  I  think,  to  clarify  an  area  where  clear  guidance  is 
needed.  It  will  provide  remedies  in  cases  where  they  are  sometimes  at  present  unjustly 
denied,  and  it  will  bring  our  law  on  the  immunity  of  foreign  States  more  into  line 
with  current  international  practice.  ( Hansard ,  H.C.  Debs.,  vol.  949,  cols.  405-14: 
3  May  1978.) 

In  reply  to  the  question  what  special  arrangements  were  being  made  in  con¬ 
nection  with  the  entry  of  His  Majesty  King  Hussein  of  Jordan  into  the  United 
Kingdom,  the  Minister  of  State,  Home  Office,  wrote: 

His  Majesty  King  Hussein  receives  all  the  courtesies  due  to  the  head  of  a  friendly 
foreign  Government  and  is  entitled  to  certain  exemptions  from  immigration  control. 
{Hansard,  H.C.  Debs.,  vol.  954,  Written  Answers,  col.  311:  20  July  1978.) 

In  reply  to  a  question,  the  Parliamentary  Under- Secretary  of  State,  Foreign 
and  Commonwealth  Office,  wrote: 

As  at  20th  October  1978  there  were  2,400  members  of  the  staffs  of  diplomatic  missions 
in  London — and  approximately  4,800  dependants — with  full  diplomatic  immunity  and 
2,816  members  of  such  missions — and  approximately  5,600  dependants — with  limited 
diplomatic  immunity.  {Hansard,  H.C.  Debs.,  vol.  955,  Written  Answers,  cols.  804-3: 
24  October  1978.) 

On  17  March  1978,  a  civil  action  for  conspiracy  to  violate  the  plaintiff’s 
constitutional  rights  was  brought  in  the  United  States  District  Court  in  Cleve¬ 
land,  Ohio,  against  a  number  of  persons  including  His  Royal  Highness  The 


378  UNITED  KINGDOM  MATERIALS 

Prince  of  Wales.  The  action  arose  out  of  an  incident  which  occurred  during  a 
ceremony  which  His  Royal  Highness  attended  at  Cleveland  State  University  on 
20  October  1977.  The  United  States  Department  of  State  consulted  the  British 
Embassy  in  Washington.  The  latter,  on  instructions  from  the  Foreign  and 
Commonwealth  Office,  expressed  the  view  that  His  Royal  Highness  was  en¬ 
titled  to  immunity  from  suit  as  a  member  of  the  family  of  Her  Majesty  The 
Queen,  forming  part  of  her  household,  and  as  a  representative  of  the  United 
Kingdom  of  the  highest  rank  whose  presence  in  Cleveland  was  part  of  an  official 
visit  to  the  United  States.  The  Department  of  State  expressed  its  views  to  the 
United  States  Department  of  Justice  and  the  latter  made  a  suggestion  of  im¬ 
munity  to  the  District  Court.  On  7  December  1978,  the  District  Court  dismissed 
the  complaint  against  His  Royal  Highness  on  the  ground  of  immunity.  (J.  P. 
Kilroy  v.  His  Royal  Highness  The  Prince  of  Wales  and  others ;  unreported: 
information  provided  by  the  Foreign  and  Commonwealth  Office.) 

Part  Six  :  I.  B.  The  law  of  treaties — conclusion  and  entry  into  force — reservations 
to  multilateral  treaties 

The  following  document — Note  on  the  right  to  make  reservations — was  pre¬ 
sented  by  the  Department  of  Trade  to  the  House  of  Commons  Select  Committee 
on  European  Legislation  and  the  House  of  Lords  Select  Committee  on  the 
European  Communities  in  respect  of  their  joint  consideration  in  March  1978  of 
the  E.E.C.  Draft  Regulation  concerning  accession  to  the  United  Nations  Con¬ 
vention  on  a  Code  of  Conduct  for  Liner  Conferences. 

Memorandum  by  the  Department  of  Trade 

1.  The  right  to  make  reservations  to  treaties  is  a  complex  matter  with  a  long-standing 
history.  It  is  considered,  however,  that  the  question  of  reservations  to  multilateral 
conventions  can  now  fairly  be  regarded  as  governed,  at  least  in  its  substantive  aspects, 
by  the  rules  set  out  in  the  relevant  provisions  of  the  Vienna  Convention  of  23  May 
1969  on  the  Law  of  Treaties.  Although  this  Convention  (which  has  been  ratified  by  the 
United  Kingdom)  is  not  yet  formally  in  force,  it  represents  the  most  recent  formulation 
of  what  are  generally  considered  to  be  the  fundamental  rules  concerning  the  formu¬ 
lation  of  reservations  and  the  effect  of  objections  to  reservations.  A  copy  of  the  relevant 
Section  of  the  Convention  is  annexed  to  this  Note. 

2.  The  basic  effect  of  the  Convention  regime  on  reservations  to  multilateral  con¬ 
ventions  is  as  follows: 

(a)  States  are  entitled  to  formulate  a  reservation  on  signature,  or  ratification  of,  or 
accession  to  a  treaty  unless  the  treaty  prohibits  reservations  or  provides  that  only 
specified  reservations,  which  do  not  include  the  reservation  in  question,  may  be 
made. 

(b)  Where  the  treaty  is  silent  on  reservations,  States  are  entitled  to  formulate  a 
reservation  unless  the  reservation  is  incompatible  with  the  object  and  purpose 
of  the  treaty.  (This  is  the  test  laid  down  by  the  International  Court  of  Justice  in 
its  Advisory  Opinion  on  Reservations  to  the  Convention  on  Genocide:  I.C.J. 
Reports  1951,  page  15.) 
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(c)  Reservations  to  a  restricted  multilateral  treaty  require  acceptance  by  all  the 
parties,  and  reservations  to  a  constituent  instrument  of  an  international  or¬ 
ganisation  require  the  acceptance  of  the  competent  organ  of  that  organisation, 
unless  the  treaty  otherwise  provides. 

( d )  In  other  cases,  and  unless  the  particular  treaty  otherwise  provides: 

(i)  The  express  or  tacit  acceptance  of  a  reservation  by  another  contracting 
State  constitutes  the  reserving  State  a  party  to  the  treaty  in  relation  to 
that  other  State,  tacit  acceptance  being  assumed  if  no  objection  is  raised 
within  a  specified  period. 

(ii)  An  objection  to  a  reservation  by  another  contracting  State  does  not  pre¬ 
clude  the  entry  into  force  of  the  treaty  as  between  the  objecting  and 
reserving  States  unless  a  contrary  intention  is  definitely  expressed  by 
the  objecting  State. 

(hi)  An  act  expressing  a  State’s  consent  to  be  bound  by  a  treaty  which  con¬ 
tains  a  reservation  is  effective  as  soon  as  at  least  one  other  contracting 
State  has  accepted  the  reservation. 

3.  The  basic  principle  in  the  case  of  a  treaty  which  is  silent  on  reservations  therefore 
is  that  States  are  entitled  to  formulate  a  reservation  unless  the  reservation  is  incompatible 
with  the  object  and  purpose  of  the  treaty.  The  question  whether  a  reservation  is  or 
is  not  incompatible  with  the  object  and  purpose  of  the  treaty  is,  however,  one  on  which 
there  may  be  differing  views.  The  State  wishing  to  make  the  reservation  will  no  doubt 
be  of  the  view  that  the  reservation  is  compatible  with  the  object  and  purpose  of  the 
treaty.  The  other  States  may  take  the  opposite  view.  If  so,  they  are  certainly  entitled  to 
object  to  the  reservation;  and  they  have  a  discretion  to  declare  that  the  effect  of  their 
objection  is  to  preclude  the  entry  into  force  of  the  treaty  as  a  whole  as  between  the 
objecting  and  reserving  States.  It  is  not,  however,  only  on  this  basis  that  other  States 
may  object  to  a  reservation.  State  practice  shows  clearly  that  it  is  also  permissible  for  a 
State  to  object  to  a  reservation  made  by  another  State  if  the  objecting  State  does  not 
assert  that  the  reservation  is  incompatible  with  the  object  and  purpose  of  the  treaty. 

4.  Article  53(1)^)  of  the  Liner  Code  Convention  contemplates  the  making  of  reser¬ 
vations,  but  the  Convention  does  not  go  into  any  further  detail  on  the  question.  For 
the  present  purpose,  it  can  be  regarded  as  being  silent  on  reservations.  In  its  case,  the 
first  question  which  has  to  be  considered  is  therefore  whether  the  proposed  reservations 
are  compatible  with  the  object  and  purpose  of  the  Convention;  for  it  is  only  if,  as  a 
preliminary  matter,  the  would-be  reserving  States  take  the  view  that  the  reservations 
which  they  wish  to  make  are  compatible  with  the  object  and  purpose  of  the  treaty  that 
they  are  entitled  to  formulate  them.  On  the  assumption,  however,  that  the  would-be 
reserving  States  take  the  view  that  the  proposed  reservations  are  compatible  with  the 
object  and  purpose  of  the  treaty  (and  it  seems  to  be  strongly  arguable  that,  particularly 
having  regard  to  Article  2.8  of  the  Liner  Code  Convention,  a  reservation  in  the  terms 
set  out  in  Annex  I  to  the  Commission’s  draft  Regulation  is  so  compatible)  they  could 
no  doubt  formulate  them  and  then  await  reactions  from  the  other  contracting  States. 
In  view  of  the  very  large  role  which  tacit  consent  plays  in  the  acceptance  of  reservations, 
it  is  in  fact  quite  possible  to  envisage  a  situation  in  which  even  a  reservation  which  was 
objectively  incompatible  with  the  object  and  purpose  of  the  convention  would  be 
tacitly  accepted  by  the  majority  (or,  indeed,  all)  of  the  other  contracting  States. 
Because  of  the  part  played  by  tacit  consent,  it  may  well  be  preferable  for  a  party  which 
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wishes  to  make  a  reservation  not  to  seek  the  acceptance  of  the  reservation  by  the  other 
contracting  States  before  ratifying  or  acceding  to  the  convention  in  question. 

5.  The  practice  of  the  Secretary-General  in  relation  to  multilateral  treaties  of  which 
he  is  depositary  follows  the  instructions  given  to  him  in  General  Assembly  resolutions 
598(VI)  of  12  January  1952  and  1452B  (XIV)  of  7  December  1959  (and  is  fully  des¬ 
cribed  in  Part  II  of  his  report  of  29  January  1964 — document  A/5687,  reproduced  at 
page  74  et  seq.  of  the  Yearbook  of  the  International  Law  Commission,  1965,  Vol  II).  If 
reservations  are  formulated  in  relation  to  any  treaty  which  does  not  expressly  permit 
or  prohibit  them,  he  notifies  the  text  of  the  reservations  to  all  States  concerned, 
leaving  it  to  each  State  to  draw  legal  consequences  from  such  communications.  His 
continuance  of  this  practice  subsequently  to  the  adoption  of  the  Vienna  Convention  on 
the  Law  of  Treaties  was  confirmed  by  him  in  a  letter  of  2  September  1975  to  the  Direc¬ 
tor,  Office  of  International  Standards  and  Legal  Affairs,  UNESCO  (published  in  the 
United  Nations  Juridical  Yearbook  1975,  pages  203-4).  The  United  Kingdom  follows 
a  similar  practice  in  relation  to  mulilateral  treaties  of  which  it  is  a  depositary. 

6.  Footnote  A  to  Article  48.2  of  the  Liner  Code  Convention  (page  18  of  the  United 
Nations  publication)  sets  out  an  understanding  in  terms  following  closely  those  first 
used  in  relation  to  the  1973  UN  Convention  on  the  Prevention  and  Punishment  of 
Crimes  against  Internationally  Protected  Persons,  including  Diplomatic  Agents  (cf. 
footnote  9  on  page  79  of  the  United  Nations  Juridical  Yearbook  1973),  and  thereafter 
(with  modifications  as  appropriate)  in  other  UN  contexts. The  purpose  of  an  understand¬ 
ing  in  these  terms  is  to  give  guidance  to  the  Secretary-General,  when  acting  as  deposi¬ 
tary  of  a  treaty  which  provides  for  participation  by  ‘all  States’  (as  the  Liner  Code 
Convention,  by  virtue  of  its  Article  48.2,  does),  on  what  is  to  be  treated  by  him 
as  a  ‘State’  within  the  meaning  of  the  relevant  provisions.  It  has  no  direct  bearing  on 
the  question  of  reservations.  ( Twenty-First  Report  from  the  Select  Committee  on  Euro¬ 
pean  Legislation ,  &c.,  H.C.  29 — xxi  (1977-8),  pp.  39-40.) 

On  13  March  1978,  the  German  Democratic  Republic  deposited  an  Instru¬ 
ment  of  Accession  to  the  International  Convention  on  Civil  Liability  for  Oil 
Pollution  Damage  1969,  accompanied  by  a  number  of  declarations  one  of  which 
read: 

The  Government  of  the  German  Democratic  Republic  considers  that  the  provisions  of 
Article  XI,  paragraph  2,  of  the  Convention  are  inconsistent  with  the  principle  of 
immunity  of  States. 

On  7  September  1978,  the  United  Kingdom  Government  made  the  following 
declaration  in  a  note  addressed  to  the  Secretary-General  of  the  Intergovern¬ 
mental  Maritime  Consultative  Organisation: 

Her  Majesty’s  Government  have  taken  note  of  the  declaration  in  respect  of  Article 
XI  (2)  of  the  International  Convention  on  Civil  Liability  for  Oil  Pollution  Damage, 
done  at  Brussels  on  29  November  1969,  which  was  formulated  on  the  occasion  of  the 
deposit,  on  13  March  1978,  of  an  Instrument  of  Accession  to  that  Convention  by  the 
Government  of  the  German  Democratic  Republic.  Her  Majesty’s  Government  declare 
that  they  are  unable  to  accept  that  declaration.  (Text  provided  by  the  Foreign  and 
Commonwealth  Office.) 
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On  16  August  1978*  the  Secretary- General  of  the  United  Nations  received 
from  the  Government  of  the  Federal  Republic  of  Germany,  acting  on  behalf  of 
the  Member  States  of  the  European  Economic  Community  (Belgium,  Denmark, 
France,  Federal  Republic  of  Germany,  Ireland,  Italy,  Luxembourg,  Netherlands 
and  the  LTnited  Kingdom  of  Great  Britain  and  Northern  Ireland)  and  of  the 
European  Economic  Community  itself,  a  communication  concerning  the  acces¬ 
sion,  with  reservation  and  declaration,  by  the  Government  of  Bulgaria  to  the 
Customs  Convention  on  the  International  Transport  of  Goods  under  Cover  of 
T.I.R.  Carnets  (T.I.R.  Convention),  concluded  at  Geneva  on  14  November 
1975.  The  communication  was  in  the  following  terms: 

I  should  like  to  inform  you,  on  behalf  of  the  Member  States  of  the  European 
Economic  Community  and  of  the  Community  itself,  of  the  reaction  on  the  Community 
side  to  this  statement  by  the  People’s  Republic  of  Bulgaria.  It  should  be  recalled  that 
the  conference  which  took  place  in  Geneva,  from  8  to  14  November  1975  under  the 
auspices  of  the  United  Nations  Economic  Commission  for  Europe  for  the  purpose  of 
revising  the  TIR  Convention  decided  that  customs  or  economic  unions  might  become 
contracting  parties  to  the  Convention  at  the  same  time  as  all  their  Member  States  or  at 
any  time  after  all  their  Member  States  had  become  contracting  parties  to  the  Con¬ 
vention. 

In  accordance  with  this  provision  as  contained  in  article  52(3)  of  the  Convention  the 
European  Economic  Community,  which  participated  in  the  above-mentioned  con¬ 
ference,  signed  the  Convention  on  30  December  1976. 

It  shall  also  be  recalled  that  the  TIR  Convention  prohibits  any  reservation  on  the 
Convention,  with  the  exception  of  reservations  to  the  provisions  contained  in  article 
57  paragraphs  (2)  to  (6)  thereof  on  the  compulsory  settlement  of  disputes  arising  from 
the  interpretation  or  application  of  the  Convention.  The  statement  made  by  Bulgaria 
concerning  article  52(3)  has  the  appearance  of  a  reservation  to  that  provision,  although 
such  reservation  is  expressly  prohibited  by  the  Convention. 

The  Community  and  the  Member  States  therefore  consider  that  under  no  circum¬ 
stances  can  this  statement  be  invoked  against  them  and  they  regard  it  as  entirely  void. 
(Letter  from  the  Legal  Counsel  of  the  United  Nations  to  Member  States,  dated  29 
August  1978:  Text  provided  by  the  Foreign  and  Commonwealth  Office.) 

On  15  November  1978,  the  Secretary-General  received  a  similar  communi¬ 
cation  in  similar  form  in  respect  of  the  accession  to  the  above  Convention,  with 
reservation  and  declarations,  by  the  Government  of  the  German  Democratic 
Republic.  (Letter  from  the  Legal  Counsel  of  the  United  Nations  to  Member 
States,  dated  5  December  1978:  Text  provided  by  the  Foreign  and  Common¬ 
wealth  Office.) 

Part  Seven:  II.  C.  Personal  jurisdiction — exercise— miscellaneous — artificial 
islands 

(See  also  Part  Eight:  II.  D.,  infra.) 

In  reply  to  a  question,  the  Minister  of  State,  Foreign  and  Commonwealth 
Office,  Lord  Goronwy-Roberts,  stated: 

.  .  .  a  British  national,  Mr.  Roy  Bates,  is  living  on  a  wartime  gun  platform  called 
Rough’s  Tower,  seven  miles  off  Harwich.  The  gun  platform  remains  the  property  of 
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the  British  Crown,  but  it  lies  outside  British  territorial  waters.  In  October  we  were 
informed  by  the  Embassy  of  the  Federal  Republic  of  Germany  that  a  German  national 
was  believed  to  be  held  prisoner  there.  To  the  best  of  our  knowledge  the  German 
national  in  question  left  Rough’s  Tower  some  time  ago.  ( Hansard ,  H.L.  Debs.,  vol. 
397,  cols.  4-5:  5  December  1978.) 

In  reply  to  the  further  question  whether  it  was  or  was  not  a  fact  that  if 
Crown  property  happened  to  be  outside  the  three-mile  limit,  anyone  could 
occupy  it  without  let  or  hindrance,  the  Minister  of  State  remarked: 

We  have  proprietorial  rights  to  this  platform.  It  was  set  up  in  1942  for  defence 
purposes  by  Departments  acting  for  the  Crown.  It  is  now  occupied  by  an  individual 
who  asserts  a  right  to  that  platform  by,  I  presume,  occupation.  The  position  has  not 
yet  been  tested  in  the  courts,  but  I  can  imagine  that,  if  there  was  reason  to  do  so,  there 
would  be  ample  grounds  for  the  British  Government  to  move  in  the  matter  and  to 
assert  what  they  believe  to  be  the  position;  namely,  that  this  platform  belongs  to  the 
Crown  of  the  United  Kingdom.  (Ibid.,  cols.  5-6.) 

In  reply  to  the  further  question  whether  or  not  the  right  of  occupation  varied 
in  any  way  from  that  of  any  uninhabited  island  outside  our  territorial  waters, 
the  Minister  of  State  remarked: 

I  did  not  accept  that  view.  I  said  that  that  was  probably  the  view  of  the  present  occu¬ 
pant  of  this  installation,  and  that  if  anybody  occupied  an  actual  island  it  might  be  very 
possible  that  after  a  lapse  of  years  he  would  claim  that  by  sheer  occupation  he  had  a 
right  to  that  island.  We  do  not  accept  that  view.  I  merely  quoted  it  as  probably  being 
the  view  of  the  present  occupant  of  this  installation.  (Ibid.,  col.  7.) 

Part  Eight :  I.  A.  State  territory  and  territorial  jurisdiction — parts  of  territory, 
delimitation — -frontiers 

In  reply  to  the  question  what  boundary  had  been  agreed  between  the  United 
Kingdom  and  the  Irish  Republic  within  the  waters  of  Lough  Foyle,  the  Minis¬ 
ter  of  State,  Foreign  and  Commonwealth  Office,  wrote: 

There  has  been  no  new  agreement  about  a  boundary  between  Northern  Ireland  and  the 
Irish  Republic  which  supersedes  the  provisions  for  the  establishment  of  a  boundary  in 
the  ‘Articles  of  Agreement  for  a  Treaty  between  Great  Britain  and  Ireland’  of  1921. 

( Hansard ,  H.C.  Debs.,  vol.  948,  Written  Answers,  col.  467:  24  April  1978.) 

Part  Eight:  II.  A.  State  territory  and  territorial  jurisdiction — territorial 
sovereignty 

(See  also  Part  Eight:  II.  D.  (United  Kingdom  statement  of  25  July  1978, 
item  (3))  and  Part  Twelve:  II.  A.,  infra.) 

In  reply  to  a  request  for  the  present  position  regarding  the  Mexican  claim  to 
the  northern  part  of  Belize,  the  Minister  of  State,  Foreign  and  Commonwealth 
Office,  wrote: 

The  Mexican  Government  have  stated  that  they  will  not  press  their  historic  claim 
provided  that  Belize  is  allowed  to  exercise  its  right  to  self-determination.  ( Hansard , 
H.C.  Debs.,  vol.  942,  Written  Answers,  cols.  236-j :  18  January  1978.) 
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In  reply  to  a  question  concerning  Argentinian  activity  on  the  island  of 
Southern  Thule,  the  Minister  of  State,  Foreign  and  Commonwealth  Office, 
Lord  Goronwy- Roberts,  stated: 

.  .  .  we  have  protested  to  the  Argentine  Government  about  these  activities,  which  we 
understand  are  in  support  of  the  Argentine  Antarctic  research  programme.  The  Argen¬ 
tinians  can  be  in  no  doubt  that  we  consider  Southern  Thule  to  be  British  territory. 

In  reply  to  a  further  question,  Lord  Goronwy- Roberts  stated: 

The  Argentinians  established  a  research  station  on  Thule  Island  some  time  in  1976. 
We  protested,  and  in  that  way  protected  our  legal  claim  to  sovereignty. 

Later  in  the  debate,  Lord  Goronwy- Roberts  stated: 

I  would  prefer,  and  I  am  sure  Her  Majesty’s  Government  would  prefer,  to  rest  on  the 
firm  fact  that  this  island,  and  indeed  the  South  Sandwich  Islands,  of  which  it  is  part,  is 
within  British  sovereignty.  On  that  we  do  not  move.  ( Hansard ,  H.L.  Debs.,  vol.  391, 
cols.  976-81:  10  May  1978.) 

In  reply  to  a  question  concerning  the  establishment  of  an  Argentinian  scien¬ 
tific  station  on  the  island  of  Southern  Thule,  the  Minister  of  State,  Foreign  and 
Commonwealth  Office,  Mr.  Rowlands,  stated: 

The  Argentinian  scientific  station  is  on  British  territory.  We  have  protested  about  this 
and  are  pressing  the  matter.  ( Hansard ,  H.C.  Debs.,  vol.  950,  col.  1549:  24  May  1978.) 

In  the  course  of  a  debate  on  the  same  matter,  the  Minister  of  State,  Foreign 
and  Commonwealth  Office,  Mr.  Rowlands,  stated: 

The  Government  take  this  matter  seriously.  We  have  protected  our  sovereignty 
position  by  formal  action  and  by  diplomatic  and  political  action.  If  the  hon.  Gentleman 
believes  that  by  not  pursuing  a  policy  of  direct  and  hard  confrontation  with  Argentina 
we  have  jeopardised  our  sovereignty  rights  or  the  rights  that  follow  from  our  sover¬ 
eignty  in  regard  to  oil  or  fishes.  I  can  assure  him  that  this  is  just  not  so.  ( Hansard ,  H.C. 
Debs.,  vol.  953,  col.  626:  5  July  1978.) 

During  the  14th  Plenary  Meeting  of  the  Vienna  Conference  on  State  Suc¬ 
cession  in  Relation  to  Treaties,  held  on  22  August  1978,  the  United  Kingdom 
representative,  Sir  Ian  Sinclair,  explained  the  United  Kingdom’s  abstention  in 
the  vote  on  the  draft  Article  12  bis,  which  is  now  Article  13  of  the  Convention. 
His  statement  ran  in  part  as  follows: 

.  .  .  his  delegation  had  abstained  in  the  vote  on  article  12  bis  because,  notwithstanding 
the  efforts  made  in  the  Informal  Consultations  Group,  it  considered  that  the  language 
of  its  provisions  was  still  ambiguous.  It  would  have  preferred  the  reference  to  inter¬ 
national  law  to  come  at  the  end  of  the  sentence  and  considered  that  the  provision 
would  have  been  far  clearer  had  it  read:  ‘Nothing  in  the  present  Convention  shall 
affect  the  permanent  sovereignty  of  every  people  and  every  State  over  its  natural 
wealth  and  resources  in  accordance  with  international  law’. 

His  Government’s  basic  position  on  the  concept  of  permanent  sovereignty  over 
natural  resources  had  been  made  clear  on  many  occasions  in  the  United  Nations 
General  Assembly  and  other  United  Nations  bodies.  It  acknowledged  that  such  a 
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concept  existed  but  maintained  that  its  exercise  was  regulated  by  principles  of  inter¬ 
national  law  which,  in  the  final  analysis,  must  be  capable  of  resolving  any  conflict  or 
potential  conflict  between  the  concept  of  permanent  sovereignty  and  other  concepts, 
such  as  that  of  acquired  rights.  That  was  the  sense  in  which  it  interpreted  the  phrase 
‘the  principles  of  international  law  affirming  the  permanent  sovereignty  of  every 
people  and  every  State  over  its  natural  wealth  and  resources’.  Within  that  context, 
account  would  naturally  have  to  be  taken  of  General  Assembly  resolution  1803  (XVII) 
which,  in  the  view  of  his  delegation — a  view  affirmed  by  the  sole  arbitrator  in  the 
Texaco  Arbitration— constituted  the  most  recent  and  generally  accepted  formulation 
of  the  concept  of  permanent  sovereignty  over  natural  resources  and  its  relationship  to 
international  law.  (A/CONF.80/S.R.  14,  p.  7.) 

[Editorial  note:  The  text  of  the  award  in  the  Texaco  arbitration  may  be  found 
in  International  Legal  Materials,  17(1978),  pp.  1-37.] 

In  reply  to  a  question,  the  Minister  of  State,  Foreign  and  Commonwealth 
Office,  gave  the  following  text  of  a  statement  made  by  the  United  Kingdom  at 
the  United  Nations  on  28  November  1978  in  respect  of  the  Belize  situation: 

In  accordance  with  the  wishes  of  the  people  of  Belize,  the  recommendations  of  the 
Commonwealth  and  of  the  United  Nations,  Britain  is  determined  to  bring  Belize  to 
secure  independence  as  soon  as  possible.  We  believe  that  the  best  way  of  achieving 
this  is  by  a  settlement  of  the  present  dispute  with  Guatemala. 

Over  the  past  three  years  we  have  been  engaged  in  negotiations  with  the  Govern¬ 
ment  of  Guatemala  in  an  attempt  to  find  a  settlement.  The  Guatemalans  wanted  ter¬ 
ritory  to  be  included  in  a  settlement  and,  while  we  were  prepared  without  commitment 
to  look  at  this  possibility  it  proved  to  be  unacceptable,  not  only  to  the  representatives 
of  the  people  of  Belize,  whose  wishes  we  are  bound  to  respect,  but  also  to  other  States 
in  the  region  including  some  of  the  Latin  American  members  of  the  Organisation  of 
American  States.  They  were  concerned  at  the  implications  of  any  redrawing  of  any 
Latin  American  boundaries.  After  consultation  with  the  Belizean  parties,  and  in  con¬ 
formity  with  the  Memorandum  of  Understanding  which  they  had  signed  on  5  June 
1978,  the  Secretary  of  State  for  Foreign  and  Commonwealth  Affairs,  Dr.  David  Owen, 
discussed  the  situation  with  the  Guatemalan  Minister  of  Foreign  Affairs,  Senor  Castillo 
Valdez,  over  four  days  in  New  York  in  September.  Dr.  Owen  suggested  that  a  new 
approach  should  be  adopted,  aimed  at  eliminating  the  original  cause  of  the  dispute. 

The  present  Guatemalan  claim  to  the  territory  of  Belize  was  first  formulated  in 
1939  on  the  grounds  that  Article  VII  of  the  1859  Treaty,  by  which  Guatemala  recog¬ 
nised  the  already  existing  boundaries  of  Belize,  had  not  been  fulfilled.  Article  VII  of 
the  Treaty  called  on  Britain  and  Guatemala  jointly  to  use  their  best  efforts  to  build  a 
road  from  Guatemala  City  to  improve  Guatemalan  communications  with  the  Atlantic 
(i.e.  Caribbean)  coast.  That  road  was  never  built  jointly  and  this  fact  led  to  Guatemala’s 
present  claim. 

A  road  to  the  Caribbean  coast  has  subsequently  been  built  by  the  Guatemalans 
alone.  Successive  Guatemalan  Governments  have  stressed  the  need  for  better  access  to 
the  Guatemalan  province  of  Peten  which  is  adjacent  to  Belize. 

We  therefore  proposed  to  the  Guatemalan  Government  in  September  that  we  should 
help  with  a  major  road  project.  Such  a  project  would  be  a  modern  equivalent  of  the 
provision  in  Article  VII  of  the  1859  Treaty  and  would  be  of  considerable  economic 
benefit  in  helping  to  develop  the  Peten.  We  also  proposed  that  Guatemala  should 
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enjoy  free  port  facilities  in  the  Belize  City  port  and  access  by  road  to  the  port.  The 
free  port  facilities  (such  as  several  maritime  states  provide  to  other  countries)  would 
enable  Guatemala  to  import  and  export  goods  from  its  department  of  the  Peten  by  the 
most  direct  route  free  of  customs  formalities. 

The  Guatemalan  Government  have  also  stressed  their  need  for  secure,  permanent 
and  guaranteed  access  to  the  sea  from  their  Caribbean  ports.  At  present  they  enjoy 
such  access  but  believe  they  may  be  deprived  of  it  after  Belize  becomes  independent. 
We  have  therefore  proposed  that  a  seaward  boundary  should  be  agreed  by  treaty  as 
part  of  a  settlement  which  would  guarantee  Guatemala  permanent  secure  access  from 
her  ports  to  the  high  seas  through  her  own  territorial  sea.  Such  an  agreement  would 
eliminate  all  doubts  and  problems  for  the  future. 

We  have  further  suggested  a  separate  Treaty  of  Amity  and  Mutual  Security  between 
Belize  and  Guatemala,  with  provisions  covering  non-aggression  and  subversion,  to 
ensure  the  security  of  the  area.  These  would  include  limitations  on  the  stationing  of 
foreign,  but  not  British,  armed  forces. 

We  believe  these  proposals  are  constructive  and  fair  to  both  sides.  Guatemala’s 
complaint  that  the  road  envisaged  under  the  1859  Treaty  was  never  built  would  be 
satisfied.  In  addition  she  would  gain  greatly  improved  communications  to  assist  the 
development  of  the  Peten  and  permanent  access  to  her  Caribbean  ports  through  her 
own  territorial  sea  guaranteed  by  the  Treaty.  Belize  would  gain  security  once  the 
Guatemalan  claim  had  been  withdrawn  following  a  settlement  of  the  problem.  She 
would  have  an  agreed  seaward  boundary  which  would  eliminate  future  disputes.  (No 
seaward  boundary  has  previously  been  agreed).  The  settlement  of  the  problem  would 
enable  Belize  to  go  to  secure  independence,  and  to  concentrate  on  the  development  of 
the  country  which  has  been  inhibited  by  the  present  uncertainty  caused  by  the  dispute. 

We  hope  therefore  that  Guatemala  will  accept  these  proposals  and  that  an  early 
settlement  can  be  reached,  so  establishing  a  basis  of  friendship  between  Belize  and 
Guatemala,  to  the  benefit  of  stability  in  the  whole  area.  ( Hansard ,  H.C.  Debs.,  vol. 
959,  Written  Answers,  cols.  231-2:  29  November  1978.) 

In  the  course  of  a  debate  in  the  House  of  Lords  on  the  same  subject,  the 
Minister  of  State,  Foreign  and  Commonwealth  Office,  Lord  Goronwy-Roberts, 
stated : 

...  we  have  been  in  a  state  of  dispute  with  Guatemala  concerning  Belize  for  quite  some 
time — indeed,  certainly  for  the  last  three  years  and,  some  would  say,  since  the  Treaty 
of  1859  in  some  respects.  With  regard  to  the  position  of  the  United  Nations,  the  noble 
Baroness  is  quite  right.  A  United  Nations  resolution  which  supports  Belize’s  right  to 
self-determination,  independence,  and  territorial  integrity  was  adopted  about  this 
time  last  year,  the  voting  being  126  for,  only  four  against,  with  13  abstentions.  The 
appropriate  committee  of  the  United  Nations  has  just  been  discussing  a  similar  reso¬ 
lution.  I  do  not  yet  have  the  result  to  hand — I  think  that  the  committeee  was  at  it 
yesterday  and  the  day  before — but  I  expect  a  similar  result  this  year,  though  perhaps  it 
may  be  even  more  emphatic  in  terms  of  numbers. 

...  It  is  a  question  of  asserting  the  rights  of  the  people  of  Belize ;  and  we  shall  con¬ 
tinue  to  do  so.  In  doing  that  we  shall  of  course  seek  the  best  possible  solution  in 
relation  to  the  Guatemalan  claim.  However,  Guatemala  is  not  the  only  country  interes¬ 
ted  in  the  future  of  Belize.  Surrounding  countries  have  a  clear  interest  that  adjustments 
in  this  area  do  not  have  the  secondary  results  of  creating  uncertainty  in  their  own  areas. 
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Therefore,  the  Government’s  attitude  is  perfectly  clear  and  perfectly  determined. 
We  stand  firmly  on  the  terms  of  the  United  Nations  resolution  which  I  have  just 
mentioned  to  the  House.  ( Hansard ,  H.L.  Debs.,  vol.  396,  cols.  274-5 :  7  December 
1978.) 

Part  Eight :  II.  D.  State  territory  and  territorial  jurisdiction — territorial  juris¬ 
diction — extra-territoriality 

In  January  1978,  the  members  of  the  Consultative  Shipping  Group  (C.S.G.) 
presented  a  paper  on  United  States  policy  towards  regulation  of  liner  shipping. 
The  Consultative  Shipping  Group  is  composed  of  the  Governments  of  Belgium, 
Denmark,  Finland,  France,  Federal  Republic  of  Germany,  Greece,  Italy,  Japan, 
Netherlands,  Norway,  Spain,  Sweden  and  the  United  Kingdom.  The  following 
extracts  are  taken  from  the  paper : 

2  Differences  in  the  law,  practical  policy  and  approach  of  C.S.G.  Governments  on 
the  one  hand  and  the  United  States  on  the  other  have  been  a  recurrent  cause  of 
difficulty  and  conflict  over  the  years.  This  has  been  much  regretted  by  C.S.G.  Govern¬ 
ments,  as  a  major  irritant  to  good  relations  with  the  United  States.  The  C.S.G.  Govern¬ 
ments  consider,  and  have  frequently  represented  over  the  years,  that  the  dominant 
cause  of  the  problems  encountered  has  been  the  unilateral  regulation  of  mutual 
international  shipping  on  the  part  of  the  United  States.  They  have  maintained,  and 
still  maintain,  that  they  accept  neither  the  right  of  the  US  government  to  impose  its 
own  views  on  the  regulation  of  events  and  activities  taking  place  wholly  or  largely 
within  the  territories  of  other  nations,  nor  the  concept  that  one  government  should 
seek  to  regulate  unilaterally  and  in  its  own  interest  activities  of  an  industry  which  are 
international  by  nature  and  of  equal  and  vital  concern  to  other  governments.  .  .  . 

21  It  would  be  the  aim  of  C.S.G.  Governments,  in  seeking  satisfactory  arrangements 
along  these  lines,  to  reach  first  of  all  a  clear  understanding  about  the  limits  of  juris¬ 
diction  of  the  governments  involved  over  international  shipping  activities.  A  straight¬ 
forward  delimitation  in  accordance  with  established  practice  in  many  areas  would  be 
agreement  that  each  country  would  only  be  entitled  to  regulate  the  shipping  of  exports 
out  of  its  ports.  Other  formulations  could  be  examined,  but  it  must  be  understood 
that  C.S.G.  Governments  cannot  accept  the  wide  ranging  jurisdictional  claims  of  the 
United  States,  which  appear  to  extend,  for  example,  even  to  the  inland  carriage  of 
goods  within  C.S.G.  countries  when  such  carriage  is  part  of  a  through  movement  of 
goods  to  or  from  the  United  States.  (C.S.G.  Secretariat:  United  States  Policy  Towards 
Regulation  of  Liner  Shipping,  January  1978.) 

In  reply  to  the  question  how  many  prosecutions  had  been  instituted  for 
offences  in  relation  to  aircraft  under  the  Tokyo,  Hague  and  Montreal  Conventions 
respectively,  since  the  corresponding  United  Kingdom  statutes  were  enacted, 
the  Attorney-General  wrote: 

Five  prosecutions  have  been  instituted  under  the  Tokyo  Convention  Act  1967;  one 
prosecution  has  been  instituted  under  the  Hijacking  Act  1971  which  gave  effect  to  the 
Hague  Convention  for  the  Suppression  of  Unlawful  Seizure  of  Aircraft;  and  one 
prosecution  has  been  instituted  under  the  Protection  of  Aircraft  Act  1973  which  gave 
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effect  to  the  Montreal  Convention  for  the  Suppression  of  Unlawful  Acts  against  the 
Safety  of  Civil  Aviation.  ( Hansard ,  H.C.  Debs.,  vol.  942,  Written  Answers,  col.  608 : 
25  January  1978.) 

In  moving  the  second  reading  of  the  Suppression  of  Terrorism  Bill  in  Com¬ 
mittee  of  the  House  of  Commons,  the  Parliamentary  Under- Secretary  of  State, 
Home  Office,  Dr.  Summerskill,  stated: 

The  primary  purpose  of  the  Bill  is  to  enable  the  United  Kingdom  to  ratify  without 
reservation  the  European  Convention  on  the  Suppression  of  Terrorism.  The  con¬ 
vention  is  a  Council  of  Europe  convention  and  as  such  is  restricted  to  member  States 
of  the  Council  oi  Europe.  It  represents  a  response  by  those  European  States  which 
share  common  democratic  values  and  a  respect  for  human  rights  to  the  numerous  and 
horrible  acts  of  international  terrorism  which  have  taken  place  in  Europe  and  else¬ 
where  in  the  past  10  years. 

The  convention  has  its  origin  in  a  recommendation  of  the  Consultative  Assembly  of 
the  Council  of  Europe  which  was  adopted  in  May  i973>  only  a  few  months  after  the 
murder  of  Israeli  athletes  at  the  Munich  Olympic  Games.  This  country  played  a  major 
part  in  the  negotiation  of  the  convention,  and  the  late  Mr.  Crosland  signed  it  on  behalf 
of  the  United  Kingdom  on  the  day  it  was  opened  for  signature,  along  with  all  the  then 
members  of  the  Council  of  Europe  except  Malta  and  the  Republic  of  Ireland.  Spain 
subsequently  joined  the  Council  of  Europe  but  has  not  signed  the  convention. 

The  Government’s  intention  to  seek  parliamentary  approval  to  enable  the  United 
Kingdom  to  ratify  the  convention  without  reservation  at  the  earliest  opportunity  was 
announced  on  17th  January  1977  by  the  present  Foreign  Secretary,  who  was  then 
Minister  of  State  at  the  Foreign  and  Commonwealth  Office. 

The  convention  may  be  seen  as  an  extension  of  the  arrangements  created  for  dealing 
with  acts  of  terrorism  which  are  set  out  in  the  Hague  Convention  on  Hijacking,  the 
Montreal  convention  which  deals  with  offences  against  aircraft,  and  the  Internationally 
Protected  Persons  Convention,  which  was  signed  at  New  York. 

Those  conventions  are  aimed  at  acts  of  terrorism  which  are  international  in  charac¬ 
ter,  and  they  require  contracting  States  either  to  extradite  fugitives  accused  of  these 
offences  or  to  take  steps  to  prosecute  them.  Contracting  States  to  these  three  con¬ 
ventions  are  consequently  obliged  to  take  jurisdiction  over  the  offences  wherever  and 
by  whomsoever  committed,  if  the  offender  is  present  in  their  territory  and  is  not 
extradited. 

The  United  Kingdom  has  ratified  the  Hague  and  Montreal  conventions  and  a  Bill 
to  enable  us  to  ratify  the  Internationally  Protected  Persons  Convention  has  passed 
through  all  its  stages  in  this  House  and  is  now  in  another  place. 

The  European  Convention  on  the  Suppression  of  Terrorism  substantially  extends 
the  arrangements  under  those  conventions — the  other  three  I  have  mentioned — by 
covering  a  much  wider  range  of  offences  and  by  obliging  contracting  States  to  dis¬ 
regard  for  the  purposes  of  extradition  between  them  the  political  element  in  some  of 
the  offences  covered  by  the  convention.  ( Hansard ,  H.C.  Debs.,  vol.  948,  cols.  1576- 
7:  26  April  1978.) 

In  the  course  of  the  debate  on  the  second  reading  in  the  House  of  Lords  of 
the  Internationally  Protected  Persons  Bill,  the  Minister  of  State,  Foreign  and 
Commonwealth  Office,  Lord  Goronwy- Roberts,  observed: 

The  Bill  does  not  create  any  new  offences  in  the  United  Kingdom,  except  that  of 
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threatening  to  commit  one  of  the  specified  offences  against  a  protected  person.  It  will, 
however,  extend  the  jurisdiction  of  the  United  Kingdom  courts  so  that  the  offences 
covered  by  the  Convention  will  be  triable  in  the  United  Kingdom,  even  though  they 
have  been  committed  outside  this  country.  ( Hansard ,  H.L.Debs.,  vol.  392,  col.  404: 
17  May  1978.) 

On  25  July  1978,  the  Government  of  the  United  Kingdom  submitted  the 
following  statement  of  views  to  the  Government  of  the  United  States  in  respect  of 
the  United  States  Civil  Aeronautics  Board: 

The  Government  of  the  United  Kingdom  submit  the  following  views  on  the  Civil 
Aeronautics  Board’s  Advance  Notice  of  Proposed  Rule  Making,  dated  9  March  1978, 
in  Docket  322x9.  In  their  Advance  Notice  the  Civil  Aeronautics  Board  put  forward  a 
‘tentative  legal  conclusion’  that  the  expression  ‘citizen  of  the  United  States’  appearing 
in  section  408(a)(4)  of  the  Federal  Aviation  Act  1958,  as  amended,  should  be  inter¬ 
preted  as  regards  corporations  so  as  to  include  all  bodies  incorporated  in  the  United 
States.  Previously  it  has  been  assumed  that  the  expression  ‘citizen  of  the  United  States’ 
in  section  408(a)(4)  is  to  be  construed  in  accordance  with  the  definition  set  forth  in 
section  101(13)  °f  the  Act  which  provides  as  follows: 

‘(13)  “Citizen  of  the  United  States”  means  (a)  an  individual  who  is  a  citizen  of  the 
United  States  or  of  one  of  its  possessions,  or  ...  (c)  a  corporation  or  association  created 
or  organised  under  the  laws  of  the  United  States  or  of  any  State,  Territory  or  possession 
of  the  United  States,  of  which  the  president  and  two-thirds  or  more  of  the  board  of 
directors  and  other  managing  officers  thereof  are  such  individuals  and  in  which  at 
least  75  per  centum  of  the  voting  interest  is  owned  or  controlled  by  persons  who  are 
citizens  of  the  United  States  or  of  one  of  its  possessions.’ 

The  Board  now  puts  forward  the  proposition  that  in  regard  to  section  408(a)(4)  ‘the 
context  otherwise  requires’  and  that  a  wider  definition  should  therefore  be  given  to  the 
expression  ‘citizen  of  the  United  States’.  The  Board  expressed  the  view  that  their  new 
interpretation  may  cause  burdens  and  hardships  which  they  could  not  then  assess  and 
that  since  it  would  apply  retrospectively  it  could  ‘result  in  an  extraordinary  burden  on 
persons  subject  to  the  Act’.  They  therefore  sought  comment  on  the  nature  and  extent 
of  the  problem  that  might  be  created  by  its  tentative  conclusion. 

2.  In  the  submission  of  the  Government  of  the  United  Kingdom  the  proposed 
change  in  construction  of  the  Federal  Aviation  Act  is  fundamentally  unacceptable  for 
three  reasons: 

(1)  If  applied  with  retrospective  effect  it  would  be  unjust,  inequitable  and  discrimina¬ 
tory  in  its  impact  on  foreign-controlled  air  carriers  and  aviation  enterprises ; 

(2)  It  would  lead  to  the  assumption  by  the  Civil  Aeronautics  Board  of  an  exorbitant 
jurisdiction  not  justifiable  under  international  law  over  transactions  which  properly 
fall  to  be  regulated  under  foreign  legal  systems ; 

(3)  It  could  lead  to  attempts  by  the  Civil  Aeronautics  Board  to  intervene  in  the  ac¬ 
quisition  by  foreign  governments  of  ownership  and  control  of  corporations  incorpora¬ 
ted  under  their  own  laws  and  thus  transgress  the  fundamental  principle  of  international 
law  that  a  State  may  properly  acquire  control,  subject  to  certain  well-known  con¬ 
ditions,  over  property  or  enterprises  situated  within  its  jurisdiction. 
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(1)  Retrospective  Effect.  A  clear  change  in  the  construction  of  a  legislative  provision 
which  has  been  applied  for  40  years  would  amount  in  practice  to  legislating  with 
retrospective  efFect.  Acquisitions  and  transactions  which  were  entirely  lawful  when 
made  would  now  require  approval  of  the  Civil  Aeronautics  Board  and  would  be  open  to 
challenge.  This  would  clearly  create  an  immense  amount  of  confusion  and  undermine 
the  validity  of  rights  lawfully  acquired  under  the  legal  system  of  the  United  States. 
The  impact  of  this  would  fall  almost  entirely  on  foreign  air  carriers  and  aviation 
enterprises  and  to  this  extent  would  constitute  unfair  discrimination  against  them.  It 
would  be  inequitable  in  that  the  adverse  efFect  would  not  flow  from  any  act  on  the 
part  of  any  of  these  foreign  enterprises. 

(2)  Exorbitant  Jurisdiction.  It  appears  from  the  jurisprudence  of  the  Board  that  a  wide 
construction  is  given  to  the  term  ‘acquire  control  in  any  manner  whatsoever’  in  section 
408  of  the  Federal  Aviation  Act.  It  could  therefore  be  held  that  transactions  under 
which  a  foreign  air  carrier  or  person  controlling  a  foreign  air  carrier  acquires  control 
of  a  corporation  incorporated  under  the  laws  of  a  foreign  country  but  having  a  sub¬ 
sidiary  in  the  United  States  or  a  controlling  interest  in  a  corporation  which  would  be  a 
‘citizen  of  the  United  States’  under  the  proposed  new  definition  would  require  the 
approval  of  the  Civil  Aeronautics  Board.  The  impact  of  such  a  transaction  on  the 
United  States  incorporated  subsidiary  or  other  corporation  would  be  of  an  indirect 
character.  In  the  submission  of  the  United  Kingdom  Government  it  would  be  contrary 
to  well-understood  principles  of  comity  and  of  jurisdiction  under  international  law  that 
transactions  affecting  two  or  more  corporations  incorporated  under  the  laws  of  the 
United  Kingdom  could  not  be  carried  out  without  the  approval  of  an  administrative 
body  in  the  United  States,  simply  because  one  of  the  United  Kingdom  bodies  con¬ 
cerned  happened  to  have  a  US  subsidiary  or  an  interest  in  a  US  corporation. 

(3)  Intervention  in  Acquisitions  by  Foreign  Governments.  A  special  aspect  of  the  more 
general  objection  set  forth  in  (2)  above  is  that  the  application  of  the  proposed  interpre¬ 
tation  could  lead  to  purported  intervention  by  the  Civil  Aeronautics  Board  in  acqui¬ 
sitions  of  control  of  foreign  corporations  by  their  own  governments.  It  is  clear  that 
there  are  no  grounds  for  regarding  foreign  sovereign  states  as  exempt  from  the  pro¬ 
visions  of  the  Federal  Aviation  Act,  and  many  foreign  states  are  either  themselves 
foreign  air  carriers  or  are  persons  ‘controlling  a  foreign  air  carrier’.  In  consequence, 
where  they  acquire  control  of  a  corporation  incorporated  under  their  own  law  which 
happened  to  have  a  US  subsidiary  or  where  they  acquire  by  purchase  a  UK  share¬ 
holding  interest  in  a  US  corporation,  this  could  under  the  proposed  definition  be 
held  to  require  the  approval  of  the  US  Civil  Aeronautics  Board.  But  it  is  clearly  es¬ 
tablished  in  customary  international  law  that  a  State  may  expropriate  or  otherwise 
acquire  control  of  property  within  its  jurisdiction,  including  corporations  formed 
under  its  laws,  provided  that  as  regards  foreign  interests  it  acts  in  good  faith  for  a  public 
purpose  related  to  its  internal  needs  and  pays  adequate  compensation.  Any  attempt  by 
the  Civil  Aeronautics  Board  to  require  their  approval  for  transactions  under  which 
the  United  Kingdom  Government  have  in  the  past  nationalised  United  Kingdom 
aviation  enterprises,  simply  because  these  enterprises  had  an  interest  in  a  corporation 
incorporated  in  the  United  States,  would  inevitably  lead  to  the  most  serious  conflicts 
with  the  Government  of  the  United  Kingdom.  The  United  Kingdom  Government 
submit  that  any  such  attempts  could  not  be  justified  under  any  of  the  international  legal 
rules  relating  to  jurisdiction.  They  endorse  the  Statement  of  Further  Views  by  the 
Department  of  State  submitted  to  the  Civil  Aeronautics  Board  on  16  June  1978. 

In  conclusion  the  Government  of  the  United  Kingdom  submit  that  the  practical 
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effect  of  the  new  interpretation  proposed  by  the  Board  would  be  so  unjust,  inequitable 
and  contrary  to  well-understood  principles  of  international  law  and  comity  that  it 
could  not  reasonably  be  held  that  the  context  of  section  408  of  the  Federal  Aviation 
Act  requires  it.  The  interpretation  upheld  over  many  years  has  not  given  rise  to 
international  difficulties  and  should  be  continued.  (Text  provided  by  the  Foreign  and 
Commonwealth  Office.) 

In  reply  to  the  question  what  action  was  the  Government  taking  on  the  extra¬ 
territorial  application  of  recent  United  States  anti-boycott  legislation,  the 
Secretary  of  State  for  Trade  wrote: 

I  assume  that  my  hon.  Friend  is  referring  to  the  recent  amendments  to  the  United 
States  Export  Administration  Act.  The  regulations  implementing  these  amendments 
claim  to  apply  to  certain  activities  of  those  companies  incorporated  in  the  United 
Kingdom  which  are  controlled  by  a  company  incorporated  in  the  United  States  of 
America,  even  if  these  activities  take  place  outside  the  United  States.  The  Govern¬ 
ment  are  concerned  at  this  extra-territorial  aspect  of  the  United  States  regulations, 
which,  in  their  view,  infringe  the  jurisdiction  of  the  United  Kingdom  and  could  have 
an  adverse  effect  on  United  Kingdom  trade  and  employment.  Our  position  has  been 
made  clear  to  the  United  States  Government,  and  my  Department  is  discussing  with 
United  States  representatives  how  to  mitigate  the  effects  of  these  regulations  on  United 
Kingdom  companies.  {Hansard,  H.C.  Debs.,  vol.  954,  Written  Answers,  cols.  790-1 : 
26  July  1978.) 

On  27  July  1978,  the  British  Embassy  at  Washington  presented  the  following 
Note  (No.  196)  to  the  United  States  Department  of  State: 

Her  Britannic  Majesty’s  Embassy  present  their  compliments  to  the  Department  of 
State  and  have  the  honour  to  inform  them  that  Her  Majesty’s  Government  have  noted 
that  The  National  Commission  for  the  Review  of  Antitrust  Laws  and  Procedures  has 
begun  its  work,  and  that  some  of  the  subjects  which  it  is  planning  to  consider  are  of 
particular  interest  to  them.  HM  Government  consider  that  it  may  be  useful  to  present 
their  views  on  these  to  the  Commission.  The  Embassy  have  therefore  been  instructed 
to  request  the  Department  of  State  to  forward  this  Note  to  the  Commission  for  its 
consideration. 

HM  Government  would  observe  that  the  enormous  expansion  of  international 
trade  since  the  Second  World  War  and  the  increasingly  close  economic  and  commercial 
links  between  different  countries  have  added  further  complexity  to  the  pursuit  of 
particular  national  antitrust  policies  at  a  time  when  there  is  no  internationally  accepted 
body  of  law  with  regard  to  competition  policies.  This  is  perhaps  most  evident  in  areas 
of  particular  interest  and  importance  to  individual  governments.  National  policies 
themselves  frequently  involve  a  degree  of  government  regulation  of  such  areas  of 
important  economic  activity  as  natural  resources  and  transportation. 

HM  Government  adhere  to  the  principle  that  the  nationals  and  companies  of  one 
country  who  trade  or  operate  overseas  should,  in  the  countries  in  which  they  carry  on 
business  activities,  conform  with  the  laws  applying  there,  and  should  take  fully  into 
account  the  policy  objectives  established  there.  However,  in  the  absence  of  international 
agreement  as  to  the  substance  of  competition  policy  and  law,  HM  Government  do  not 
believe  it  to  be  justified  in  law,  or  conducive  to  international  trade,  if  one  country 
unilaterally  attempts  to  impose  its  national  policies  outside  its  proper  and  undisputed 
jurisdiction. 
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HM  Government  are  themselves  very  concerned  to  pursue  a  vigorous  pro-com¬ 
petition  policy.  In  the  United  Kingdom  this  is  carried  out  primarily  by  the  responsible 
Minister  in  the  Government,  following  investigations  by  the  Monopolies  and  Mergers 
Commission.  Other  countries  follow  different  procedures  reflecting  their  national 
institutions  and  laws.  In  the  view  of  HM  Government  the  differences  that  exist 
between  national  competition  policies  mean  that,  where  matters  arise  affecting  the 
interests  of  more  than  one  country,  these  can  be  resolved  most  expeditiously  and 
harmoniously  by  consultation  between  the  governments  concerned. 

HM  Government  consider  that  in  the  present  state  of  international  law  there  is  no 
basis  for  the  extension  of  one  country’s  antitrust  jurisdiction  to  activities  outside  that 
country  by  foreign  nationals.  They  have  been  concerned  at  attempts  which  have  on 
occasion  been  made  in  the  course  of  United  States  antitrust  investigations  to  extend 
United  States  jurisdiction  to  the  United  Kingdom  by  wide  ranging  demands  for 
production  of  information  located  within  the  jurisdiction  of  the  United  Kingdom, 
such  demands  being  made,  for  example,  through  the  issue  of  civil  investigative  de¬ 
mands  under  threat  of  criminal  penalties  for  noncompliance.  Such  an  infringement  of 
national  jurisdiction  inevitably  gives  rise  to  problems  of  conflict  of  jurisdiction,  laws 
and  policies  and  to  counter-action  by  affected  governments  to  defend  their  interests. 

In  common  with  other  governments  HM  Government  have  legislative  powers  to 
prevent  or  restrict  compliance  with  such  demands.  On  a  number  of  occasions  in  recent 
years  they  have  felt  obliged  to  use  these  in  relation  to  action  taken  by  the  United  States 
in  pursuit  of  particular  antitrust  investigations.  Apart  from  the  strain  which  such  action 
imposes  on  relations  between  friendly  governments,  it  also  leads  to  time-consuming 
and  expensive  activity  which  is  not  conducive  to  the  furtherance  of  the  investigation 
in  question. 

HM  Government  consider  that  such  difficulties  can  be  avoided  if  procedures  like 
civil  investigative  demands  are  confined  to  matters  unquestionably  within  the  territorial 
jurisdiction  of  particular  governments.  Where  a  country  considers  that  its  interests 
may  be  adversely  affected  by  activities  outside  its  territory  undertaken  by  foreign 
nationals  or  companies,  HM  Government  believe  that  the  investigation  and  resolution 
of  the  issue  should  be  a  matter  of  intergovernmental  discussion.  This  is  particularly 
appropriate  where  activity  by  persons  outside  one  country’s  jurisdiction,  which  is 
under  investigation  by  the  authorities  of  that  country,  falls  in  an  area  of  evident 
national  importance  to  the  country  having  jurisdiction  over  the  persons  and  documents 
or  activities  in  question. 

HM  Government’s  experience  over  many  years  has  shown  that  differences  in  national 
competition  policies  can  easily  generate  considerable  conflict.  They  believe  that  it  is 
in  Governments’  own  interests,  and  also  in  the  interest  of  promoting  mutually  ad¬ 
vantageous  trading  relations,  that  such  friction  should  be  avoided  wherever  possible. 
To  this  end  they  wish  to  express  the  hope  that  international  aspects  of  competition 
policy,  such  as  those  mentioned  above,  will  be  taken  fully  into  account  in  the  Com¬ 
mission’s  conclusions  and  in  any  future  legislation  bearing  on  competition  policy. 
(Text  provided  by  the  Foreign  and  Commonwealth  Office.) 

In  reply  to  an  oral  question,  the  Attorney-General,  Mr.  S.  Silkin,  stated: 

The  Director  of  Public  Prosecutions  for  Northern  Ireland  has  reported  that  one  case 
has  been  instituted  under  the  provisions  of  the  Criminal  Jurisdiction  Act  1975.  This 
case  involves  three  persons  who  have  been  returned  for  trial  to  the  Belfast  City  Com¬ 
mission  for  offences  including  the  extra-territorial  offence  of  murder  in  the  Republic 
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of  Ireland  and  possession  of  firearms  in  that  jurisdiction.  The  trial  of  these  persons  is 
pending.  ( Hansard ,  H.C.  Debs.,  vol.  950,  col.  mo:  22  May  1978.) 

During  the  debate  in  the  House  of  Commons  on  the  third  Reading  of  the 
Suppression  of  Terrorism  Bill,  the  Minister  of  State,  Home  Office,  Mr.  Bryn- 
mor  John,  stated  in  part: 

The  Bill  will  bring  about  major  changes  in  our  extra-territorial  jurisdiction  as  well 
as  in  our  traditional  extradition  procedures.  I  feel  that  the  speed  with  which  both  the 
Standing  Committee  and  the  House  have  managed  to  transact  the  business  is  a  recog¬ 
nition  of  the  importance  with  which  our  Parliament  views  the  matter. 

At  present,  the  Convention  has  been  ratified  by  three  member  States  of  the  Council 
of  Europe — Austria,  Sweden  and  the  Federal  Republic  of  Germany — and  it  comes 
into  force  on  4th  August  this  year.  We  shall  be  the  fourth  member  to  ratify. 

Once  Royal  Assent  has  been  given,  a  number  of  orders  will  have  to  be  laid,  but  we 
expect  that  all  this  will  be  completed  within  a  few  months,  enabling  us  to  ratify  the 
Convention  by  this  autumn.  ( Hansard ,  H.C.  Debs.,  vol.  951,  col.  533:  9  June  1978.) 

Later  in  his  speech,  the  Minister  of  State  remarked: 

.  .  .  legislation  of  a  reciprocal  nature,  which  is  embodied  in  the  Criminal  Jurisdiction 
Act  1975,  enables  courts  in  the  Republic  to  try  offenders  for  crimes  committed  in 
Northern  Ireland,  and  vice  versa.  That  extends  to  some  offences  connected  with 
explosives  committed  in  Great  Britain.  But  it  affects  only  crimes  or  offences  committed 
after  1st  June  1976.  (Ibid.,  col.  534.) 

In  reply  to  a  question,  the  Minister  of  State,  Foreign  and  Commonwealth 
Office,  Lord  Goronwy-Roberts,  stated: 

...  a  British  national,  Mr.  Roy  Bates,  is  living  on  a  wartime  gun  platform  called 
Rough’s  Tower,  seven  miles  off  Harwich.  The  gun  platform  remains  the  property  of 
the  British  Crown,  but  it  lies  outside  British  territorial  waters.  In  October  we  were 
informed  by  the  Embassy  of  the  Federal  Republic  of  Germany  that  a  German  national 
was  believed  to  be  held  prisoner  there.  To  the  best  of  our  knowledge  the  German 
national  in  question  left  Rough’s  Tower  some  time  ago.  ( Hansard ,  H.L.  Debs.,  vol. 
397,  cols.  4-5:  5  December  1978.) 

The  following  question  was  then  put  to  the  Minister  of  State: 

...  is  it  not  the  case  that  the  British  national  on  this  tower  has  been  reported  in  the 
Press  as  having  taken  actions  which,  if  they  had  been  committed  in  a  place  where 
there  was  jurisdiction,  would  have  been  crimes;  but  that  as  there  is  no  jurisdiction  on 
this  tower  no  action  has  been  taken  to  restrain  him  from  capturing  or  kidnapping 
people  and  holding  them  to  ransom  ? 

The  Minister  of  State  replied: 

...  I  think  that  the  noble  Lord  puts  the  position  fairly.  I  understand  that  in  1968  there 
was  a  case  which,  to  some  extent,  was  heard  in  Chelmsford.  However,  it  could  not  be 
pursued  since  at  the  time  of  the  incident  then  in  question — which  took  place  on  Rough’s 
Tower— the  defendant  was  held  to  be  outside  the  area  of  the  court’s  geographical 
jurisdiction.  What  has  been  said  this  afternoon,  of  course,  supports  the  case  for  an 
appraisal  of  the  position  on  this  installation,  and  I  shall  convey  to  my  right  honourable 


ON  INTERNATIONAL  LAW  1978  393 

friends  the  feeling,  which  I  think  is  general  to  the  House,  that,  small  and  incidental  as 
the  position  may  be  now,  it  should  be  reappraised  and  any  necessary  action  taken. 
(Ibid.,  col.  6.) 

[Editorial  note :  The  case  referred  to  is  that  of  R.  v.  Bates,  Essex  Assizes,  21 
October  1968  (unreported).  On  a  charge  under  the  Firearms  Act  1937,  Chapman 
J.  held  that  the  jurisdiction  of  the  Admiral  did  not  apply  to  an  artificial  structure 
not  being  a  ship  and  that  the  Firearms  Act  was  intended  to  operate  only  within 
‘the  ordinary  territorial  limits’  and  on  British  ships.] 

Part  Eight:  III.  A.  State  territory  and  territorial  jurisdiction — acquisition  and 
transfer  of  territory — acquisition 

(See  Part  Seven:  II.  C.,  supra.) 

Part  Eight:  IV.  State  territory  and  territorial  jurisdiction — regime  under  the 
Antarctic  Treaty 

During  his  opening  statement  at  the  Special  Antarctic  Treaty  Consultative 
Meeting  in  Canberra,  Australia,  on  27  February  1978,  the  Leader  of  the  United 
Kingdom  Delegation,  Sir  Donald  Logan,  stated: 

In  short,  the  aim  of  my  Government  in  this  work  will  be  first  to  set  up  an  effective 
regime  for  the  conservation  of  the  Antarctic  marine  ecosystem  as  a  whole  over  the 
long  term;  second,  to  create  this  regime  by  a  separate  Convention;  third,  to  ensure 
that  both  the  regime  and  the  Convention  shall  be  acceptable  to  the  international 
community.  (ANT/SCM/33:  Text  provided  by  the  Foreign  and  Commonwealth 
Office.) 

Part  Nine  :  I.  A.  Seas,  waterways — territorial  sea — delimitation 

The  following  memorandum,  dated  December  1976,  was  submitted  by  the 
Foreign  and  Commonwealth  Office  to  the  House  of  Commons  Expenditure 
Committee  (Trade  and  Industry  Sub-Committee)  investigating  the  United 
Kingdom  fishing  industry.  The  Committee’s  report  and  associated  papers  were 
ordered  by  the  House  of  Commons  to  be  printed  on  13  April  1978: 

THE  CRITERIA  USED  TO  DETERMINE  BASELINES  FOR  THE 
TERRITORIAL  SEA  OF  THE  UNITED  KINGDOM 

Memorandum  submitted  by  the  Foreign  and  Commonwealth  Office 

1.  In  the  law  of  the  United  Kingdom  the  basic  legal  text  is  the  Territorial  Waters 
Order  in  Council  1964,  made  on  25th  September  1964  (SI  1965  Part  III  at  page  6452 
A).  Article  2  of  that  Order  in  Council  provides  that  the  baseline  is  the  low  water  line 
along  the  coast  including  certain  low  tide  elevations,  that  is,  features  in  the  sea  which 
are  dry  at  low  tide.  Article  3  provides  for  specific  straight  lines  to  be  drawn  between 
certain  headlands  and  islands  lying  between  Cape  Wrath  and  the  Mull  of  Kintyre. 
These  baselines  are  set  out  in  the  Schedule  to  the  Order.  Articles  4  and  5  cover  the 
case  of  bays  and  provide  that,  where  the  line  across  the  mouth  of  the  bay  is  not  longer 
than  24  miles  and  where  the  coastal  outline  of  the  bay  is  sufficiently  deep  into  the  land 
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that  the  area  behind  the  line  constituted  by  the  mouth  of  the  bay  is  at  least  as  large 
as  the  area  of  a  semi-circle  drawn  on  that  line,  a  straight  baseline  may  be  drawn 
across  the  mouth  of  the  bay.  Where  the  line  of  the  mouth  of  the  bay  is  longer  than  24 
miles,  a  line  of  24  miles  may  be  drawn  within  the  bay.  The  above  attempts  to  summarise 
the  effect  of  the  provisions  rather  than  setting  them  out  in  their  technical  wording. 

2.  The  baselines  set  out  in  the  Order  in  Council  reflect  Section  II  (Limits  of  the 
Territorial  Sea)  of  the  Convention  on  the  Territorial  Sea  signed  in  Geneva  on  29 
April  1958,  which  has  been  ratified  by  many  countries  including  the  United  Kingdom. 

3.  As  was  stated  in  answer  to  Question  173,  the  United  Kingdom’s  baselines  are 
thus  defensible  in  terms  of  international  law. 

4.  Article  4  of  the  Territorial  Sea  Convention  was  based  substantially  on  the 
judgment  of  the  International  Court  of  Justice  in  the  Fisheries  Case  (United  Kingdom 
v  Norway)  (ICJ  Rep  1951,  page  116)  which  is  referred  to  in  Question  175;  and  Article 
3  of  the  Territorial  Waters  Order  in  Council  1964  gives  effect  to  the  principle  of 
Article  4  of  the  Convention  in  establishing  straight  baselines  over  the  sector  between 
Cape  Wrath  and  the  Mull  of  Kintyre. 

5.  Torbay,  which  was  expressly  mentioned  in  Question  171,  is  a  bay  whose  coastal 
outline  is  relatively  deep  into  the  land.  By  virtue  of  Article  4  of  the  Order,  reflecting 
Article  7  of  the  Convention,  the  baseline  there  is  a  straight  line  joining  the  low  water 
line  at  the  headlands  of  the  bay.  ( House  of  Commons  Sessional  Papers,  1977-8,  Paper 
356-11,  p.  71.) 

In  reply  to  a  question,  the  Minister  of  State,  Foreign  and  Commonwealth 
Office,  wrote: 

There  are  no  plans  to  extend  the  United  Kingdom  territorial  sea  from  3  to  12  nautical 
miles  at  this  time.  However,  the  Government  support  the  proposal  at  the  Law  of  the 
Sea  Conference  to  establish  the  right  of  coastal  States  to  declare  a  territorial  sea  up  to 
12  miles  in  breadth,  as  part  of  an  internationally  acceptable  regime  for  territorial 
waters.  ( Hansard ,  H.L.  Debs.,  vol.  391,  col.  169:  2  May  1978.) 

In  the  course  of  a  debate  in  the  House  of  Lords  on  oil  pollution,  the  Govern¬ 
ment  spokesman,  Lord  Strabolgi,  stated: 

With  regard  to  United  Kingdom  territorial  waters,  I  may  say  .  .  .  that  the  question  of  a 
possible  extension  of  United  Kingdom’s  territorial  waters  has  been  raised,  and  I  can 
confirm  that  this  issue  is  now  under  consideration  by  the  Government.  {Hansard, 
H.L.  Debs.,  vol.  395,  col.  1052:  27  July  1978.) 

In  reply  to  a  question,  the  Minister  of  State,  Foreign  and  Commonwealth 
Office,  wrote: 

The  territorial  waters  of  the  Falkland  Islands  are  currently  set  at  three  miles,  measured 
from  base  lines.  ( Hansard ,  H.C.  Debs.,  vol.  952,  Written  Answers,  col.  136:  20  June 
1978.) 

On  8  August  1978,  an  Exchange  of  Notes  was  concluded  between  the  Govern¬ 
ments  of  the  United  Kingdom  and  France  which,  inter  alia,  delimited  the 
territorial  sea  adjacent  to  the  New  Hebrides  (for  the  full  details  of  this  Exchange 
of  Notes,  see  Part  Nine:  X.,  infra). 
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Part  Nine:  I.  B.  Seas,  waterways — territorial  sea — legal  status 

In  reply  to  the  question  what  legal  obligations  existed  which  required  Her 
Majesty’s  Government  to  share  oil  discoveries  in  the  Falkland  Islands  and  their 
territorial  waters  with  any  other  foreign  Government,  the  Minister  of  State, 
Foreign  and  Commonwealth  Office,  wrote: 

In  the  view  of  Her  Majesty’s  Government  no  such  legal  obligations  exist.  {Hansard, 
H.C.  Debs.,  vol.  946,  Written  Answers,  col.  323:  16  March  1978.) 

In  reply  to  the  question  what  steps  Her  Majesty’s  Government  were  taking 
to  ensure  that  coastal  States  had  adequate  jurisdiction  to  enforce  internationally 
agreed  standards  and  rules  within  their  own  territorial  sea,  the  Minister  of 
State,  Foreign  and  Commonwealth  Office,  wrote: 

Questions  of  jurisdiction  are  the  subject  of  negotiations  at  the  Law  of  the  Sea  Con¬ 
ference.  More  widely,  the  Government  support  actively  the  implementation  of  all 
existing  international  conventions  and  any  other  measures  to  minimise  the  risk  of 
marine  pollution.  {Hansard,  H.L.  Debs.,  vol.  391,  cols.  168-9:  2  May  1978.) 

Part  Nine:  I.  B.  1.  Seas,  waterways — territorial  sea— legal  status — right  of 
innocent  passage 

In  reply  to  a  question,  the  Minister  of  State,  Foreign  and  Commonwealth 
Office,  wrote: 

The  1958  Convention  on  the  Territorial  Sea  and  the  Contiguous  Zone  provides  that 
ships  of  all  states  including  warships  shall  enjoy  the  right  of  innocent  passage  through 
the  territorial  sea.  The  Informal  Composite  Negotiating  Text  of  the  United  Nations 
Law  of  the  Sea  Conference  adopts  a  similar  approach.  As  a  party  to  the  1958  Con¬ 
vention,  Her  Majesty’s  Government  take  the  view  that  there  is  no  basis  in  international 
law  for  requesting  prior  authorisation  or  notification  to  the  coastal  state  of  the  intended 
passage  of  warships  through  the  territorial  sea  and  has  reserved  its  rights  accordingly. 
According  to  information  available  to  Her  Majesty’s  Government,  the  following 
States  have  enacted  legislation  purporting  to  require  prior  notification  of  the  transit 
of  warships  through  territorial  waters: 


Country 

Honduras 

Dominican  Republic 

Soviet  Union 

China 

Denmark 

Libya 


Year  of  enactment 


I935 

i95i 

i960 

1963 

19681 

I9732 


1  If  duration  of  passage  through  Danish  territorial  waters  for 
more  than  two  days,  with  the  exception  of  the  port  areas  of 
Frederikshavn  and  Elsinore  and  the  port  and  roadstead  of 
Copenhagen,  where  prior  permission  required,  and  passage 
through  Hallaenderdyb  and  Drogden,  where  advance  notice 
required. 


2  In  the  Gulf  of  Sirte. 
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Country 

Dominican  Republic 

Bangladesh 

India 

Sudan 

Sri  Lanka 

Denmark 

Pakistan 

Barbados 

Seychelles 

Mauritius 

PDRY 


Year  of  enactment 


*974 

j976 

!976 

r976 

r976 

19761 

1976 

1977 
*977 
I977 
I977 


1  Except  for  the  passage  of  fewer  than  three  warships  simul¬ 
taneously  through  the  Great  Belt,  Samsoe  Belt  or  the  Sound. 


Article  14(6)  of  the  1958  Convention  on  the  Territorial  Sea  and  the  Contiguous 
Zone  requires  that  submarines  engaged  in  innocent  passage  through  the  territorial  sea 
shall  navigate  on  the  surface  and  show  their  flag.  An  identical  provision  appears  in  the 
Informal  Composite  Negotiating  Text.  {Hansard,  H.L.  Debs.,  vol.  388,  cols.  846-7: 
1  February  1978.) 

In  reply  to  the  question  in  the  territorial  seas  of  which  States  had  innocent 
passage  been  suspended,  and  for  how  long,  and  how  often,  the  Minister  of 
State,  Foreign  and  Commonwealth  Office,  wrote: 

According  to  information  held  by  the  Foreign  and  Commonwealth  Office  and  the 
Ministry  of  Defence,  on  1st  August  1977,  North  Korean  authorities  announced  the 
establishment  of  a  military  zone  up  to  50  miles  out  to  sea  off  the  East  coast  of  Korea, 
and  up  to  200  miles  off  its  West  coast.  All  foreign  naval  vessels  and  military  aircraft  are 
reportedly  banned  from  the  zone.  It  appears  that  non-military  ships  may  only  use  the 
zone  with  prior  permission.  In  1967  the  Government  of  India  declared  the  territorial 
waters  of  the  Union  Territory  of  the  Andaman  and  Nicobar  Islands  closed  to  all 
foreign  shipping.  (Ibid.,  cols.  847-8:  1  February  1978.) 

In  reply  to  the  question  whether  Her  Majesty’s  Government  was  considering 
banning  the  use  of  British  territorial  waters  by  large  oil  tankers  operated  under 
flags  of  convenience,  the  Government  spokesman  in  the  House  of  Lords, 
Baroness  Stedman,  stated: 

No,  my  Lords.  While  we  have  reservations  about  the  concept  of  flags  of  convenience, 
to  ban  the  use  of  British  territorial  waters  to  such  vessels  would  be  inconsistent  with 
the  principle  of  innocent  passage  enshrined  in  the  1958  Convention  on  the  Territorial 
Sea,  to  which  the  Government  are  committed.  {Hansard,  H.L.  Debs.,  vol.  390,  col. 
1799:  26  April  1978.) 

In  reply  to  a  supplementary  question,  Baroness  Stedman  stated: 

If  a  substandard  ship  comes  into  a  British  port  we  have  the  power  to  detain  it  until  it  is 
put  right,  but  we  do  not  have  the  right  to  stop  innocent  passage  on  the  high  seas.  (Ibid., 
col.  1800.) 
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Part  Nine  :  IV.  Seas,  waterways — straits 

In  reply  to  the  question  whether  the  Soviet  Union  had  undertaken  in  the 
context  of  the  United  Nations  Law  of  the  Sea  Conference  to  allow  the  regime  of 
free  transit  to  operate  in  any  straits  within  12  nautical  miles  of  the  Soviet 
Union,  and  if  so  in  which  straits,  the  Minister  of  State,  Foreign  and  Common¬ 
wealth  Office,  wrote: 

Her  Majesty’s  Government  have  not  discussed  this  question  with  the  Soviet  Union  but 
see  no  reason  to  believe  that  the  Soviet  Union  would  not  carry  out  its  obligations  if  it 
became  a  party  to  the  [proposed]  new  Law  of  the  Sea  Convention.  ( Hansard ,  H.L. 
Debs.,  vol.  388,  col.  846:  1  February  1978.) 

In  reply  to  a  question,  the  Government  spokesman  in  the  House  of  Lords 
wrote : 

The  main  straits  used  for  international  navigation  within  the  meaning  of  the  Informal 
Composite  Negotiating  Text,  which  exist  within  12  miles  of  the  United  Kingdom, 
appear  to  be  as  follows: 

Waters  between  the  Orkney  and  Shetland  Islands 
Pentland  Firth 
North  Channel 
Dover  Strait 

Waters  between  Land’s  End  and  the  Scilly  Isles. 

(Ibid.,  col.  916:  2  February  1978.) 

Part  Nine  :  VI.  Seas,  waterways — canals 

In  reply  to  a  question,  the  Secretary  of  State,  Foreign  and  Commonwealth 
Affairs,  wrote: 

Britain  has  vital  interests  in  the  Panama  Canal.  Our  ships  are  the  second  largest 
users.  We  have  made  an  exhaustive  study  of  the  texts  of  the  new  treaties,  which  we 
unreservedly  support  as  a  permanent  and  stable  solution  to  the  future  of  the  canal. 
In  our  view  the  treaties  will  ensure  the  maintenance  of  the  canal  as  a  major  international 
water  way  free  and  open  to  all  ships  of  all  nations.  ( Hansard ,  H.C.  Debs.,  vol.  945, 
Written  Answers,  cols.  769-70:  9  March  1978.) 

Part  Nine  :  VII.  A.  1.  Seas,  waterways — the  high  seas — freedom  of  the  high  seas 
— navigation 

In  reply  to  a  question,  the  Minister  of  State,  Foreign  and  Commonwealth 
Office,  wrote: 

Many  States,  including  the  United  Kingdom,  have  in  recent  years  engaged  in  rocket 
and  other  weapons  tests  on  the  high  seas.  In  British  practice  the  tests  are  suspended  if  a 
vessel  enters  the  range.  This  does  not  constitute  a  claim  to  close  an  area  of  the  high 
seas  and  would  not  contravene  Articles  88  and  89  of  the  ICNT.  In  an  earlier  period 
when  nuclear  weapon  tests  were  being  conducted  in  the  Pacific  in  areas  comparatively 
little  used  for  navigation,  the  States  concerned  took  various  measures  to  ensure  that 
navigation  was  not  endangered.  ( Hansard ,  H.L.  Debs.,  vol.  388,  col.  842:  1  February 
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In  reply  to  a  question,  the  Minister  of  State,  Foreign  and  Commonwealth 
Office,  wrote: 

The  use  of  electronic  and  visual  equipment  during  navigation  on  the  High  Seas  is 
permitted  even  if  this  makes  possible  the  observation  of  installations  and  other  vessels. 
Use  of  electronic  equipment  on  vessels  deliberately  to  cause  interference  with  other 
vessels  or  installations  using  their  own  channels  of  communications  is  not  lawful. 
(Ibid.,  col.  845:  1  February  1978.) 

In  the  course  of  a  debate  in  the  House  of  Commons  on  oil  pollution  on  the 
East  Anglian  coast  following  the  collision  of  two  ships  in  the  North  Sea,  the 
Parliamentary  Under-Secretary  of  State  for  Trade,  Mr.  Clinton  Davis,  stated: 

I  cannot  accept  what  the  hon.  Gentleman  says  about  control  of  foreign  ships.  This 
collision  appears  to  have  occurred  in  international  waters.  The  only  way  in  which  one 
can  take  appropriate  action  in  those  circumstances  is  with  the  authority  of  international 
law  and  through  the  responsible  international  organisation,  IMCO.  As  the  hon. 
Member  knows,  IMCO  is  seized  of  that  matter,  particularly  in  the  light  of  the  ‘Amoco 
Cadiz’  incident.  (Hansard,  H.C.  Debs.,  vol.  949,  col.  781:  8  May  1978.) 

Later  in  the  same  debate,  Mr.  Davis  stated: 

On  the  question  of  a  routing  scheme,  the  difficulty  is  that  such  schemes  require 
international  authority — if  they  are  outside  territorial  waters,  we  cannot  impose  a 
scheme  ourselves  .  .  .  (Ibid.,  col.  788.) 

In  reply  to  a  question,  the  Parliamentary  Under-Secretary  of  State,  Foreign 
and  Commonwealth  Office,  wrote: 

An  Argentine  Navy  aircraft  and  ship  intercepted  Polish  fishing  trawlers  near  the 
Falklands  on  13th  May  claiming  that  they  were  in  Argentine  waters.  The  trawlers 
were  outside  the  Falklands  three  mile  territorial  sea  in  waters  which  we  consider  high 
seas.  We  accept  neither  the  Argentine  sovereignty  claim  to  the  Falklands  nor  any 
Argentine  right  to  exercise  maritime  jurisdiction  on  the  basis  of  that  claim.  We  have 
made  this  clear  to  the  Argentine  Government  and  intend  to  continue  to  press  the 
matter  with  them.  (Hansard,  H.C.  Debs.,  vol.  951,  Written  Answers,  cols.  246-7- 
8  June  1978.)  '  ' 

In  reply  to  a  further  question  about  the  same  matter,  the  Parliamentary 
Under-Secretary  of  State  wrote: 

As  regards  the  representations  about  the  interception  of  Polish  trawlers  to  which  my 
hon.  Friend  referred  on  8th  June,  the  Argentine  Government  reserved  their  own 
position  on  sovereignty.  (Hansard,  H.C.  Debs.,  vol.  952,  Written  Answers  cols 
555-6:  28  June  1978.) 

Part  Nine  :  VII.  A.  4.  Seas,  waterways— the  high  seas— freedom  of  the  high  seas 
— right  of  overflight 

In  reply  to  the  question  what  steps  Her  Majesty’s  Government  proposed  to 
take  at  the  Law  of  the  Sea  Conference  to  make  low-level  air  control  systems 
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legitimate  over  offshore  oil  fields,  the  Minister  of  State,  Foreign  and  Common¬ 
wealth  Office,  wrote: 

None.  Her  Majesty’s  Government  do  not  think  it  necessary  to  seek  to  introduce  such  a 
provision  at  the  Law  of  the  Sea  Conference,  as  they  have  always  accepted  the  principle 
of  freedom  of  air  navigation  over  all  waters,  other  than  the  territorial  waters  of  a 
coastal  State,  and  see  no  reason  to  depart  from  this  principle  in  the  case  of  oil  fields  on 
the  high  seas.  ( Hansard ,  H.L.  Debs.,  vol.  391,  col.  168:  2  May  1978.) 

Part  Nine  :  VII.  A.  5.  Seas,  waterways— the  high  seas — freedom  of  the  high  seas 
— other  freedoms 

In  reply  to  the  question  within  what  distance  of  the  shores  of  the  United 
Kingdom  would  the  Informal  Composite  Negotiating  Text  permit  foreign 
Governments  to  establish  permanent  or  temporary  platforms  for  purposes  other 
than  economic  exploration  or  exploitation  (a)  on  the  surface  and  (b)  within  the 
body  of  the  waters,  the  Minister  of  State,  Foreign  and  Commonwealth  Office, 
wrote : 

Provided  that  such  a  platform  did  not  affect  the  exercise  of  the  rights  of  the  coastal 
State  or  of  other  States  and  their  legitimate  uses  of  the  sea,  this  appears  to  be  lawful 
anywhere  outside  the  territorial  sea  of  the  United  Kingdom.  ( Hansard ,  H.L.  Debs., 
vol.  388,  col.  843:  1  February  1978.) 

In  reply  to  a  question  which  in  part  asked  whether  Soviet  vessels  had  con¬ 
ducted  scientific  research  within  the  United  Kingdom  fishery  zone  or  continen¬ 
tal  shelf,  the  Minister  of  State,  Foreign  and  Commonwealth  Office,  wrote: 

As  to  scientific  research,  the  United  Kingdom  recognises  in  general  freedom  of  re¬ 
search  on  the  high  seas,  including  its  fishery  zones  unless  it  is  research  concerning  the 
Continental  Shelf  and  conducted  there.  Comprehensive  information  is  not  available 
therefore  as  to  what  research  has  been  undertaken  within  the  area  of  the  present 
fishery  zone  or  over  its  Continental  Shelf.  (Ibid.,  col.  844:  x  February  1978.) 

In  reply  to  a  question,  the  Minister  of  State,  Foreign  and  Commonwealth 
Office,  wrote: 

The  United  Kingdom  recognises  in  general  freedom  of  research  on  the  High  Seas, 
including  its  fishery  zone,  unless  it  is  research  concerning  the  Continental  Shelf  and 
conducted  there.  Comprehensive  information  is  not  available  therefore  as  to  what 
research  has  been  undertaken  within  the  area  of  the  present  fishery  zone  or  over  its 
continental  shelf.  Much  of  the  fishery  research  is  conducted  under  the  auspices  of 
ICES  so  that  the  results  become  available  to  the  British  authorities.  (Ibid.,  col.  845: 
1  February  1978.) 

In  reply  to  a  question,  the  Government  spokesman  in  the  House  of  Lords 
wrote : 

The  United  Kingdom’s  territorial  sea  extends  to  a  distance  of  three  miles  from  base¬ 
lines  ;  beyond  the  territorial  sea  all  States  enjoy  the  freedom  of  the  high  seas  and  can 
engage  in  naval  exercises  and  weapons  tests.  Safety  zones  may  extend  to  a  distance  of 
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500  metres  around  oil  and  gas  installations,  but  not  their  related  pipelines;  unauthorised 
vessels  and  aircraft  may  not  enter  these  zones,  and  within  them  the  coastal  State  is 
entitled  to  take  measures  necessary  for  the  protection  of  installations.  No  records  are 
available  of  naval  exercises  or  weapon  tests  conducted  by  other  States  outside  the 
United  Kingdom’s  territorial  sea.  (Ibid.,  col.  915:  2  February  1978.) 

In  reply  to  the  question  within  what  distance  of  the  shores  of  the  United 
Kingdom  would  the  Informal  Composite  Negotiating  Text  permit  a  foreign 
Government  to  emplace  equipment  on  the  seabed  for  purposes  other  than 
economic  exploration  or  exploitation,  the  Minister  of  State,  Foreign  and  Com¬ 
monwealth  Office,  wrote: 

If  the  equipment  affected  the  exercise  of  the  sovereign  and  exclusive  rights  enjoyed  by 
the  United  Kingdom  in  its  fishery  zone  of  200  miles  from  base  lines  and  in  respect  of 
its  Continental  Shelf,  the  placing  of  equipment  on  the  seabed  for  purposes  other  than 
economic  exploration  or  exploitation  would  appear  prima  facie  to  be  unlawful.  In 
other  circumstances  the  distance  would  be  three  miles  from  the  base  lines.  (Ibid., 
cols.  915-16:  2  February  1978.) 

In  reply  to  the  question  within  what  distance  of  the  shores  of  the  Soviet  Union, 
and  how  often,  had  the  Royal  Navy  conducted  any  exercises  during  the  last 
10  years,  the  Government  spokesman  in  the  House  of  Lords  wrote: 

The  United  Kingdom  position  on  exercises  is  that  all  nations  have  the  freedom  of  the 
high  seas,  including  the  freedom  to  conduct  exercises  outside  territorial  waters.  As 
regards  the  enjoyment  of  this  freedom  near  the  Soviet  Union  during  the  last  10  years, 
comprehensive  records  are  not  readily  available  but  in  1977  the  Royal  Navy  partici¬ 
pated  in  two  exercises  in  the  Baltic  Sea.  (Ibid.,  col.  916:  2  February  1978.) 

Part  Nine  :  VII.  C.  Seas,  waterways — the  high  seas — hot  pursuit 
In  reply  to  the  question: 

Whether  they  will  take  steps  at  the  Law  of  the  Sea  Conference  to  ensure  that 
vessels  carrying  nuclear  materials  of  any  kind  that  have  been  illicitly  obtained  should 
enjoy  neither  the  right  of  innocent  passage  in  other  States’  territorial  sea,  nor  of  free 
navigation  in  the  High  Seas,  but  should,  like  suspected  carriers  of  psychotropic  sub¬ 
stances  and  radio  pirates,  be  open  to  pursuit  by  Government  vessels  of  all  States. 

the  Minister  of  State,  Foreign  and  Commonwealth  Office,  wrote: 

Her  Majesty’s  Government  do  not  think  it  would  be  wise  to  seek  to  introduce  pro¬ 
visions  at  the  Law  of  the  Sea  Conference  which  could  increase  the  risk  of  interference 
with  maritime  traffic  on  inadequate  grounds  and  evidence.  The  provisions  in  existing 
treaties  and  in  the  Informal  Composite  Negotiating  Text  concerning  pyschotropic 
substances  and  unauthorised  broadcasting  in  fact  do  not  go  as  far  as  the  Question 
implies.  ( Hansard ,  H.L.  Debs.,  vol.  389,  c°l-  4^7  •  28  February  1978.) 

Part  Nine :  VII.  G.  Seas,  waterways— the  high  seas— pollution 
In  reply  to  the  question: 

To  ask  Her  Majesty’s  Government  whether  they  are  satisfied  that  in  the  event  of  an 
oil  tanker  becoming  a  wreck  on  United  Kingdom  shores  they  have  the  powers  im- 
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mediately  to  see  that  the  cargo  is  burnt  without  delay  involved  in  arguing  about 
necessity  or  compensation;  and  if  not,  whether  they  will  take  steps  to  get  such  powers. 

the  Government  spokesman  in  the  House  of  Lords,  Baroness  Stedman,  stated: 

Section  12  of  the  Prevention  of  Oil  Pollution  Act  1971  empowers  the  Secretary  of 
State  to  give  directions  to  those  in  charge  of  a  stricken  tanker  as  to  the  action  they 
should  or  should  not  take,  or  to  take  appropriate  action  himself.  But  an  undertaking 
was  given  to  Parliament  during  the  passage  of  the  relevant  Bill  that  the  interests  likely 
to  be  affected  by  any  proposed  intervention  measures  would  be  consulted. 

In  reply  to  a  further  question  on  this  matter,  Baroness  Stedman  stated: 

The  1969  Intervention  Convention  relates  to  measures  taken  on  the  High  Seas  to 
protect  coastal  and  related  interests  and  normally  requires  consultation  with  the 
vessel  s  flag  State,  and  with  persons  likely  to  be  affected  by  the  measures,  but  it 
recognises  that  in  cases  of  exceptional  urgency  this  may  not  be  possible.  We  believe 
this  to  be  the  right  approach  to  casualties  both  within  and  outside  our  territorial  waters. 
{Hansard,  H.L.  Debs.,  vol.  390,  col.  317:  10  April  1978.) 

In  reply  to  a  question,  the  Government  spokesman  in  the  House  of  Lords, 
Baroness  Stedman,  stated: 

When  a  ship  becomes  a  casualty  off  the  coast  of  any  country  it  is  for  that  coastal  State 
and  not  the  flag  State  to  provide  the  assistance  or  to  intervene  to  protect  its  own 
interests.  The  salvage  of  the  vessel  is  primarily  a  matter  between  the  owner  and  the 
salvage  company,  but  a  coastal  State  has  the  right,  under  the  1969  International 
Convention,  to  give  directions  to  those  in  charge  of  the  stricken  vessel  or  to  take 
direct  action  itself  in  order  to  prevent  or  minimise  any  oil  spillage  or  to  mitigate  its 
consequences.  If  it  were  one  of  our  tankers  in  trouble  off,  say,  the  coast  of  Africa,  we 
would  not  expect  to  wait  for  Her  Majesty’s  Government  to  send  salvage  ships  out 
there  to  deal  with  it ;  we  would  expect  the  coastal  State  affected  to  take  the  necessary 
action.  (Ibid.,  col.  454:  n  April  1978.) 

In  reply  to  a  question,  the  Parliamentary  Under- Secretary  of  State  for  Trade 
wrote : 

We  do  not  yet  know  whether  the  holiday  industry  will  be  significantly  adversely 
affected  by  the  oil  pollution.  Under  the  1969  International  Convention  on  Civil 
Liability  for  Oil  Pollution  Damage  and  the  oil  industry’s  voluntary  CRISTAL 
scheme,  a  maximum  of  $30  million  is  available  to  reimburse  clean-up  costs  and  to  pay 
compensation  for  oil  pollution  damage  resulting  from  the  collision  involving  the 
‘Eleni  V’. 

The  legal  position  of  claims  submitted  by  those  engaged  in  the  holiday  interests 
under  the  Merchant  Shipping  (Oil  Pollution)  Act  1971,  which  implements  the 
1969  convention,  has  not  yet  been  tested  in  our  courts  and,  accordingly,  while  it  may 
be  possible  in  due  course  to  establish  valid  claims,  it  must  be  recognised  that  in  any 
event  there  may  be  difficulty  in  certain  instances  in  demonstrating  the  size  of  any  loss 
and  a  direct  link  with  oil  pollution.  Similarly,  there  is  a  degree  of  uncertainty  about  the 
position  of  claims  by  the  holiday  industry  under  CRISTAL.  {Hansard,  H.C.  Debs., 
vol.  950,  Written  Answers,  cols.  481-2:  23  May  1978.) 
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In  reply  to  a  question,  the  Government  representative  in  the  House  of  Lords 
wrote : 

The  proposed  Merchant  Shipping  Bill  would  enable  the  United  Kingdom  to  ratify  the 
International  Convention  for  the  Prevention  of  Pollution  from  Ships,  1973  (MARPOL 
1973);  the  1978  Protocol  to  that  Convention;  and  the  1978  Protocol  to  the  Inter¬ 
national  Convention  for  the  Safety  of  Life  at  Sea  1974.  Once  brought  into  force 
internationally,  these  Instruments  are  expected  to  reduce  the  risk  of  tanker  casualties, 
and  with  it  accidental  oil  pollution,  and  the  pollution  resulting  from  routine  ships’ 
operations,  notably  tank  cleaning. 

The  Bill  does  not  relate  to  action  to  deal  with  oil  spills  once  they  have  occurred: 
consequently,  it  was  not  thought  appropriate  to  consult  with  fisheries  or  wildlife 
interests.  The  Prevention  of  Oil  Pollution  Act  1971  already  provides  for  fines  not 
exceeding  £50,000  on  summary  conviction  and  unlimited  fines  on  conviction  on  in¬ 
dictment  for  unlawful  operational  discharges  of  oil:  these  provisions,  which  will  still 
apply  to  the  stricter  discharge  requirements  under  MARPOL  1973,  are  judged  to  be 
appropriate.  ( Hansard ,  H.L.  Debs.,  vol.  392,  col.  1378:  7  June  1978.) 

In  reply  to  an  oral  question,  the  Parliamentary  Under-Secretary  of  State  for 
Trade,  Mr.  Clinton  Davis,  stated: 

The  Government  will  continue  to  pursue  practical  measures  to  improve  tanker 
safety  and  reduce  oil  pollution  as  an  ongoing  process.  At  the  current  conference  of  the 
Inter-Governmental  Maritime  Consultative  Organisation  (IMCO)  we  have  proposed 
that  there  should  be  mandatory  special  training  requirements  for  the  masters,  officers 
and  crews  of  tankers  and  of  ships  carrying  dangerous  cargoes  in  bulk.  ( Hansard , 
H.C.  Debs.,  vol.  952,  col.  23:  19  June  1978.) 

During  a  debate  on  oil  pollution,  the  Government  spokesman  in  the  House  of 
Lords,  Lord  Strabolgi,  stated: 

The  noble  Earl,  Lord  Kinnoull,  raised  the  question  of  the  intervention  after  a 
casualty.  He  referred  to  the  possibility  of  a  tanker  collision  outside  our  territorial 
waters.  In  such  circumstances,  we  would  indeed  first  endeavour  to  contact  the  ship¬ 
owner  and  flag  State.  However,  if  there  were  insufficient  time  to  do  so,  we  have  power 
to  intervene  under  the  Prevention  of  Oil  Pollution  Act  1971.  We  would  of  course  use 
these  powers  as  appropriate.  ( Hansard ,  H.L.  Debs.,  vol.  395,  col.  1051:  27  July  1978.) 

Part  Nine:  VIII.  Seas,  waterways — continental  shelf 

In  reply  to  the  question  what  were  the  rights  of  Her  Majesty’s  Government 
in  relation  to  prima  facie  military  equipment  it  may  find  installed  on  the  British 
continental  shelf  or  within  the  waters  of  the  British  fishery  zone,  the  Minister  of 
State,  Foreign  and  Commonwealth  Office,  wrote: 

Where  such  equipment  interfered  with  the  rights  enjoyed  by  the  United  Kingdom  in  its 
Continental  Shelf  and  in  its  fishery  zone  the  United  Kingdom  is  entitled  to  ensure 
respect  for  its  rights.  (Hansard,  H.L.  Debs.,  vol.  388,  col.  842:  1  February  1978.) 

In  reply  to  a  question,  the  Minister  of  State,  Foreign  and  Commonwealth 
Office,  wrote: 

Since  1969  about  two-thirds  of  vessels  reported  to  have  entered  safety  zones  around 
offshore  installations  on  the  United  Kingdom  Continental  Shelf  were  fishing  vessels, 


ON  INTERNATIONAL  LAW  1  978  403 

and  the  remainder  were  other  commercial  or  military  vessels.  There  have  been  294 
reported  infringements,  of  which  24  have  been  by  Soviet  or  East  European  vessels. 
Minor  safety  zone  infringements  by  foreign  vessels  have  been  brought  to  the  attention 
of  the  Government  of  the  flag  State,  with  a  request  to  rebuke  the  owner  or  master. 
Similar  action  is  taken  by  the  Department  of  Trade  for  United  Kingdom  registered 
vessels.  Serious  infringements  have  been  the  subject  of  formal  diplomatic  protests  to 
the  appropriate  Governments.  (Ibid.;  col.  843:  1  February  1978.) 

In  reply  to  a  question,  the  Minister  of  State,  Foreign  and  Commonwealth 
Office,  wrote: 

It  is  not  possible  to  know  whether  Soviet  vessels  on  the  high  seas  within  our  fishery 
zone  or  over  the  Continental  Shelf  may  have  been  engaging  in  exercises  or  weapon 
tests.  As  to  scientific  research,  the  United  Kingdom  recognises  in  general  freedom  of 
research  on  the  high  seas,  including  its  fishery  zones  unless  it  is  research  concerning 
the  Continental  Shelf  and  conducted  there.  Comprehensive  information  is  not  available 
therefore  as  to  what  research  has  been  undertaken  within  the  area  of  the  present  fishery 
zone  or  over  its  Continental  Shelf.  (Ibid.,  col.  844:  1  February  1978.) 

In  reply  to  a  question,  the  Minister  of  State,  Foreign  and  Commonwealth 
Office,  wrote: 

It  is  the  view  of  Her  Majesty’s  Government  that  the  Spitzbergen  Archipelago  has  its 
own  continental  shelf.  Whether  or  not  the  economic  regime  established  for  the  islands 
by  the  1920  Treaty  of  Paris  should  also  apply  to  the  continental  shelf  areas  appertaining 
to  the  Spitzbergen  Archipelago  is  an  unresolved  question  between  Norway  and  the 
other  Treaty  Powers.  (Hansard,  H.L.  Debs.,  vol.  389,  col.  1355:  14  March  1978.) 
(See  also  Part  Nine:  IX.,  infra  (written  answer  of  14  March  1978).) 

Later  in  the  same  written  answer,  the  Minister  of  State  wrote : 

Under  international  law,  the  maritime  boundaries  in  the  Barents  Sea,  whether  on  the 
continental  shelf  or  in  the  superjacent  waters,  are  to  be  established  by  agreement  be¬ 
tween  Norway  and  the  Soviet  Union.  In  the  view  of  Her  Majesty’s  Government,  the 
applicable  rules  of  international  law  support  the  use  of  median  line  principles  for  the 
establishment  of  maritime  boundaries.  (Ibid.) 

In  reply  to  a  question,  the  Minister  of  State,  Foreign  and  Commonwealth 
Office,  wrote: 

As  a  consequence  of  its  sovereignty  over  the  Falkland  Islands  the  United  Kingdom 
enjoys  sovereign  rights  over  the  continental  shelf  adjacent  to  the  islands  for  the  purpose 
of  exploring  it  and  exploiting  its  mineral  resources  in  the  same  way  as  in  respect  of  its 
other  territories.  As  the  hon.  Member  will  be  aware,  the  Government  of  the  Argentine 
Republic  dispute  United  Kingdom  sovereignty  over  the  Falkland  Islands.  (Hansard, 
H.C.  Debs.,  vol.  946,  Written  Answers,  cols.  6$8-g\  23  March  1978.) 

In  reply  to  the  question  how  much  of  the  Loch  Indaal  sedimentary  basin  lies 
within  the  boundaries  of  the  United  Kingdom  continental  shelf;  and  how  much 
in  the  continental  shelf  of  the  Irish  Republic,  the  Minister  of  State  for  Energy 
wrote : 

There  is  no  agreed  boundary  between  the  Continental  Shelves  of  the  United  Kingdom 
and  the  Republic  of  Ireland.  About  25  per  cent,  of  the  Loch  Indaal  Basin  lies  within 
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the  area  designated  by  Orders-in-Council  made  under  the  Continental  Shelf  Act  1964. 
( Hansard ,  H.C.  Debs.,  vol.  948,  Written  Answers,  cols.  445-6:  24  April  1978.) 

The  Secretary  of  State  for  Energy  was  asked  the  following  question: 

why  the  base  lines  of  the  United  Kingdom  Continental  Shelf  extending  from  Northern 
Ireland  are  not  clearly  defined  on  the  map,  appendix  14,  in  the  Report  to  Parliament, 
Development  of  the  Oil  and  Gas  Resources  of  the  United  Kingdom  1978,  since  the 
map,  appendix  13,  which  shows  the  sedimentary  basins  in  the  United  Kingdom  Conti¬ 
nental  Shelf,  indicates  that  the  Rathlin  trough  underlies  the  waters  of  Lough  Foyle, 
and  also  the  land  surface  of  parts  of  the  United  Kingdom  and  the  Irish  Republic. 

In  reply,  the  Minister  of  State  for  Energy  wrote: 

Both  maps  show  the  limits  of  areas  designated  by  Orders-in-Council  under  the  Con¬ 
tinental  Shelf  Act  1964  rather  than  the  limits  of  those  parts  of  the  Continental  Shelf 
which  appertain  to  the  United  Kingdom  under  international  law.  There  is,  therefore, 
no  question  of  their  indicating  Continental  Shelf  base  lines.  As  both  maps  show, 
neither  the  waters  of  Lough  Foyle  nor  the  land  areas  of  the  United  Kingdom  or  the 
Irish  Republic  lie  within  an  area  designated  under  the  1964  Act.  (Ibid.,  col.  446 : 
24  April  1978.) 

In  reply  to  a  question,  the  Minister  of  State,  Foreign  and  Commonwealth 
Office,  wrote: 

I  refer  ...  to  my  right  hon.  Friend’s  written  reply  of  21st  February  1977  to  a  Question 
.  .  .  [Vol.  926,  c.  4i4-\ •  In  this  he  stated  that  the  Government  of  the  Republic  of 
Ireland  had  been  informed  that  Her  Majesty’s  Government  accept  the  Irish  proposal 
to  refer  the  delimitation  of  the  Continental  Shelf  to  an  independent  settlement  dis¬ 
putes  procedure  through  some  form  of  third  party  settlement  of  a  judicial  nature, 
subject  to  reaching  agreement  with  the  Government  of  the  Republic  of  Ireland  on  the 
chosen  tribunal,  its  composition,  its  terms  of  reference  and  other  related  matters. 

Further  contacts  at  official  level  have  taken  place  but  these  important  matters 
remain  to  be  settled.  {Hansard.,  H.C.  Debs.,  vol.  949,  Written  Answers,  cols.  478-9: 
9  May  1978.) 

In  reply  to  the  question  what  was  Her  Majesty’s  Government’s  policy  for  the 
definition  of  the  edge  of  the  continental  shelf,  and  how  this  differed  from  the 
formula  put  forward  by  the  U.S.S.R.  at  the  Conference  on  the  Law  of  the  Sea, 
the  Parliamentary  Under-Secretary  of  State,  Foreign  and  Commonwealth 
Office,  wrote: 

At  the  conference  the  United  Kingdom  supports  the  formula  based  on  a  line  60  miles 
from  the  foot  of  the  continental  slope  or  where  the  sediment  thickness  is  1  per  cent  of 
the  distance  from  the  foot  of  the  slope.  The  U.S.S.R.  has  proposed  a  line  300  miles 
from  territorial  sea  baselines.  This  proposal  is  unacceptable  to  Her  Majesty’s  Govern¬ 
ment.  {Hansard,  H.C.  Debs.,  vol.  952,  Written  Answers,  col.  555:  28  June  1978.) 

During  the  second  reading  debate  on  the  Employment  (Continental  Shelf) 
Bill  in  the  House  of  Commons,  the  Parliamentary  Under- Secretary  of  State  for 
Employment,  Mr.  Grant,  stated  in  part: 

The  Bill  will  allow  the  Government  to  plug  a  small  gap  in  the  present  coverage  of 
employment  law.  At  present,  we  have  the  power  under  Section  127  of  the  Employment 
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Protection  Act  to  extend  by  Order  in  Council  certain  enactments  concerned  with 
employment  law  to  the  territorial  waters  of  the  United  Kingdom  and  to  areas  de¬ 
signated  under  the  Continental  Shelf  Act  1964.  We  have  a  similar  power  under  the 
Sex  Discrimination  and  Race  Relations  Acts.  But  that  power  does  not  extend  beyond 
the  median  lines  that  have  been  drawn  in  the  North  Sea  between  the  United  Kingdom 
sector  of  the  Continental  Shelf  and  the  sectors  of  other  countries. 

The  oil  and  gas  fields  in  the  North  Sea  were  there,  of  course,  before  anyone  had 
heard  of  median  lines;  and  they  do  not  follow  them.  So  there  are  some  oil  and  gas 
fields  that  straddle  the  median  lines,  and  it  is  to  those  fields  that  the  powers  concerned 
in  this  Bill  are  directed.  The  fields  that  we  know  about  so  far  that  are  affected  are 
Frigg,  Statfjord  and  Murchison,  all  of  which  straddle  the  median  line  between  this 
country  and  Norway. 

As  hon.  Members  doubtless  know,  the  Frigg  gas  field  and  the  St.  Fergus  terminal 
in  Scotland,  which  it  serves,  were  recently  opened  by  the  King  of  Norway  and  Her 
Majesty  the  Queen.  It  will  meet  about  one-quarter  of  this  country’s  gas  requirements 
by  1980,  and  it  may  be  convenient  if  I  deal  with  this  Bill  in  relation  to  that  field  by  way 
of  illustration. 

It  is  essential  that  the  Frigg  field  should  be  developed  as  a  single  unit.  The  main 
complex  of  platforms  in  the  field  itself  straddles  the  median  line  and  there  are  cat- 
walks  between  three  of  them.  It  was  thus  essential  to  reach  agreement  with  the  Nor¬ 
wegian  Government  about  how  the  field  should  be  developed,  and  this  was  done  in 
the  Frigg  Gas  Field  Agreement,  concluded  in  1976.  Under  that  agreement,  contracts 
of  employment  between  the  field  unit  or  pipeline  operator  and  his  employees  will  be 
governed  by  the  law  of  the  State  of  which  the  employer  is  a  licensee,  without  prejudice 
to  the  freedom  which  exists  in  any  case  under  international  law  of  that  employer  and 
any  of  his  employees  to  agree  to  the  choice  of  another  law.  Other  legislation  for  the 
protection  of  employees  is,  under  the  agreement,  to  be  applied  consistently  with  the 
operation  of  the  field  as  a  single  unit. 

The  Norwegians  already  have  power  under  their  domestic  law  to  apply  Norwegian 
employment  law  anywhere  in  the  Frigg  field,  even  on  our  side  of  the  median  line.  We 
have  no  corresponding  power  to  apply  our  employment  law  on  the  Norwegian  side  of 
the  line.  We  would,  of  course,  extend  it  to  our  side  of  the  line,  but  that  would  make  no 
sense  in  the  Frigg  field  where  employees  of  United  Kingdom  companies  may  work  on 
either  side  of  the  boundary  between  our  sector  and  the  Norwegian  sector. 

While  the  Norwegians  have  the  power  to  apply  their  law  on  our  side  of  the  field, 
they  have  told  us  that  they  do  not  intend  that  it  should  apply  to  United  Kingdom 
employers.  We  are  seeking  agreement  with  them  about  how  employment  legislation 
should  work  as  a  whole  in  the  field.  This  bill  is  needed  so  that  we  can  put  into  operation 
by  Order  in  Council  the  arrangements  we  finally  agree  with  the  Norwegians.  ( Hansard , 
H.C.  Debs.,  vol.  951,  cols.  95-6:  6  June  1978.) 

During  the  second  reading  debate  on  the  same  Bill  in  the  House  of  Lords,  the 
Government  spokesman,  Lord  Wallace,  stated  in  part: 

This  Bill  will  enable  the  Government  to  extend  the  employment  legislation  we  already 
have  to  a  small  and  rather  special  set  of  circumstances:  cross-boundary  petroleum 
field.  Most  of  the  petroleum  fields  in  the  North  Sea  lie  clearly  on  one  side  or  the  other 
of  the  median  lines  that  have  been  drawn  in  the  North  Sea  to  separate  each  country’s 
sector  of  the  Continental  Shelf.  A  few  fields,  however,  do  not  fit  neatly  into  this 
diplomatic  packaging  and  lie  across  the  median  line. 
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Just  like  other  petroleum  fields,  it  is  essential  that  they  should  be  run  smoothly.  But 
cross-boundary  fields  lying  partly  under  the  control  of  one  country  and  partly  under 
the  control  of  another,  have  particular  problems  to  sort  out.  As  if  to  compensate  for 
that,  the  cross-boundary  fields  where  the  United  Kingdom  is  currently  involved — the 
Frigg,  Statfjord  and  Murchison  Fields — are  among  the  best  prospects  in  the  North 
Sea.  Statfjord  is  the  biggest  oilfield  and  Frigg  is  one  of  the  largest  gas  fields,  so  far 
discovered  in  the  North  Sea.  Frigg,  Statfjord  and  Murchison  all  lie  on  the  United 
Kingdom/Norwegian  median  line  east  of  the  Shetland  Islands.  The  Frigg  Gas  Field 
was  the  first  of  these,  and  with  its  cluster  of  installations  lying  on  both  sides  of  the 
median  line  and  its  workers  crossing  and  recrossing  that  line  several  times  a  day,  it  has 
posed  the  problems  of  cross-boundary  fields  particularly  clearly. 

An  agreement  between  the  United  Kingdom  and  Norway  on  how  the  Frigg  Field 
should  be  operated  was  concluded  in  1976.  As  regards  employment  legislation,  the 
two  Governments  agreed  that  this  should  be  applied  consistently  with  the  exploitation 
of  the  field  as  a  single  unit.  Since  then,  we  have  been  in  touch  with  the  Norwegians  on 
the  best  way  of  extending  employment  legislation  to  the  Frigg  Field.  We  think  that  the 
most  sensible  arrangement  would  be  for  United  Kingdom  employment  law  to  apply  to 
United  Kingdom  based  firms,  irrespective  [of]  where  their  employees  happen  to  be 
working  in  the  field,  and  that  Norwegian  law  should  apply  likewise  to  Norwegian 
based  firms.  This  would  mean  that  each  firm  would  be  working  with  the  law  it  knows. 
We  have  consulted  organisations  representing  United  Kingdom  employers  and  unions 
working  offshore  and  they  have  both  given  their  support  to  this  proposal. 

This  Bill  would  give  us  the  powers  to  give  effect  to  this  arrangement.  At  present,  we 
have  the  power  to  extend  our  employment  legislation  only  as  far  as  the  median  line 
that  separates  the  United  Kingdom  sector  of  the  Continental  Shelf  from  the  sectors  of 
other  countries.  This  Bill  will  enable  us  to  extend  employment  legislation  to  the 
Norwegian  part  of  the  Frigg  Field.  ( Hansard ,  H.L.  Debs.,  vol.  394,  cols.  1677-8: 
12  July  1978.) 


Part  Nine:  IX.  Seas,  waterways — exclusive  fishery  zone 
(See  also  Part  Nine:  VIII.,  supra.) 

The  following  memorandum,  dated  February  1977,  was  submitted  by  the 
Department  of  Agriculture  and  Fisheries  for  Scotland  to  the  House  of  Commons 
Expenditure  Committee  (Trade  and  Industry  Sub-Committee)  investigating  the 
United  Kingdom  fishing  industry.  The  Committee’s  report  and  associated 
papers  were  ordered  by  the  House  of  Commons  to  be  printed  on  13  April  1978: 

FISHERY  PROTECTION — DETENTION  OF  FAROESE  FISHING  VESSEL  ‘DURID’ 
Memorandum  by  Department  of  Agriculture  and  Fisheries  for  Scotland 

1.  At  2200  hours  on  the  evening  of  23  January,  HMS  Alfriston,  one  of  the  Royal 
Navy’s  fishery  protection  vessels,  detected  the  Faroese  Purse  Seiner  ‘Durid’  9-2  miles 
from  Swarta  Skerry,  Whalsay,  Shetland.  The  Durid  was  not  fishing  but  circumstantial 
evidence  suggested  that  she  had  been  fishing  within  the  12  mile  limit.  In  exercise  of 
his  statutory  powers  as  a  British  Sea  Fishery  Officer,  the  Commanding  Officer  (Lt 
J  N  Martin),  following  discussions  by  radio-telephone  with  the  DAFS  Fishery  Officer 
at  Lerwick  (Mr  G  A  Bannerman),  detained  the  Durid  and  escorted  her  to  Lerwick 
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where  both  vessels  arrived  at  0145  hours  on  24  January.  On  his  arrival  at  Lerwick  the 
Commanding  Officer  of  Alfriston  was  met  by  the  DAFS  Fishery  Officer.  The  latter 
was  advised  of  the  evidence  and  positions  and  agreed  that  there  was  a  case  to  be 
brought  against  Durid.  The  Commanding  Officer  of  Alfriston  arranged  for  Durid  to  be 
berthed  inside  the  arm  of  the  jetty  with  Alfriston  on  the  seaward  side  of  the  jetty,  so  as 
to  ensure  that  the  Durid  would  be  unable  to  slip  and  proceed  without  the  knowledge  of 
the  Commanding  Officer.  Individual  Quartermasters  on  board  Alfriston  were  briefed 
by  the  Officer  of  the  Day  to  watch  Durid  for  any  signs  of  preparation  for  sea,  but  it 
was  not  considered  necessary  to  place  a  guard  on  board  the  vessel. 

2.  At  1100  hours  on  24  January  the  Commanding  Officer  of  Alfriston  and  the 
DAFS  Fishery  Officer  reported  the  case  to  the  Procurator  Fiscal  (Mr  D  J  McLay). 
The  DAFS  Fishery  Officer  was  asked  to  value  the  catch  and  gear  which  he  estimated 
at  £ 26,000  for  the  catch,  valued  at  the  price  for  herring  at  Lerwick  on  that  morning, 
and  £40,000  for  the  gear  according  to  local  prices.  At  1230  hours  the  case  was  brought 
before  Lerwick  Sheriff  Court  (Sheriff  A  A  MacDonald)  and  the  skipper  of  Durid, 
Magnus  Justesen,  pleaded  not  guilty  to  a  charge  of  illegal  fishing  under  the  Fishery 
Limits  Act  1976.  The  trial  was  set  for  1000  hours  on  27  January  and  the  skipper  was 
released  on  bail  of  £1,000. 

3.  Immediately  after  the  preliminary  court  hearing,  the  Commander  of  Alfriston 
discussed  the  further  detention  of  Durid  with  the  DAFS  Fishery  Officer.  In  light  of 
this  discussion,  the  latter  reported  the  position  by  ’phone  to  DAFS  Head  Office 
(Chesser  House,  Edinburgh)  and  sought  advice  as  to  whether  the  vessel  was  free  to 
sail.  He  was  told  that  this  matter  would  be  looked  into. 

4.  On  the  morning  of  25  January,  before  DAFS  had  been  able  to  advise  the  Fishery 
Officer,  a  relief  skipper  and  crew  were  flown  into  Lerwick  from  the  Faroes  and  at 
1345  hours  that  day  the  Durid  sailed  from  Lerwick  under  charge  of  the  relief  skipper. 
As  soon  as  he  had  ascertained  that  the  Durid  was  in  fact  going  to  sea  and  not  merely 
shifting  berth  the  Commander  of  Alfriston  reported  the  matter  to  the  DAFS  Fishery 
Officer.  The  Fishery  Officer  informed  DAFS  Head  Office  by  ’phone  that  the  vessel 
had  sailed  and  was  advised  that  no  action  could  be  taken  to  stop  her.  This  advice  how¬ 
ever  was  erroneous  being  related  to  an  interpretation  of  the  effect  of  the  granting  of 
bail  rather  than  to  the  powers  of  a  British  Sea  Fishery  Officer  to  detain  a  vessel  under 
Section  8(4)  of  the  Sea  Fishery  Act  1968  (see  paragraph  6  below).  These  powers  in 
fact  remained  available  and  had  not  been  affected  by  the  court  proceedings  or  the 
granting  of  bail.  In  the  absence  of  such  guidance  the  Commanding  Officer  of  Alfriston 
decided  that  there  was  no  requirement  to  pursue  the  Durid,  particularly  as  he  knew 
that  the  accused  skipper,  Justesen,  and  the  three  crew  members  who  were  to  appear  at 
the  trial  as  witnesses,  were  not  on  board  the  Durid. 

5.  On  27  January,  after  a  trial  lasting  5J  hours,  Justesen  was  found  guilty  of  a 
contravention  of  Section  2(3)  of  the  1976  Act  under  which  it  is  an  offence  for  vessels  of 
a  designated  country  to  fish  within  British  fishery  limits  except  in  areas  or  for  des¬ 
criptions  of  fish  designated  in  relation  to  that  country  (in  the  case  of  the  Faroes, 
areas  within  the  12  mile  limits  are  not  so  designated).  The  Sheriff  imposed  a  fine  of 
£20,000  with  the  alternative  of  three  months  imprisonment.  No  time  was  given  to  pay 
the  fine  and  the  fine  was  duly  paid  on  28  January.  When  imposing  sentence  the  Sheriff 
made  the  following  comments: 

‘This  fine  may  sound  large.  In  fact,  when  compared  with  the  value  of  the  catches 
which  can  be  taken  and  the  value  of  the  catch  in  this  case,  it  is  a  very  lenient  penalty. 
The  catch  in  this  case  would  certainly  have  been  confiscated  had  it  been  available. 
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Neither  net  nor  gear  are  available  for  confiscation  in  this  case.  I  trust  that  this  will 
never  occur  again. 

I  am  being  lenient  in  this  case  because  it  is  the  first  prosecution  under  the  new 
Fishery  Limits  Act ;  but  the  new  limits  are  very  difficult  to  police  and  the  rewards  for 
successful  poaching  very  large.  Accordingly,  I  shall  not  hesitate  to  use  the  whole 
powers  available  to  me  under  the  new  Act  when  I  consider  it  appropriate.  These 
powers  are: 

(1)  To  impose  a  fine  of  up  to  £50,000. 

(2)  To  confiscate  the  catch. 

(3)  To  confiscate  the  gear. 

It  is  the  experience  of  this  court  that  this  is  one  branch  of  the  law  where  a  deterrent 
sentence  is  effective.  In  cases  such  as  these  we  are  not  dealing  with  criminals,  but  with 
practical  business  men  who  can  be  made  to  understand  that  the  risk  is  not  worth 
taking.  All  foreign  fishermen  who  fish  round  these  coasts  would  be  wise  to  accept  this 
warning,  and  I  suggest  that  it  be  conveyed  by  all  consuls  and  agents  here  in  Lerwick  to 
the  countries  they  represent.’ 

Powers  of  British  Sea  Fishery  Officers 

6.  Commissioned  officers  of  the  Royal  Navy  and  members  of  the  DAFS  Fisheries 
Inspectorate  (other  than  Assistant  Fishery  Officers)  are  designated  as  British  Sea 
Fishery  Officers  under  Section  7(j)  of  the  Sea  Fisheries  Act  1968.  They  are  empowered 
under  Section  8(4)  of  that  Act,  as  amended  by  Section  2(8)  of  the  Fishery  Limits  Act 
I97^>  where  it  appears  to  them  that  a  foreign  vessel  has  been  fishing  in  contravention  of 
Section  2  of  the  1976  Act,  they  may  take  the  vessel  concerned  and  the  crew  of  the 
vessel  to  the  nearest  convenient  port  and  detain  the  boat  and  crew  in  the  port  until 
the  completion  of  proceedings  for  the  contravention. 

Penalties  under  ig?6  Act 

7.  Under  Section  2(5)  of  the  Fishery  Limits  Act  1976  the  Sheriff  may,  on  summary 
conviction  of  the  master  of  a  foreign  fishing  boat  of  an  offence  under  Section  2  of  the 
Act: 

(a)  impose  a  fine  not  exceeding  £50,000 ; 

(b)  order  the  forfeiture  of  any  fish  or  fishing  gear  found  in  the  boat  or  taken  or  used 
by  any  person  from  the  boat;  and 

(c)  order  that  any  fish  or  fishing  gear  shall  be  destroyed  or  disposed  of  as  the  Sheriff 
may  direct. 

Future  Action 

8.  The  course  of  events  in  this  case  arose  in  part  because  of  the  exceptional  cir¬ 
cumstances.  Prosecutions  of  foreign  vessels  fishing  illegally  off  Scotland  have  in  the 
past  usually  been  the  subject  of  immediate  court  proceedings.  The  institution  of  trial 
proceedings  unfortunately  caused  uncertainty  as  to  the  relevant  powers  available  for 
prolonged  detention  of  the  vessel.  Nor  had  it  been  anticipated  that,  given  that  steps 
had  been  taken  to  secure  the  attendance  of  the  skipper  in  court,  the  owner  would  adopt 
the  unusual  course  of  flying  in  a  relief  skipper. 

9.  In  the  light  of  the  experience  of  the  case,  British  Sea  Fisheries  Officers  and  Pro¬ 
curators  Fiscal  have  been  reminded  of  the  powers  in  regard  to  the  detention  of  vessels. 

10.  The  case  does  not  appear  to  raise  doubts  about  the  adequacy  of  the  maximum 
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fine  under  Section  2(5)  of  the  Fishery  Limits  Act  1976.  The  amount  of  fine  was  a 
matter  for  determination  by  the  Sheriff  who  took  the  view  that  a  fine  of  £20,000  was 
appropriate.  It  was  however  open  to  him  to  set  a  higher  fine  (up  to  the  statutory 
maximum  of  £50,000),  had  he  considered  this  to  be  justified  by  the  circumstances  of 
the  case.  ( House  of  Commons  Sessional  Papers,  1977-8,  Paper  356-IV,  pp.  69-70.) 

In  reply  to  the  question  what  arrangements  had  been  made  and  what  rights 
could  be  exercised  by  fishing  vessels  from  the  United  Kingdom  in  respect  of 
E.E.C.  waters  within  200  miles  of  each  of  the  French  Overseas  Departments, 
and  the  area  so  covered,  the  Minister  of  State,  Ministry  of  Agriculture,  Fisheries 
and  Food,  wrote: 

The  Community’s  common  fisheries  policy,  including  those  provisions  relating  to 
rights  of  access,  applies  to  the  whole  area  of  the  fishery  zones  adjacent  to  the  French 
Overseas  Departments.  However,  fishing  in  waters  under  member  States’  jurisdiction 
is  at  present  limited  by  agreement  to  a  standstill  based  on  1976  levels  of  fishing. 
United  Kingdom  vessels  have  not  traditionally  fished  in  the  waters  off  the  Overseas 
Departments  and  no  special  arrangements  have  been  made  for  them  to  do  so.  I  under¬ 
stand  that  the  fishery  zones  claimed  extend,  subject  to  the  delimitation  of  boundaries 
with  the  adjacent  fishery  zones  of  other  States,  beyond  12  miles  and  in  some  places  to 
200  miles  off  St.  Pierre  and  Miquelon  and  French  Guyana,  and  to  12  miles  off  the 
remaining  Overseas  Departments,  namely  Reunion,  Guadeloupe  and  Martinique. 
{Hansard,  H.C.  Debs.,  vol.  941,  Written  Answers,  cols.  674-5:  9  January  1978.) 

In  reply  to  a  question,  the  Minister  of  State,  Foreign  and  Commonwealth 
Office,  wrote: 

. . .  the  only  discussions  between  Norway  and  the  U.S.S.R.  about  Svalbard  Archipelago 
of  which  the  British  Government  are  aware  are  the  day-to-day  contacts  between  the 
Norwegian  Governor  of  Svalbard  and  the  Soviet  Consul  on  the  island.  Talks  between 
the  Fisheries  Ministers  of  the  two  countries  are  due  to  take  place  soon  over  the  ad¬ 
ministrative  provisions  of  an  extended  fisheries  protection  zone  established  around 
Svalbard  by  the  Norwegian  Government  in  June  1977.  The  British  Government  are 
satisfied  that  the  day-to-day  contacts  between  the  Norwegian  Governor  and  the  Soviet 
Consul  are  in  no  way  in  breach  of  the  principle  of  ‘absolute  equality’  established  by  the 
1920  Treaty  of  Paris.  The  applicability  of  the  Treaty  to  an  extended  fisheries  zone 
around  the  archipelago  is  the  subject  of  continuing  discussions  between  Norway  and  a 
number  of  Treaty  signatories.  The  British  Government  are  satisfied  that  nothing  is 
being  done  by  any  signatory  which  breaches  Article  IX  of  the  Treaty.  {Hansard, 
H.L.  Debs.,  vol.  388,  cols.  1038-9:  8  February  1978.) 

In  reply  to  a  question,  the  Minister  of  State,  Foreign  and  Commonwealth 
Office,  wrote: 

It  is  the  view  of  Her  Majesty’s  Government  that  the  islands  of  the  Spitzbergen 
Archipelago  are  entitled  to  fishery  rights  in  the  surrounding  waters  on  the  same  basis  as 
any  other  island  archipelago.  Any  suggestion  that  the  fisheries  rights  in  a  Spitzbergen 
zone  should  be  exclusive  to  Norway  would  raise  issues  very  similar  to  those  relating  to 
the  continental  shelf  mentioned  above.  Responsibility  for  fishery  management  and 
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protection  in  the  waters  around  the  Spitzbergen  Archipelago  lies  with  Norway. 
{Hansard,.  H.L.  Debs.,  vol.  389,  col.  1355:  14  March  1978.) 

(See  also  Part  Nine:  VIII.,  supra  (written  answer  of  14  March  1978). 

In  a  statement  about  the  decision  by  the  Faroese  Government  to  close  to 
British  trawlers  part  of  the  fishing  grounds  near  the  Faroes,  the  Secretary  of 
State  for  Scotland  observed: 

The  closure  of  these  fishing  grounds  is  contrary  to  our  understanding  of  the  pro¬ 
visional  agreement  recently  reached  between  the  European  Commission  and  the 
Faroese  authorities.  We  have  therefore  taken  the  matter  up  as  a  matter  of  urgency 
with  the  Commission  and  with  the  Faroese  authorities  and  expressed  our  serious 
concern  at  this  development.  {Hansard,  H.C.  Debs.,  vol.  944,  col.  435:  15  February 
1978.) 

In  reply  to  a  question,  the  Minister  of  State,  Foreign  and  Commonwealth 
Office,  wrote: 

There  is  at  present  no  exclusive  or  other  fishery  zone  around  the  Falkland  Islands  and 
Dependencies  outside  of  the  limit  of  the  three-mile  territorial  waters.  Consequently  no 
official  record  exists  of  catches  by  other  countries  in  such  areas.  {Hansard.,  H.C.  Debs., 
vol.  946,  Written  Answers,  col.  160:  14  March  1978.) 

In  the  course  of  a  written  answer,  the  Parliamentary  Under- Secretary  of 
State,  Foreign  and  Commonwealth  Office,  stated: 

.  .  .  following  the  United  Kingdom’s  decision  to  extend  her  fishery  limits  to  200  miles 
on  1  st  January  1977,  consideration  is  being  given  in  consultation  with  governors  of 
dependent  territories  to  extending  dependent  territories’  fishery  limits  also.  {Hansard, 
H.C.  Debs.,  vol.  952,  Written  Answers,  col.  136:  20  June  1978.) 

In  reply  to  a  question,  the  Minister  of  State,  Foreign  and  Commonwealth 
Office,  wrote: 

The  Federal  Republic  of  Germany  signed  in  April  a  fisheries  co-operation  agreement 
with  Argentina  covering  ‘the  fishing  zone  situated  South  of  40°S’.  The  German 
Government  have  assured  Her  Majesty’s  Government  that  the  agreement  does  not 
entail  any  recognition  of  an  Argentine  claim  to  fisheries  jurisdiction  within  a  putative 
Falkland  Islands  200-mile  zone.  Her  Majesty’s  Government  are  content  that  there  will 
be  no  question  of  German  fishing  within  the  exclusive  fishery  limits  of  the  Falkland 
Islands.  The  Argentine-German  negotiations  do  not  appear  to  have  concerned  matters 
falling  within  the  competence  of  the  European  Community.  (Ibid.,  col.  412:  26  June 
1978.) 

In  reply  to  the  question  what  was  the  total  maritime  zone  claimed  by  the 
Gilbert  Island  Government,  and  what  proportion  of  this  would  be  lost  if  the 
island  of  Banaba  separated,  the  Minister  of  State,  Foreign  and  Commonwealth 
Office,  wrote  i 

The  Gilbert  Islands  fishery  zone  established  by  the  Governor’s  proclamation  of  10th 
March  1978  encompasses  some  307,000  square  nautical  miles.  Of  this  area,  approxi¬ 
mately  70,000  square  nautical  miles  may  be  considered  to  be  dependent  on  basepoints 
on  the  island  of  Banaba.  (Ibid.,  cols.  556-7:  28  June  1978.) 
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In  reply  to  a  question,  the  Parliamentary  Under-Secretary  of  State,  Foreign 
and  Commonwealth  Office,  stated  that  the  above  fishery  zone  did  not  include 
areas  of  the  Pacific  dependent  on  base  points  on  the  Northern  Line  Islands  and 
on  the  Phoenix  Islands.  {Hansard,  H.C.  Debs.,  vol.  954,  Written  Answers,  col. 
912:  27  July  1978.) 

In  reply  to  questions,  the  Parliamentary  Under- Secretary  of  State,  Foreign 
and  Commonwealth  Office,  stated  that  the  total  area  of  the  Gilbert  Islands’ 
fishing  zone  would  have  been  about  3!  million  square  kilometres  if  the  base 
points  on  the  Northern  Line  Islands  and  the  Phoenix  Islands  had  been  used. 
Not  all  parts  of  the  territory  were  included  as  base  points,  pending  discussions 
with  the  United  States  Government  about  its  claim  to  certain  islands.  {Hansard, 
H.C.  Debs.,  vol.  955,  Written  Answers,  cols.  562-3:  3  August  1978.) 

In  reply  to  a  question,  the  Minister  of  State  for  Agriculture,  Fisheries  and 
Food,  wrote: 

No  fishing  by  other  EEC  countries  for  mackerel  is  authorised  within  six  miles  of 
United  Kingdom  baselines;  and  in  some  areas,  including  off  Devon  and  Cornwall, 
such  fishing  is  not  authorised  within  12  miles  of  United  Kingdom  baselines.  The 
only  non-EEC  countries  authorised  to  fish  for  western  mackerel  within  the  United 
Kingdom  fishery  limits  are  Norway  and  the  Faroes,  and  they  are  not  authorised  to 
fish  for  mackerel  within  12  miles  of  United  Kingdom  baselines.  {Hansard,  H.C.  Debs., 
vol.  954,  Written  Answers,  col.  13:  17  July  1978.) 

In  reply  to  a  question,  the  Parliamentary  Under-Secretary  of  State  for  De¬ 
fence,  Royal  Navy,  wrote: 

The  Royal  Navy  does  not  confine  its  fishery  protection  duties  to  the  United  Kingdom’s 
territorial  sea,  which  is  only  three  miles  in  breadth.  Within  the  British  fishery  limits  as  a 
whole  during  the  period  1st  January  1977  to  14th  July  1978,  Royal  Navy  fishery  pro¬ 
tection  vessels  boarded  2,192  foreign  fishing  vessels.  Of  these,  55  were  escorted  to  port 
and  50  skippers  were  subsequently  convicted  of  fishery  offences.  (Ibid.,  col.  623: 
25  July  1978.) 

In  reply  to  a  question,  the  Minister  of  State,  Foreign  and  Commonwealth 
Office,  wrote: 

200-mile  fishery  limits  have  already  been  declared  in  respect  of  St.  Helena,  on  29th 
July  1977,  and  Ascension,  on  1st  May  1978. 

In  the  same  reply,  the  Minister  of  State  wrote  that  he  had  nothing  to  add  to 
his  reply  of  20  June  1978  (vol.  952,  Written  Answers,  col.  136)  on  the  subject  of 
the  Falkland  Islands  maritime  limits.  {Hansard,  H.C.  Debs.,  vol.  954,  Written 
Answers,  col.  829:  26  July  1978.) 

In  reply  to  a  question,  the  Minister  of  State,  Ministry  of  Agriculture,  Fisher¬ 
ies  and  Food,  wrote: 

In  1976,  United  Kingdom  fishery  limits  extended  to  only  12  miles  and  figures  are  not 
available  for  the  number  of  boardings  carried  out  that  year  either  within  the  12-mile 
limit  or  within  the  waters  now  covered  by  United  Kingdom  fishery  limits. 
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The  following  tables  give  monthly  figures  for  boarding  by  United  Kingdom  fishery 
protection  vessels  within  United  Kingdom  fishery  limits  in  1977  and  1978  and  figures 
for  convictions  instigated  by  the  fisheries  Departments  in  1976,  1977  and  1978  for 
offences  against  United  Kingdom  fisheries  regulations  broken  down  by  the  nationality 
and  size  of  the  fishing  vessels  concerned. 


Boardings  By  United  Kingdom  Fishery  Protection  Vessels 


*977 

1978 

January 

no 

152 

February 

151 

84 

March 

36 

172 

April 

220 

125 

May 

266 

158 

June 

202 

216 

July 

129 

176 

August 

273 

191 

September 

138 

199 

October 

*34 

181 

November 

96 

87 

December 

96 

Not  available 

Note :  Figures  are  not  readily  available  for  boardings 
broken  down  by  the  month  in  which  the  boardings 
took  place.  The  above  figures  attribute  boardings  to 
the  months  in  which  they  were  recorded  by  the  Fish¬ 
eries  Departments. 


Convictions  for  offences  against  United  Kingdom  fisheries  regulations  showing 
nationality  and  gross  Registered  Tonnage  of  Fishing  Vessels  concerned 


Fishing  vessel’s 
nationality 

0-100 

Gross  registered  tonnage  1976 

101-200  201-300  301-400  401-500  Over  500 

Total 

Denmark 

— 

1  —  _  _ 

I 

France 

— 

2  —  _  _  _ 

2 

Netherlands 

— 

—  _  _  j 

I 

Republic  of  Ireland 
United  Kingdom 
USSR 

3 

3 

_  _  _  _ 

4 

3 

2 

Totals 

6 

4  —  —  1  2 
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Fishing  vessel’s 
nationality 

O-IOO 

Gross  registered  tonnage  1977 

101-200  201-300  301-400  401-300  Over  300 

Total 

Belgium 

I 

-  - 

— 

_ 

_ 

1 

Denmark 

— 

3  2 

1 

— 

_ 

6 

Faeroes 

— 

_  j  ^ 

— 

_ 

_ 

1 

France 

4 

—  2 

— 

— 

_ 

6 

Netherlands 

1  — 

2 

— 

1 

4 

Republic  of  Ireland 

8 

—  — 

— 

— 

— 

8 

Spain 

1 

3  10 

1 

2 

— 

17 

Sweden 

— 

—  2 

— 

— 

— 

2 

United  Kingdom 

28 

-  - 

— 

— 

— 

28 

USSR 

— 

—  — 

— 

— 

1* 

1 

Totals 

42 

7  17 

4 

2 

2 

74 

*  Estimated  tonnage. 

Fishing  vessel’s 
nationality 

O-IOO 

Gross  registered  tonnage  1978 

1 01-200  201-300  301-400  401-300  Over  300 

Total 

Belgium 

1 

1 

1  —  —  — 

3 

Denmark 

— 

1 

—  —  —  — 

1 

France 

4 

2 

2  —  —  1 

9 

Spain 

— 

2 

7  —  —  — 

9 

United  Kingdom 

6 

— 

—  —  —  — 

6 

Totals 

11 

6 

10  —  —  1 

28 

Note:  A  further  45,  25  and  18  skippers  of  United  Kingdom  fishing  vessels  were  convicted 
in  Scottish  courts  in  1976,  1977  and  1978  respectively  of  offences  against  United  Kingdom 
fishery  regulations,  but  details  of  the  vessels’  gross  registered  tonnage  are  not  available. 

{Hansard,  H.C.  Debs.,  vol.  958,  Written  Answers,  cols.  633-8:  6  December  1978. 


In  reply  to  the  question  how  many  arrests  and  successful  prosecutions  had 
there  been  for  infringements  of  British  national  fishery  conservation  measures, 
the  Minister  of  State  wrote: 

So  far  this  year,  22  fishing  vessels  have  been  brought  in  by  United  Kingdom  fishery 
protection  vessels  for  further  investigation.  The  skippers  of  all  22  vessels  were  sub¬ 
sequently  convicted  of  offences  against  United  Kingdom  fishery  regulations.  The 
skippers  of  24  other  fishing  vessels  have  been  convicted  during  this  year  at  the  in¬ 
stigation  of  fisheries  Departments  of  offences  against  United  Kingdom  fishery  regu¬ 
lations  following  inspections  carried  out  in  port.  (Ibid.,  col.  657.) 
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Part  Nine  :  X.  Seas,  waterways — exclusive  economic  zone 

During  a  debate  in  the  House  of  Lords  on  the  conclusions  of  the  7th  session 
of  the  Third  United  Nations  Law  of  the  Sea  Conference,  the  Minister  of  State, 
Foreign  and  Commonwealth  Office,  Lord  Goronwy- Roberts,  stated: 

Subject  to  the  decisions  of  the  UNLOSC,  our  view  is  that  a  limit  of  200  miles  would 
be  reasonable  for  international  acceptance.  However,  a  number  of  countries — I  shall 
not  specify  them — including  developing  countries,  have  already  asserted  or  propose 
to  assert  a  somewhat  longer  limit  for  their  economic  claims  in  the  ocean.  We  shall  seek 
to  support  the  principle  of  the  norm  of  200  miles,  which  is  reasonable,  but  will 
address  ourselves  to  specific  questions,  problems  and  needs  in  various  parts  of  the 
world.  Without  going  much  further  than  that  at  the  moment,  I  think  that  the  noble 
Lord  will  agree  with  me  that,  on  the  basis  of  a  generally  accepted  200-mile  limit,  it 
may  be  possible  to  vary  the  provisions  of  such  a  norm  favourably  to  underdeveloped 
countries.  ( Hansard ,  H.L.  Debs.,  vol.  392,  col.  1067:  6  June  1978.) 

On  8  August  1978,  an  Exchange  of  Notes  was  concluded  between  the  Govern¬ 
ments  of  the  United  Kingdom  and  France  concerning  maritime  jurisdiction  off 
the  coasts  of  the  New  Hebrides.  The  terms  of  the  agreement  appear  in  the 
following  text  of  the  Note,  dated  8  August  1978,  from  the  Secretary  of  State  for 
Foreign  and  Commonwealth  Affairs  to  the  French  Charge  d’ Affaires  ad  interim : 

I  have  the  honour  to  acknowledge  receipt  of  your  Note  of  today’s  date,  which 
in  translation  reads  as  follows: 

‘Your  Excellency 

I  have  the  honour  to  refer  to  discussions  which  have  recently  taken  place  between 
the  French  and  British  authorities  concerning  the  general  desire  of  States  and  territories 
in  the  South  Pacific  that  national  jurisdiction  should  be  extended  over  the  marine 
areas  situated  in  the  open  sea  off  their  coasts  in  accordance  with  international  law. 

With  a  view  to  the  establishment  of  an  appropriate  regime  in  the  waters  adjacent  to 
the  New  Hebrides  and  to  the  improvement  of  co-operation  in  this  field  with  other 
States  and  territories  in  the  South  Pacific,  I  have  the  honour  to  make  the  following 
proposals: 

(a)  The  outer  limit  of  the  territorial  sea  adjacent  to  the  New  Hebrides  shall  be  a  line 
every  point  of  which  is  at  such  a  distance,  being  no  more  than  12  nautical  miles,  from 
the  nearest  point  on  the  baselines  defined  in  paragraph  ( b )  below,  as  may  from  time  to 
time  be  determined  by  the  two  Resident  Commissioners  by  Joint  Decision. 

(b)  The  baselines  from  which  the  breadth  of  the  territorial  sea  of  the  New  Hebrides 
is  measured  are  the  low-water  mark  and  bay  closing  lines  and  such  straight  baselines 
as  may  be  applied  in  conformity  with  international  law.  In  the  case  of  islands  situated 
on  atolls  or  islands  having  fringing  reefs,  the  baselines  from  which  the  breadth  of  the 
territorial  sea  is  measured  shall  be  the  seaward  low-water  mark  of  the  reef. 

(c)  There  is  established  beyond  the  territorial  sea  of  the  New  Hebrides  a  zone 
extending  to  200  nautical  miles  measured  from  the  base-lines  of  the  territorial  sea. 
Where  the  zone  abuts  on  to  the  200  mile  zone  of  a  neighbouring  State,  the  delimitation 
shall  be  effected  in  conformity  with  the  applicable  rules  of  international  law.  In  this 
zone  there  shall  be  exercised  in  conformity  with  international  law  sovereign  rights  for 
the  purpose  of  the  exploration  and  exploitation  of  natural  resources. 
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(d)  The  explorationd  an  exploitation  of  the  resources  of  the  zone  shall  be  within  the 
competence  of  the  New  Hebridean  authorities.  The  Council  of  Ministers  of  the  New 
Hebrides  shall  take  part  in  the  negotiation  of  international  agreements  concerning  the 
zone.  Subject  to  these  agreements,  the  Representative  Assembly  shall  decide  upon  the 
regulations  to  be  applicable  in  the  200  mile  zone;  such  decisions  of  the  Assembly  shall 
be  subject  to  the  approval  of  the  two  Resident  Commissioners.  Subject  to  any  decision 
to  the  contrary  taken  by  the  local  authorities,  the  officers  authorised  by  the  French 
Republic  and  the  United  Kingdom  of  Great  Britain  and  Northern  Ireland  to  control 
breaches  of  the  regulations  in  force  in  the  French  and  British  200  mile  zones  shall  have 
the  same  powers  in  the  New  Hebridean  200  mile  zone. 

If  these  proposals  are  acceptable  to  the  Government  of  the  United  Kingdom  I  have 
the  honour  to  suggest  that  this  Note  and  Your  Excellency’s  reply  shall  constitute  an 
Agreement  between  our  two  Governments  which  shall  be  supplementary  to  the  Protocol 
respecting  the  New  Hebrides  signed  at  London  on  6  August  1914  as  from  time  to 
time  amended  and  shall  enter  into  force  on  the  date  of  your  reply.’ 

In  reply  I  have  the  honour  to  inform  you  that  the  foregoing  proposals  are  acceptable 
to  the  Government  of  the  United  Kingdom  of  Great  Britain  and  Northern  Ireland  who 
in  these  circumstances  approve  your  suggestion  that  your  Note  and  the  present  reply 
shall  constitute  an  Agreement  between  the  two  Governments  which  shall  be  sup¬ 
plementary  to  the  said  Protocol  and  shall  enter  into  force  with  effect  from  this  day’s  date. 

I  have  the  honour  to  convey  to  you,  Sir,  the  assurances  of  my  high  consideration. 
( United  Kingdom  Treaty  Series,  No.  1  (1979)  (Cmnd.  7408).) 

Part  Nine  :  XII.  Seas,  waterways — bed  of  the  sea  beyond  national  jurisdiction 

In  reply  to  the  question  whether  he  was  satisfied  with  the  definition  of  the 
area  to  be  administered  by  an  international  sea-bed  authority,  as  provided  for 
by  the  Informal  Composite  Negotiating  Text  currently  before  the  Third 
United  Nations  Law  of  the  Sea  Conference,  the  Parliamentary  Under-Secretary 
of  State,  Foreign  and  Commonwealth  Office,  wrote: 

Article  1,  which  contains  the  definition  referred  to,  must  be  read  with  Article  76  which 
defines  the  continental  shelf.  As  I  stated  after  the  sixth  session,  Article  76  does  not 
include  the  definition  of  the  outer  edge  of  the  continental  margin  which  we  and  other 
States  support.  ( Hansard ,  H.C.  Debs.,  vol.  946,  Written  Answers,  cols.  596-7:  22 
March  1978.) 

In  reply  to  a  series  of  questions,  the  Parliamentary  Under-Secretary  of  State, 
Foreign  and  Commonwealth  Office,  wrote: 

It  is  the  Government’s  policy  that  a  future  law  of  the  sea  convention  should  provide  for 
assured  access  for  States,  public  corporations  and  private  companies,  as  well  as  the 
proposed  international  enterprise.  Access  should  be  on  a  non-discriminatory  basis  and 
subject  to  clearly  defined  conditions,  such  as  technological  and  financial  capability. 

The  United  Kingdom  delegation  to  the  Law  of  the  Sea  Conference  will  seek  provisions 
in  a  future  law  of  the  sea  convention  to  facilitate,  through  fair  and  equitable  negotiations, 
access  on  commercial  terms  and  conditions  by  the  international  enterprise,  and  de¬ 
veloping  countries,  to  deep  sea  bed  mining  technology  to  the  greatest  extent  feasible. 
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The  Government  support  the  development  of  deep  sea  mining  on  as  wide  a  base  as 
possible  and  by  all  appropriate  means.  These  could  include  joint  enterprises  with 
developing  countries. 

In  reply  to  the  question  whether  it  was  the  view  of  the  United  Kingdom  that 
an  international  sea-bed  authority  should  have  a  monopoly  over  deep  sea-bed 
mining,  the  Parliamentary  Under- Secretary  of  State  wrote: 

No.  The  international  regime  to  be  established  in  the  future  convention  should  provide 
assured  access  for  States  and  private  companies  as  well  as  for  the  international  enter¬ 
prise  under  the  general  oversight  of  the  international  sea  bed  authority. 

In  reply  to  a  further  series  of  questions,  the  Parliamentary  Under-Secretary  of 
State  wrote: 

The  composition  of  and  voting  procedures  in  the  organs  of  the  international  sea  bed 
authority,  and  the  relationship  between  its  organs,  should  be  such  as  adequately  to 
protect  all  important  interests  in  deep  sea  bed  mining. 


The  Government  are  ready  to  accept  that  an  international  sea  bed  authority  established 
by  a  generally  accepted  law  of  the  sea  convention  could  participate  in  relevant  com¬ 
modity  arrangements  in  which  all  major  producers  and  consumers  participate. 


An  international  sea  bed  authority  should  not  have  powers  to  regulate  the  market, 
since  this  should  only  be  done  in  the  context  of  world-wide  arrangements  for  the 
commodities  concerned  covering  all  production  and  consumption.  Any  production 
limitation  established  by  a  future  convention  should  be  specific  and,  in  the  interests  of 
the  world  economy,  should  not  inhibit  economically  viable  sea  bed  production,  nor 
should  it  create  artificial  shortages  or  price  levels. 


The  Government  do  not  favour  a  proliferation  of  compensation  arrangements  beyond 
those  already  operated  by  existing  international  institutions.  {Hansard,  H.C.  Debs., 
vol.  947,  Written  Answers,  cols.  333-5:  10  April  1978.) 

During  the  course  of  a  debate  in  the  House  of  Lords  on  the  conclusions  of  the 
7th  session  of  the  Third  United  Nations  Law  of  the  Sea  Conference,  the  Minis¬ 
ter  of  State,  Foreign  and  Commonwealth  Office,  Lord  Goronwy-Roberts, 
stated: 

...  we  are,  of  course,  concerned  that  the  international  zone  of  the  high  seas  should  be 
properly  exploited  by  a  balance  of  initiative  from  private  companies,  public  corporations 
including  State  trading  corporations,  and  also  the  international  enterprise  which  is 
proposed.  There  will  probably  be  a  parallel  procedure  on  this:  a  one-for-one  division  of 
the  ocean  as  between  national  or  private  interests  and  the  international  enterprise. 
I  should  imagine  that  the  role  of  the  multi-national  companies  would  be  subsumed  in 
that  of  the  private  company  interest.  I  see  no  danger  from  proceeding  in  this  way: 
indeed,  there  is  a  good  deal  to  be  said  for  the  parallel  movement  forward  whereby 
private  initiative  and  public  purpose  are  united  in  the  exploitation  of  the  deep  seabed. 
{Hansard,  H.L.  Debs.,  vol.  392,  cols.  1066-7:  6  June  1978.) 
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On  15  September  1978,  the  United  Kingdom  representative  at  the  Third 
United  Nations  Conference  on  the  Law  of  the  Sea,  Mr  Arculus,  made  the 
following  statement  in  a  plenary  meeting  of  the  Conference.  It  was  made  in 
response  to  a  statement  declaring  the  position  of  the  Group  of  77  on  unilateral 
legislation  affecting  the  resources  of  the  deep  sea-bed. 

We  have  a  different  view  of  the  pertinent  resolutions,  including  in  particular  the 
1970  declaration  and  the  Moratorium  Resolution  of  1969,  as  was  expressed  at  the 
time,  as  well  as  on  the  question  of  legality,  as  we  believe  that  deep  seabed  mining,  and 
legislation  to  regulate  it,  is  lawful. 

So  far  as  concerns  this  Conference,  I  think  there  is  a  misconception  here.  Interim 
legislation  pending  a  successful  convention  would  simply  aim,  as  a  practical  or  tech¬ 
nical  matter,  a  piece  of  domestic  housekeeping,  to  regulate  entry  into  this  new  field  in 
order  to  ensure  orderly  progress  and  the  continuity  of  investment  needed  to  develop 
the  new  technology.  Such  continuity  is  essential.  Progress  cannot  be  held  up  indefi¬ 
nitely.  W  e  have  very  much  in  mind  the  needs  of  the  world’s  consumers  of  minerals. 
So  some  practical  measures  have  to  be  considered. 

Interim  legislation  would  thus  be  no  more  than  a  temporary  umbrella  while  we 
complete  our  work  here.  It  would  be  designed  only  to  cover  the  period  until  a  generally 
acceptable  convention  has  entered  into  force  for  the  States  concerned.  If  the  Con¬ 
ference  gets  on  with  its  work  nothing  will  be  jeopardized.  I  noted,  as  I  trust  others 
will  have  noted,  the  final  sentences  of  the  statement  of  the  distinguished  representative 
of  the  United  States.  As  I  have  said,  and  must  emphasize,  my  Government  remains 
fully  committed  to  the  successful  conclusion  of  a  comprehensive  and  generally  ac¬ 
ceptable  convention  as  soon  as  it  can  be  achieved.  [The  Passage  in  the  US  Statement 
read  as  follows;  ‘With  goodwill  and  hard  concentration  on  the  task  before  us,  we  can 
reach  agreement  on  a  seabed  regime  well  before  exploitation  could  possibly  occur 
under  the  terms  of  national  legislation.  That  is  our  fervent  hope.’]  (A/CONF.  62/S.R. 
109,  p.  22.) 

On  17  September  1978,  the  representative  of  the  United  States,  speaking  on 
behalf  also  of  the  United  Kingdom  and  other  States,  made  the  following  state¬ 
ment  in  the  Trade  and  Development  Board  of  U.N.C.T.A.D.  (United  Nations 
Conference  on  Trade  and  Development).  The  context  of  the  statement  was  a 
draft  Resolution  of  the  Board,  which,  inter  alia,  stated  that  ‘any  unilateral  actions 
in  contravention  of  the  pertinent  resolutions  of  the  General  Assembly  would  not 
be  recognized  by  the  international  community  and  would  be  invalid  according 
to  international  law’.  The  Resolution  was  adopted  by  65  votes  to  8,  with  12 
abstentions.  The  United  Kingdom  voted  against. 

I  am  speaking  on  behalf  of  my  own  government  and  that  of  Belgium,  the  Federal 
Republic  of  Germany,  France,  Italy,  Japan  and  the  United  Kingdom  to  explain  our 
vote  against  the  draft  resolution. 

Like  the  whole  of  Group  B,  we  consider  it  inappropriate  for  this  issue  to  be  raised 
here,  when  deep  seabed  mining  is  currently  under  discussion  in  the  principal  forum  in 
New  York.  We  also  deplore  the  manner  in  which  the  issue  has  been  presented,  and  the 
return  to  voting  in  the  TDB  after  a  long  period  in  which  all  decisions  have  been  taken 
by  consensus :  voting,  in  our  view,  threatens  to  undermine  the  whole  negotiating  pro¬ 
cess  which  has  developed  in  UNCTAD. 
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Furthermore  on  the  substance  we  have  a  different  view  of  the  1970  Declaration  and 
the  UNGA  moratorium  resolution  of  1969,  as  was  expressed  at  the  time,  as  well  as  on 
the  question  of  legality,  since  we  continue  to  believe  that  deep  seabed  mining  legis¬ 
lation  is  lawful.  We  reaffirmed  this  view  in  our  votes  against  or  abstentions  on  Reso¬ 
lution  52(111)  at  Santiago. 

In  any  case,  interim  legislation  pending  the  successful  conclusion  of  a  Convention 
would  aim  simply  to  ensure  orderly  progress  in  this  new  field.  It  would  ensure  the 
continuity  of  investment  needed  to  develop  the  new  technology  (which  could  not  in 
any  case  lead  to  commercial  mining  for  a  number  of  years  yet).  And  it  would  be  tem¬ 
porary,  that  is,  it  would  be  superseded  as  soon  as  a  generally  acceptable  convention  has 
been  ratified  and  is  in  force.  (TDB/SR  510,  p.  11,  para.  57.) 

In  reply  to  a  question,  the  Parliamentary  Under-Secretary  of  State  for  In¬ 
dustry  wrote : 

The  Government’s  objective  at  the  Law  of  the  Sea  Conference  is  agreement  on  an 
international  system  for  the  exploitation  of  the  deep  sea  minerals,  under  which  both 
the  benefits  and  the  opportunity  to  participate  are  reasonably  shared  among  all  States. 
The  question  of  interim  legislation  is  kept  under  review  in  the  light  of  progress  at  the 
conference  itself  and  developments  in  other  countries.  ( Hansard ,  H.C.  Debs.,  vol. 
960,  Written  Answers,  col.  597:  15  December  1978.) 

Part  Nine:  XIII.  Seas,  waterways — access  to  sea  for  land-locked  and  geo¬ 
graphically  disadvantaged  States 

In  reply  to  the  oral  question  whether  there  had  been  any  progress  at  the  United 
Nations  Law  of  the  Sea  Conference  towards  solving  the  claims  of  land-locked 
countries,  the  Minister  of  State  for  the  Foreign  and  Commonwealth  Office, 
Lord  Goronwy- Roberts,  stated: 

My  Lords,  the  land-locked  and  geographically  disadvantaged  States  have  naturally 
come  together  at  various  stages  of  the  Conference  to  press  their  claims  to  the  right  of 
transit  to  the  sea  for  goods  originating  from  or  bound  for  land-locked  States,  the  right 
to  be  regarded  as  having  a  special  interest  in  the  international  seabed  regime  and  also 
the  right  to  share  in  the  exploitation  of  the  living  resources  of  neighbouring  States’ 
exclusive  economic  zones. 

On  the  question  of  transit  and  the  question  of  their  interests  in  the  international 
seabed  regime,  I  think  that  we  can  say  that  these  two  points  have  been  broadly  settled 
at  this  and  earlier  sittings  of  the  conference.  Access  to  the  living  resources  of  the 
economic  zones  of  neighbouring  States  however,  is  a  slightly  different  and  very  much 
more  difficult  question.  This  has  been  discussed  at  length  in  the  seventh  session,  but 
so  far  no  agreement  has  been  achieved.  (Hansard,  H.L.  Debs.,  vol.  392,  col.  1066:  6 
June  1978.) 

Part  Ten  :  I.  A.  Air  space,  outer  space — sovereignty  over  air  space — extent 

In  reply  to  the  question  which  States  claim  to  regulate  overflight  of  straits  in 
which  the  regime  of  free  transit  might  be  expected  to  operate,  the  Minister  of 
State,  Foreign  and  Commonwealth  Office,  wrote: 

At  present  there  is  no  right  of  overflight  over  territorial  waters  including  those  which 
constitute  the  waters  of  straits  used  for  international  navigation.  But  many  such 
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coastal  States  are  parties  to  ICAO  Conventions  which  permit  overflight  of  territory  and 
territorial  waters  and  they  regulate  overflight  in  accordance  with  those  Conventions. 
It  is  not  possible,  without  close  examination  of  the  circumstances  of  each  State,  to 
give  a  comprehensive  list  of  States  whose  territorial  waters  will  include  straits  for 
which  the  straits  regime  of  the  Informal  Composite  Negotiating  Text,  produced  at 
the  Sixth  Session  of  the  United  Nations  Law  of  the  Sea  Conference,  will  apply. 
{Hansard,  H.L.  Debs.,  vol.  388,  col.  ,917:  2  February  1978.) 

In  reply  to  the  question  what  action  had  been  taken  over  the  harassment  by 
Argentinian  naval  aircraft  on  13  May  1978  of  the  Polish  fishery  transport  vessel 
‘Zulawy’  anchored  in  Berkeley  Sound  with  the  full  permission  of  the  Falkland 
Islands  Government,  the  Parliamentary  Under- Secretary  of  State,  Foreign  and 
Commonwealth  Office,  wrote: 

We  have  formally  protested  to  the  Argentine  Government  about  this  violation  of 
Falkland  Islands  airspace  and  left  them  in  no  doubt  of  our  concern  about  unauthorised 
overflight  of  any  kind  and  the  need  to  avoid  their  repetition.  {Hansard,  H.C.  Debs., 
vol.  952,  Written  Answers,  col.  79:  19  June  1978.) 

In  respect  of  the  same  matter,  the  Minister  of  State  later  wrote : 

As  regards  the  representations  about  the  violation  of  Falkland  Islands’  airspace  .  .  . 
the  Argentine  Government  rejected  our  protest.  In  view  of  the  nature  of  these  replies, 
we  are  continuing  to  press  the  Argentine  Government.  (Ibid.,  cols.  555-6:  28  June 
1978.) 

Part  Ten:  II.  A.  2.  Air  space,  outer  space — air  navigation — civil  aviation — 
treaty  regime 

In  reply  to  a  question,  the  Parliamentary  Under- Secretary  of  State  for  Trade 
wrote : 

Provision  for  overflying  by  civil  aircraft  is  made  under  international  conventions 
or  agreements,  or  under  specific  bilateral  understandings.  Some  of  these  under¬ 
standings  are  subject  to  particular  conditions.  Nearly  all  countries  permit  overflying 
by  British  civil  aircraft  under  one  or  other  of  these  arrangements.  Military  aircraft 
generally  require  specific  clearance  for  each  flight.  {Hansard,  H.C.  Debs.,  vol.  948, 
Written  Answers,  col.  647:  27  April  1978.) 

Part  Ten  :  II.  B.  Air  space,  outer  space — air  navigation — military  aviation 
(See  Part  Ten:  II.  A.  2.,  supra.) 

Part  Ten  :  III.  Air  space,  outer  space — outer  space 
In  reply  to  the  question: 

To  ask  Her  Majesty’s  Government  whether  they  will  propose  to  the  United  Nations 
that  space  round  the  earth  should  be  declared  ‘the  heritage  of  mankind  (similar  to 
their  declaration  on  the  oceans)  and  that  an  international  authority,  replacing 
separate  Governments  and  private  companies,  should  be  established  for  the  develop¬ 
ment  of  peaceful  satellites  and  vehicles  in  space. 
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— the  Minister  of  State,  Foreign  and  Commonwealth  Office,  wrote: 

...  the  United  Nations  Committee  on  the  Peaceful  Uses  of  Outer  Space  is  currently 
discussing  the  matter  of  the  definition  and/or  delimitation  of  outer  space.  The  question 
of  a  declaration  on  ‘the  heritage  of  mankind’  does  not  therefore  arise,  although  it  is 
being  discussed  in  relation  to  a  draft  moon  treaty.  As  for  the  establishment  of  a  new 
international  authority  to  develop  peaceful  satellites  and  vehicles  in  space,  Her  Majes¬ 
ty’s  Government,  while  welcoming  any  new  initiative  designed  to  further  the  peaceful 
uses  of  outer  space,  are  not  so  far  persuaded  that  the  establishment  of  a  new  inter¬ 
national  body  can  be  justified  in  terms  of  either  need  or  the  expenditure  involved. 
{Hansard,  H.L.  Debs.,  vol.  396,  cols.  705—6:  15  November  1978.) 

Part  Eleven:  II.  A.  3.  Responsibility — responsible  entities — States — legislative 
acts 

In  reply  to  a  question  about  the  expropriation  of  British-owned  assets  in 
Mozambique,  the  Minister  of  State,  Foreign  and  Commonwealth  Office,  wrote: 

The  value  of  expropriated  British-owned  assets,  as  registered  by  claimants  with  the 
British  Embassy  in  Maputo,  is  approximately  .£6,042,000. 

Shortly  after  Decree  Law  5/76  was  passed  in  February  1976,  under  which  some 
United  Kingdom  assets  were  expropriated,  Her  Majesty’s  Ambassador  in  Maputo 
informed  the  Government  of  Mozambique  of  the  right  of  the  British  Government  to 
claim  prompt,  adequate  and  effective  compensation.  In  February  1977  the  Mozam¬ 
bican  Government  was  asked  to  ‘declare  its  intentions  with  regard  to  compensation 
for  British  property  expropriated  under  the  terms  of  the  Decree  Law’.  Our  Embassy 
have  raised  the  matter  on  a  number  of  occasions.  {Hansard,  H.L.  Debs.,  vol.  388, 
cols.  1156-7:  8  February  1978) 

Part  Eleven:  II.  A.  6.  Responsibility— responsible  entities— States— reparation 

(See  also  Part  Five:  IV.,  supra ) 

In  reply  to  the  question  whether  Her  Majesty’s  Government  would  make 
representations  to  the  Government  of  Sri  Lanka  about  the  need  to  compensate 
British  citizens  whose  investments  in  tea  and  rubber  plantations  had  been 
nationalized  by  that  Government,  the  Parliamentary  Under- Secretary  of  State, 
Foreign  and  Commonwealth  Office,  after  reference  to  a  Written  Answer  of  28 
January  1976  {Hansard,  H.C.  Debs.,  vol.  904,  Written  Answers,  col.  230 .), 
wrote : 

.  .  .  assurances  were  given  by  the  Sri  Lanka  Government  that  they  would  pay  com¬ 
pensation  to  the  former  owners  of  nationalised  plantation  estates  in  accordance  with 
international  law.  These  assurances  have  since  been  renewed  by  the  present  Sri  Lanka 
Government  and  a  number  of  former  British  owners  have  already  received  some 
compensation.  {Hansard,  H.C.  Debs.,  vol.  948,  Written  Answers,  cols.  577— 8'  26 
April  1978.)  ’  ' 

In  reply  to  the  question  what  was  the  total  of  moneys  held  in  the  United 
Kingdom  against  Czarist  debts  since  1917,  and  what  was  the  extent  of  claims 
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registered  by  British  creditors  against  Czarist  assets,  the  Parliamentary  Under¬ 
secretary  of  State,  Foreign  and  Commonwealth  Office,  wrote: 

No  comprehensive  evaluation  can  at  present  be  made  by  the  British  Government  of  the 
assets  in  the  United  Kingdom  of  the  former  Imperial  Russian  Government,  and  it  is 
not  therefore  possible  to  state  with  any  accuracy  what  the  current  value  of  such  assets 
might  be.  Nor  has  there  been  any  recent  official  registration  of  private  British  losses 
and  so  any  estimate  for  these  would  be  misleading.  They  are,  however,  of  considerable 
magnitude.  Her  Majesty’s  Government  have  a  claim  in  respect  of  the  Russian  war  debt 
amounting  to  about  £560  million.  (Ibid.,  cols.  581—2:  26  April  1978.) 

Part  Eleven  :  II.  A.  7.  Responsibility — States — procedure 

In  reply  to  the  question  whether  the  Claims  Commission  promised  by  the 
Turkish  Cypriot  Administration  had  yet  started  processing  the  claims  of  United 
Kingdom  citizens  who  suffered  loss  and  injury  as  a  result  of  the  Turkish  in¬ 
vasion  of  Cyprus  in  1974,  the  Minister  of  State,  Foreign  and  Commonwealth 
Office,  wrote: 

The  Claims  Commission  will  not  start  functioning  until  its  terms  of  reference  have 
been  published.  I  understand  that  these  are  now  ready  but  their  publication  remains 
delayed  because  of  a  legal  technicality.  Firm  representations  have  been  made  to  the 
Turkish  Cypriot  Administration  about  the  urgency  with  which  the  British  Govern¬ 
ment  view  this  issue  and  the  High  Commissioner  in  Nicosia  has  this  week  delivered  a 
personal  message  from  me  urging  the  prompt  approval  of  the  Claims  Commission’s 
terms  of  reference  and  its  commencement  of  work  on  claims  by  United  Kingdom 
nationals.  (Ibid.,  col.  583:  26  April  1978.) 

In  reply  to  a  question,  the  Minister  of  State,  Foreign  and  Commonwealth 
Office,  wrote: 

Settlement  of  British  compensation  claims  is  now  being  considered  by  the  Turkish 
Cypriot  Claims  Commission  whose  terms  of  reference  were  published  on  nth  May. 
The  setting  up  of  the  Commission  was  in  part  attributable  to  regular  contacts  between 
British  and  Turkish  Government  Ministers  and  officials.  A  circular  letter  is  being  sent 
to  all  claimants  known  to  the  Foreign  and  Commonwealth  Office,  containing  guidance 
on  how  to  pursue  their  claims.  ( Hansard ,  H.C.  Debs.,  vol.  952,  Written  Answers,  col. 
248:  21  June  1978.) 

Part  Twelve  :  II.  A.  Pacific  settlement  of  disputes — negotiation 

In  reply  to  the  question  whether  Her  Majesty’s  Government  would  insist  on 
the  withdrawal  from  the  island  of  Southern  Thule  of  the  Argentinian  presence 
there,  the  Minister  of  State,  Foreign  and  Commonwealth  Office,  wrote:  ‘We 
believe  that  this  question  has  to  be  solved  by  negotiation.’  (Ibid.,  col.  559: 
28  June  1978.) 

In  the  course  of  a  debate  on  the  same  matter,  the  Minister  of  State,  Mr. 
Rowlands,  stated: 

We  firmly  believe  that  international  disputes  and  incidents  of  this  sort,  which  are  not 
new  in  our  relationships  with  the  Argentinian  Government,  can  and  should  be  pursued 
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by  negotiation  rather  than  by  force.  ( Hansard ,  H.C.  Debs.,  vol.  953,  col.  626:  5 
July  1978.) 

In  reply  to  the  question  what  representations  had  been  received  from  the 
Moroccan  Government  concerning  territorial  disputes  and  what  had  been  the 
reply  of  Her  Majesty’s  Government,  the  Minister  of  State,  Foreign  and  Com¬ 
monwealth  Office,  wrote: 

The  Moroccan  Government  have  on  a  number  of  occasions  explained  their  case  on  the 
territorial  dispute  concerning  the  Western  Sahara.  Her  Majesty’s  Government, 
while  consistently  maintaining  their  commitment  to  the  principle  of  self-determination, 
have  made  clear  that  they  believe  that  this  dispute  should  be  solved  by  peaceful  means 
by  the  parties  directly  concerned.  (Ibid.,  col.  297:  6  July  1978.) 

In  reply  to  a  question,  the  Minister  of  State,  Foreign  and  Commonwealth 
Office,  wrote  in  part: 

We  do  not  supply  arms  to  Somalia  or  Ethiopia  as  we  favour  a  peaceful  negotiated 
settlement  to  their  dispute.  ( Hansard ,  H.C.  Debs.,  vol.  959,  Written  Answers,  col. 
230:  29  November  1978.) 

Part  Twelve:  II.  G.  1.  Pacific  settlement  of  disputes — modes  of  settlement — 
arbitration — arbitral  tribunals  and  commissions 

In  reply  to  the  question  whether  Argentina  had  accepted  the  decision  of  the 
arbitral  tribunal  awarding  Picton,  Nueva  and  Lennox  Islands  in  the  Beagle 
Channel  to  Chile,  and  whether  any  steps  could  be  taken  by  Her  Majesty’s 
Government  to  implement  the  award,  the  Minister  of  State,  Foreign  and  Com¬ 
monwealth  Office,  wrote: 

The  1971  Agreement  for  Arbitration  provided  that  the  award  rendered  on  the  basis 
of  the  court’s  decision  should  be  legally  binding  upon  the  parties  and  did  not  make  it 
subject  to  acceptance  by  them.  A  declaration  made  by  Argentina  in  January  claiming 
to  pronounce  the  award  null  and  void  has  been  stated  by  the  court  to  be  inadmissible. 
The  court  is  now  considering  the  position  reached  in  relation  to  the  implementation  of 
the  award  and  there  is  no  action  which  Her  Majesty’s  Government  could  appropriately 
take.  ( Hansard ,  H.C.  Debs.,  vol.  953,  Written  Answers,  col.  421:  10  July  1978.) 

Part  Twelve:  II.  I.  Pacific  settlement  of  disputes — modes  of  settlement — settle¬ 
ment  within  international  organizations 

During  the  deliberations  of  the  United  Nations  Committee  on  Enhancing  the 
Effectiveness  of  the  Principle  of  the  Non-use  of  Force  in  International  Relations, 
on  28  August  1978,  the  United  Kingdom  representative,  Mr.  Fifoot,  stated: 

As  a  Committee,  we  have  a  twofold  field  of  study — the  non-use  of  force  in  inter¬ 
national  relations  and  the  peaceful  settlement  of  disputes.  These  are  two  principles  to 
which  the  United  Kingdom  is  committed;  two  principles  which  my  delegation  be¬ 
lieves  require  to  be  strengthened  in  order  to  enhance  the  effectiveness  of  the  United 
Nations.  (Text  provided  by  the  Foreign  and  Commonwealth  Office.) 

In  the  course  of  his  speech  to  the  10th  Meeting  of  the  33rd  Session  of  the 
General  Assembly  of  the  United  Nations,  held  on  27  September  1978,  the 
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Secretary  of  State  for  Foreign  and  Commonwealth  Affairs,  Dr.  David  Owen, 
stated  in  part: 

In  one  key  area — peace-keeping — the  United  Nations  has  responded  extremely 
well  throughout  the  year.  My  Government  is  totally  committed  to  the  concept  of 
United  Nations  peace-keeping.  With  our  fellow-members  of  the  European  Com¬ 
munity  we  shall  be  appealing  to  all  members  of  the  United  Nations  to  reaffirm  their 
support  for  United  Nations  peace-keeping  measures.  We  have  backed  this  support  of 
principle  with  men,  facilities  and  money.  We  have  recently  reviewed  our  own  national 
capacity  to  assist  in  the  preparation  and  conduct  of  peace-keeping  operations,  and  I 
am  pleased  to  be  able  to  make  the  following  offer  of  support,  which  is  in  addition  to 
our  current  contribution  to  United  Nations  forces  in  Cyprus  and  Lebanon. 

If  requested,  and  subject  to  national  commitments  and  exigencies,  the  United 
Kingdom  will  make  available  an  infantry  battalion  group  or  a  Royal  Marine  commando 
group  for  up  to  six  months.  The  force  will  be  available  at  seven  days’  notice  and  we 
shall  airlift  the  force  and  its  equipment  to  the  area  of  operation.  We  shall  also  be  willing 
to  provide  a  small  number  of  military  personnel  for  duty  as  observers,  and  we  shall 
consider  as  sympathetically  as  possible  requests  for  other  types  of  forces  or  forms  of 
military  assistance.  In  view  of  the  experience  which  the  United  Kingdom  armed  forces 
have  acquired  in  peace-keeping,  we  stand  ready  to  share  our  knowledge  and  experience 
with  others.  (A/33/PV.  10,  pp.  59-63.) 

Part  Thirteen  :  I.  A.  Coercion  and  use  of  force  short  of  war — unilateral  acts — 
retorsion 

In  reply  to  a  question,  the  Minister  of  State,  Foreign  and  Commonwealth 
Office,  Lord  Goronwy- Roberts,  stated: 

...  at  the  Bonn  Economic  Summit  on  16th  and  17th  July,  the  Heads  of  State  and 
Governments  of  Canada,  France,  the  Federal  Republic  of  Germany,  Italy,  Japan, 
the  United  Kingdom  and  the  United  States  declared  their  joint  resolution  that,  in 
cases  where  a  country  refuses  the  extradition  or  prosecution  of  those  who  have  hi¬ 
jacked  an  aircraft  and/or  does  not  return  such  aircraft,  their  Governments  shall  take 
immediate  action  to  cease  all  flights  to  that  country.  At  the  same  time,  their  Govern¬ 
ments  will  initiate  action  to  halt  all  incoming  flights  from  that  country  or  from  any 
country  by  the  airlines  of  the  country  concerned.  {Hansard,  H.L.  Debs.,  vol.  396, 
col.  300:  8  November  1978.) 

Part  Thirteen  :  I.  D.  Coercion  and  use  of  force  short  of  war — unilateral  acts — 
intervention 

(See  Part  Three:  I.  A.  2.,  supra ) 

Part  Thirteen  :  II.  A.  Coercion  and  use  of  force  short  of  war — collective  measures 
— regime  of  the  United  Nations 

In  reply  to  a  question,  the  Parliamentary  Under- Secretary  of  State,  Foreign 
and  Commonwealth  Office,  wrote: 

Permanent  members  of  the  Security  Council,  with  the  exception  of  China,  have  con¬ 
tinued  to  provide,  and  are  currently  providing,  personnel  for  United  Nations  peace¬ 
keeping  forces.  Permanent  members  have  been  specifically  excluded  from  participating 
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in  United  Nations  peacekeeping  forces  on  only  three  occasions.  The  Government  do 
not  consider  these  exclusions  as  binding  precedents  for  any  future  peacekeeping 
operations  undertaken  by  the  United  Nations  and  their  views  on  the  question  have 
been  made  known.  ( Hansard ,  H.C.  Debs.,  vol.  953,  Written  Answers,  col.  841: 
14  July  1978.) 

In  reply  to  a  question,  the  Minister  of  State,  Foreign  and  Commonwealth 
Office,  wrote: 

In  1978,  so  far,  there  have  been  four  prosecutions  for  breaches  of  the  Rhodesian 
sanctions  controls.  One,  which  has  been  completed  successfully,  did  not  involve  a 
prison  sentence;  the  remaining  three  are  at  present  before  the  British  courts.  Ad¬ 
ditionally,  a  number  of  other  cases  are  under  investigation.  ( Hansard ,  H.C.  Debs., 
vol.  954,  Written  Answers,  cols.  64g-^o:  25  July  1978.) 

In  reply  to  a  question,  the  Attorney- General  wrote: 

There  have  been  10  prosecutions  for  breaches  of  the  Southern  Rhodesian  (United 
Nations  Sanctions)  (No.  2)  Order  1968,  of  which  nine  have  been  successful.  One 
prosecution  is  pending.  There  have  also  been  24  prosecutions  for  breaches  of  other 
legislation  relating  to  Rhodesian  sanctions,  of  which  21  have  been  successful.  Three 
cases  are  pending. 

In  cases  where  there  have  been  convictions,  fines  ranging  between  £10  and  £50,000 
have  been  imposed.  In  some  cases,  where  imports  to  the  United  Kingdom  have  been 
concerned,  goods  have  been  confiscated.  ( Hansard ,  H.C.  Debs.,  vol.  957,  Written 
Answers,  col.  46:  6  November  1978.) 

In  moving  the  approval  of  the  draft  Southern  Rhodesia  Act  1965  (Continu¬ 
ation)  Order  1978  in  the  House  of  Commons,  the  Secretary  of  State,  Foreign  and 
Commonwealth  Affairs,  Dr.  David  Owen,  stated: 

Failure  by  this  country  to  renew  the  order  would  raise  serious  doubts  in  the  minds  of 
the  international  community  at  large  about  our  intentions  over  Rhodesia.  It  would  be 
fatal  to  any  attempt  to  convene  an  all-party  conference  for  us  to  be  clearly  in  breach  of 
our  international  legal  obligations  under  the  United  Nations  Charter  and  for  us  to 
cease  to  give  effect  to  the  requirements  of  the  relevant  Security  Council  decisions. 
{Hansard,  H.C.  Debs.,  vol.  958,  col.  mi:  8  November  1978.) 

Later  in  the  same  debate,  the  Minister  of  State,  Foreign  and  Commonwealth 
Office,  Mr.  Rowlands,  remarked: 

Over  the  last  two  days,  the  issue  and  the  principles  of  sanctions,  and  their  continuation 
and  their  role,  have  been  debated  at  great  length.  Perhaps  the  additional  point  raised 
today  emerged  in  the  speech  of  the  right  hon.  and  learned  Member  for  Hertfordshire, 
East  (Sir  D.  Walker-Smith),  who  cast  doubt  on  their  legality. 

The  right  hon.  and  learned  Gentleman  is  entitled  to  think  that  the  Security  Council 
was  mistaken  in  its  decisions  or  assessments  and  in  characterising  the  situation  in 
Rhodesia  as  a  threat  to  peace,  but  he  is  in  error  in  suggesting  that  the  decision  was 
unlawful,  as  I  think  he  did. 

Under  the  United  Nations  Charter,  the  appreciation  of  the  question  whether  a 
situation  falls  within  article  39  is  within  the  discretion  of  the  Security  Council  itself. 
Provided  that  the  decision  is  adopted  by  the  requisite  majority  and  that  no  permanent 
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members  vote  against  it,  that  decision  becomes  lawful.  It  is  then  binding  on  all  mem¬ 
bers  of  the  United  Nations  under  article  25.  (Ibid.,  col.  1139.) 

In  moving  the  approval  of  the  draft  Southern  Rhodesia  Act  1965  (Continu¬ 
ation)  Order  1978  in  the  House  of  Lords,  the  Lord  Chancellor,  Lord  Elwyn- 
Jones,  stated: 

So  far  as  sanctions  are  concerned,  the  Government  have  a  solemn  obligation,  as  a 
member  of  the  United  Nations  and  as  an  original  signatory  of  the  Charter  and  a 
Permanent  Member  of  the  Security  Council,  to  comply  with  mandatory  resolutions 
passed  by  the  Security  Council.  We  are  bound  in  international  law  to  maintain 
sanctions  until  there  is  a  return  to  legality  in  Rhodesia.  This  is  a  treaty  obligation,  and 
m  a  world  in  which  it  is  not  only  our  duty  but  also  our  interest  to  strengthen  the 
observance  of  international  law,  we  should  not  flout  it  or  give  any  appearance  of 
doing  so.  Moreover,  as  the  Power  which  is  legally  responsible  for  Rhodesia  constitution¬ 
ally  and  on  the  international  plane,  we  have  a  special  duty  in  relation  to  that  country, 
both  to  comply  with  our  United  Nations  obligations  and  to  seek  a  settlement.  It  is 
important  to  bear  in  mind  that  to  act  in  defiance  of  United  Nations  mandatory  re¬ 
solutions  relating  to  sanctions  would  have  the  most  serious  repercussions  on  our 
political  and  economic  interests  throughout  Africa,  and  possibly  in  other  parts  of  the 
Third  World.  Most  particularly,  our  failure  at  this  point  of  time  to  maintain  sanctions 
in  force  would  destroy  once  and  for  all  our  ability  to  contribute  towards  a  negotiated 
settlement  of  the  Rhodesia  issue.  ( Hansard ,  H.L.  Debs.,  vol.  396,  col.  424:  9  Novem¬ 
ber  1978.) 

In  reply  to  the  question  whether  the  statement  of  policy  by  the  Secretary  of 
State  for  Foreign  and  Commonwealth  Affairs  on  possible  oil  sanctions  against 
South  Africa  made  on  22  November  1978  implied  the  abandonment  by  Her 
Majesty’s  Government  of  support  for  the  principles  enshrined  in  Article  2(7)  of 
the  United  Nations  Charter,  the  Minister  of  State,  Foreign  and  Commonwealth 
Office,  wrote: 

No.  Article  2(7)  itself  provides  expressly  that  the  principles  contained  therein  shall  not 
prejudice  the  application  of  enforcement  measures  under  chapter  VII.  ( Hansard ,  H.C. 
Debs.,  vol.  958,  Written  Answers,  cols.  40-1:  27  November  1978.) 

Part  Fourteen:  I.  B.  10.  Armed  conflicts — the  laws  of  war — nuclear ,  bac¬ 
teriological  and  chemical  weapons 

In  reply  to  a  request  to  make  a  statement  about  the  position  of  the  United 
Kingdom  on  security  assurances  to  non-nuclear  weapon  States,  in  the  light  of  the 
Prime  Minister’s  speech  to  the  United  Nations  Special  Session  on  Disarmament 
on  2  June  1978,  the  Secretary  of  State  for  Foreign  and  Commonwealth  Affairs 
wrote : 

My  right  hon.  Friend  said  in  his  speech  on  2nd  June  that  Britain  would  be  prepared  to 
take  part  with  other  nuclear  powers  in  firm,  far-reaching  and  permanent  assurances  to 
the  non-nuclear  States.  During  the  special  session,  other  nuclear  Powers  have  made 
statements  and  undertakings  on  this  subject. 

We  are  now  ready  to  give  the  following  assurance  to  non-nuclear  weapon  States 
which  are  parties  to  the  Non-Proliferation  Treaty  or  other  international  binding 
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commitments  not  to  manufacture  or  acquire  nuclear  explosive  devices:  Britain  under¬ 
takes  not  to  use  nuclear  weapons  against  such  States  except  in  the  case  of  an  attack  on 
the  United  Kingdom,  its  dependent  territories,  its  Armed  Forces  or  its  allies  by  such  a 
State  in  association  or  alliance  with  a  nuclear  weapon  state.  ( Hansard ,  H.C.  Debs., 
vol.  952,  Written  Answers,  cols.  528-g:  27  June  1978.) 

Speaking  at  the  United  Nations  Special  Session  on  Disarmament,  the  United 
Kingdom  representative,  Sir  Derick  Ashe,  made  the  following  statement  on  27 
June  1978: 

In  the  draft  Programme  of  Action  which  my  Government  co-sponsored  on  1  Feb¬ 
ruary  we  included  a  call  on  nuclear  weapons  States  to  give  appropriate  assurances  to 
increase  the  confidence  of  non-nuclear  weapon  States  in  their  security  from  nuclear 
attack. 

Following  that  proposal  the  United  Kingdom  discussed  this  matter  with  various 
nuclear  and  other  powers.  In  his  address  to  the  Special  Session  on  2  June  the  British 
Prime  Minister  recognised  that  States  which  have  renounced  nuclear  weapons  are 
entitled  to  look  for  assurances  that  such  weapons  will  not  be  used  against  them.  Mr 
Callaghan  said  that  Britain  wanted  action  to  meet  these  expectations.  He  placed  on 
record  that  Britain  would  be  prepared  to  take  part  with  other  nuclear  powers  in  firm, 
far-reaching  and  permanent  assurances  to  the  non-nuclear  States.  During  this  Special 
Session  other  nuclear  powers  have  made  statements  and  undertakings  on  this  subject 
of  negative  security  assurances. 

The  United  Kingdom  is  now  ready  formally  to  give  such  an  assurance.  I  accordingly 
give  the  following  assurance  on  behalf  of  my  Government  to  non-nuclear  weapon 
States  which  are  parties  to  the  Non-Proliferation  Treaty  or  other  internationally 
binding  commitments  not  to  manufacture  or  acquire  nuclear  explosive  devices: 
Britain  undertakes  not  to  use  nuclear  weapons  against  such  States  except  in  the  case  of  an 
attack  on  the  United  Kingdom,  its  dependent  territories,  its  armed  forces  or  its  Allies 
by  such  a  State  in  association  or  alliance  with  a  nuclear  weapon  State.  (Cmnd.  7267, 
p.  105.) 

In  reply  to  the  question  what  were  the  implications  of  the  judgment  of  the 
European  Court  of  Justice  of  14  November  1978  in  respect  of  Art.  103  of 
the  EURATOM  Treaty  for  the  United  Kingdom’s  adherence  to  the  Non- 
Proliferation  Treaty,  the  Parliamentary  Under- Secretary  of  State,  Foreign  and 
Commonwealth  Office,  wrote: 

The  ruling  of  the  Court  of  Justice  concerns  the  future  participation  of  the  Community 
and  member  States  in  a  convention  on  the  physical  protection  of  nuclear  materials, 
facilities  and  transports  for  peaceful  purposes  to  be  negotiated  under  the  auspices  of 
the  International  Atomic  Energy  Agency.  Under  the  present  draft,  this  convention 
would  deal  with  an  area  which  is  not  covered  by  the  Non-Proliferation  Treaty. 

In  accordance  with  the  provisions  of  article  105  of  the  Euratom  Treaty,  as  adopted 
by  the  Act  of  Accession,  the  United  Kingdom’s  obligations  under  the  Non-Pro¬ 
liferation  Treaty  are  not  affected  by  the  provisions  of  the  Euratom  Treaty. 

For  the  above  reasons,  the  ruling  of  the  Court  of  Justice  appears  to  have  no  im¬ 
plications  for  the  United  Kingdom’s  participation  in  the  Non-Proliferation  Treaty, 
which  remains  the  cornerstone  of  the  Government’s  non-proliferation  policy.  ( Han¬ 
sard ,  H.C.  Debs.,  vol.  960,  Written  Answers,  col.  go:  11  December  1978.) 
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APPENDICES 


I.  Multilateral  Treaties  Signed  by  the  United  Kingdom  in  19781 


Title 

International  Convention  on 
Standards  of  Training, 
Certification  and  Watch¬ 
keeping  for  Seafarers  (Not  in 
force) 

Protocol  to  the  Convention  on 
the  Contract  for  the  Inter¬ 
national  Carriage  of  Goods 
by  Road  (C.M.R.)  done  at 
Geneva  on  19  May  1956 
(Not  in  force) 

International  Convention 
for  the  Protection  of  New 
Varieties  of  Plants  of  2 
December  1961,  as  revised 
at  Geneva  on  10  November 
1972  and  23  October  1978 
(Not  in  force) 


Place  and  date 

London, 
(I.M.C.O.)  1 
December  1978 


Geneva,  (U.N.) 
1  September 
1978 


Geneva, 
(U.P.O.V.)  23 
October  1978 


Signatures : 

1.12.1978  U.K., 
Poland, 

7.12.1978 
Belgium 

Signatures : 

25.9.1978  U.K. 


Publication 

Not  yet 
lished 


pub- 


Signatures: 
23.10.1978  U.K. 


Miscellaneous 
No.  2(1979) 
(Cmnd.  7480) 


Not  yet  pub¬ 
lished 


Tarbela  Development  Fund 

Washington, 

Signatures 

12(1979) 

(Second  Supplemental) 
Agreement,  1978.  Entered  in¬ 
to  force  14.9.1978 

(I.B.R.D.)  14 
September  1978 

14.9.1978  U.K., 
Canada,  Italy, 
Pakistan,  I.D.A., 
I.B.R.D.  Rati¬ 
fications  not  re¬ 
quired 

(Cmnd.  7453) 

Convention  on  the  accession 

Luxembourg, 

Signatures : 

European  Com¬ 

of  the  United  Kingdom, 

(E.C.  Council) 

9.10.1978  U.K., 

munities,  No. 

Denmark,  and  Ireland  to  the 
Convention  on  Jurisdiction 
and  the  Enforcement  of 
Judgements  in  Civil  and 
Commercial  Matters  signed 
at  Brussels  on  27  September 
1968  and  to  the  Protocol 
signed  at  Luxembourg  on  3 
June  1971  (Not  in  force) 

9  October  1978 

Belgium,  Den¬ 
mark,  France, 
German  F.R., 
Ireland,  Italy, 
Luxembourg, 
Netherlands 

46(1978) 

(Cmnd.  7395) 

Protocol  of  7  April  1968  fur¬ 

Geneva, 

Signatures : 

Miscellaneous, 

ther  extending  the  Inter¬ 
national  Olive  Oil  Agree¬ 
ment,  1963,  as  amended  and 
extended  (Not  in  force) 

7  April  1978 

30.8.1978  U.K. 

30.10.1978 
E.E.C.,  many 
others 

No.  33(1978) 
(Cmnd.  7367) 
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Title 

Place  and  date 

Publication 

Agreement  amending  the 

Luxembourg, 

Signatures : 

European  Com¬ 

Annex  to  the  Statute  of  the 
European  School  laying 
down  the  Regulations  for  the 
European  Baccalaureate  with 
Protocol  on  the  Provisional 
Implementation  of  the 
Agreement.  Provisionally  in 
force  1.9.1978 

19  June  1978 

19.6.1978  U.K., 
Belgium,  Den¬ 
mark,  France, 
German  F.R., 
Ireland,  Italy, 
Luxembourg, 
Netherlands 

munities,  No.  44 
(1978)  (Cmnd. 
7363) 

Protocol  on  the  Privileges, 

Washington, 

Signatures : 

Miscellaneous, 

Exemptions  and  Immunities 
of  the  International  Tele¬ 
communications  Satellite 
Organization  (INTELSAT) 
(Not  in  force) 

19  May  1978 

23.8.1978  U.K. 

No.  31(1978) 
(Cmnd.  7385) 

Protocol  of  1978  relating  to 

London, 

Signatures : 

Miscellaneous, 

the  International  Convention 
for  the  Prevention  of  Pol¬ 
lution  from  Ships,  1973  (Not 
in  force) 

(I.M.C.O.) 

1  June  1978 

24.8.1978  U.K. 
Sundry  dates: 
Mexico,  U.S.A. 
Poland,  Lib¬ 
eria,  German 
F.R.,  Nether¬ 
lands 

No.  27(1978) 

Protocol  of  1978  relating  to 

London, 

Signatures: 

Miscellaneous, 

the  International  Convention 

(I.M.C.O.) 

24  August  1978 

No.  26(1978) 

for  the  Safety  of  Life  at  Sea, 
1974  (Not  in  force) 

1  June  1978 

U.K.  Sundry 
dates:  Mexico, 
U.S.A.,  Yugo¬ 
slavia,  Belgium, 
Poland,  Liberia, 
German  F.R, 
Netherlands 

(Cmnd.  7346) 

European  Convention  on  the 

Strasbourg,  (C. 

Signatures : 

Not  yet  pub¬ 

Control  of  the  Acquisition 
and  Possession  of  Firearms  by 
Individuals  (Not  in  force) 

of  E.)  28  June 
1978 

29.6.1978  U.K., 
Denmark,  Ger¬ 
man  F.R.,  Ire¬ 
land,  13.9.1978 
Luxembourg 

lished 

2 1 978  Protocol  for  the 

Washington, 

Signatures : 

Miscellaneous, 

Fourth  Extension  of  the 

Wheat  Trade  Convention, 

1971 

26  April  1978 

17.5.1978  U.K., 
many  others. 
Declarations 
of  provisional 
application: 

17.5.  1978  U.K., 
many  others 

No.  16(1978) 
(Cmnd.  7240) 
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Title  Place  and  date  Publication 

United  Kingdom  declaration  of  provisional  application  also  applies  to 
Dominica,  St.  Christopher-Nevis-Anguilla,  St.  Vincent,  Belize, 

Bermuda,  British  Virgin  Islands,  Gibraltar,  Gilbert  Islands,  Hong 
Kong,  Montserrat,  St.  Helena  and  dependencies  and  Tuvalu 


3 1 978  Protocol  for  the 

Washington, 

Signatures ; 

Miscellaneous, 

Fourth  Extension  of  the  Food 
Aid  Convention,  1971 

26  April  1978 

17.5.1978  U.K., 
many  others. 
Declarations  of 
provisional  ap¬ 
plication  : 
17.5.1978  U.K., 
many  others 

No.  16(1978) 
(Cmnd.  7240) 

Torremolinos  International 

London, 

Signatures : 

Miscellaneous, 

Convention  for  the  Safety  of 

(I.M.C.O.)  1 

4.5.1:978  U.K., 

No.  17(1978) 

Fishing  Vessels  (Not  in  force) 

October  1977 

11. 11. 1977 
German  F.R., 

15. 11. 1977  Ice¬ 
land,  17. 11. 1977 
Romania, 
13.2.1978  Liberia, 
France 

(Cmnd.  7252) 

1  Table  supplied  by  the  Foreign  and  Commonwealth  Office. 

2  Entered  into  force  (a)  on  24  June  1978  with  respect  to  all  provisions  of  the  Convention  other 
than  Articles  3  to  9  inclusive,  and  Article  21,  and  (b)  on  1  July  1978  with  respect  to  Articles  3  to 
9  inclusive,  and  Article  21  of  the  Convention. 

3  Entered  into  force  (a)  on  24  June  1978  with  respect  to  all  provisions  other  than  Article  II  of 
the  Convention  and  Article  III  of  the  Protocol,  and  (b)  on  1  July  1978  with  respect  to  Article  II 
of  the  Convention  and  Article  III  of  the  Protocol. 


II.  Bilateral  Treaties  concluded  by  the  United  Kingdom  in  19781 


Country  and  Title 


Place  and  date 


Entry  into  force  Treaty  Series 


BANGLADESH 

Agreement  for  Air  Services 
between  and  beyond  their 
Respective  Territories 

BOTSWANA 

Exchange  of  Notes  further 
amending  the  British 
Expatriates  Supplementation 
(Botswana)  Agreement  1976 


London,  5  July  1978 

5  JulY  !978 


Gaberones,  19  October 

19  October  1978  1978 


CANADA 

Convention  for  the  Avoidance  London,  Not  yet  in  force 

of  Double  Taxation  and  the  8  September 

Prevention  of  Fiscal  Evasion  1978 

with  respect  to  Taxes  on 

Income  and  Capital  Gains 


86(1978) 
(Cmnd.  7334) 


25(1979) 
(Cmnd.  7470) 


Text:  Canada 
No.  1(1979) 
(Cmnd.  7413) 
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Country  and  Title 

Place  and  date 

Entry  into  force 

Treaty  Series 

CHINA,  people’s  REPUBLIC  OF 

Agreement  and  Protocol  on 

London, 

15  November 

8  and  9(1979) 

Scientific  and  Technological 
Co-operation 

is  November 
i978 

1978 

(Cmnd.  7440 
and  7441) 

FINLAND 

Convention  on  Social 

Security  and  Protocol  con¬ 
cerning  Health  Care  and  Co¬ 
operation  in  the  Field  of 
Medicine  and  Public  Health 

London, 

12  December 
!978 

Not  yet  in  force 

Not  yet  pub¬ 
lished 

FRANCE 

Exchange  of  Notes  supple¬ 
menting  Article  III  of  the 
Treaty  for  the  Mutual 
Surrender  of  Fugitive 
Criminals  signed  on  14 

August  1876,  as  amended 

Paris, 

16  February 
1978 

16  April  1978 

62(1978) 
(Cmnd.  7241) 

Exchange  of  Notes  further 
amending  Schedule  II  to  the 
Revised  Annex  to  the  Air 
Transport  Agreement  signed 
at  London  on  28  February 
i946 

Paris,  6  April 
1977  and  16 
January  1978 

16  January  1978 

61(1978) 
(Cmnd.  7239) 

Exchange  of  Notes  con¬ 
stituting  an  Agreement  on 
Marine  Jurisdiction  sup¬ 
plementary  to  the  Protocol 
respecting  the  New  Hebrides 
signed  at  London  on  6 

August  1914  as  from  time  to 
time  amended 

London, 

8  August  1978 

8  August  1978 

1(1979) 
(Cmnd.  7408) 

Exchange  of  Notes  concern¬ 
ing  a  Reform  of  the  Judicial 
System  in  the  New  Hebrides, 

London, 

15  December 
1978 

14  January  1979 

Not  yet  pub¬ 
lished 

and  amending  the  Protocol 
respecting  the  New  Hebrides 
signed  at  London  on  6 
August  1914,  as  from  time  to 
time  amended 

GERMANY,  FEDERAL  REPUBLIC  OF 

Exchange  of  Notes  amending  London,  27  September  5(1979) 

the  Treaty  [with  Germany]  25  and  27  Sep-  1978  (Cmnd.  7421) 

for  the  Mutual  Surrender  of  tember  1978 
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Country  and  Title 

Fugitive  Criminals,  signed  at 
London  on  14  May  1872,  as 
amended  by  the  Agreement 
signed  at  Bonn  on  23 

February  i960 

Place  and  date 

Entry  into  force 

Treaty  Series 

GREECE 

Exchange  of  Notes 
relating  to  the  withdrawal 
by  the  United  Kingdom 
from  the  International 

Finance  Commission 
in  Greece 

London, 

18  May  1978 

18  May  1978 

87(1978) 
(Cmnd.  7364) 

Agreement  in  respect  of  the 
Regulation  of  Taxation  of 
Road  Vehicles  in  Inter¬ 
national  Traffic 

Athens, 

31  August  1978 

Not  yet  in  force 

Text:  Greece 
No.  1(1979) 
(Cmnd.  7409) 

HUNGARY 

Exchange  of  Notes 
prolonging  the  Agreement 
for  Co-operation  in  the 

Field  of  Applied  Science 
and  Technology  signed  at 
Budapest  on  9  August  1967 

Budapest,  16 
December  1977 
and  13  January 
1978 

13  January  1978 

49(1978) 
(Cmnd.)  7206 

ISRAEL 

Exchange  of  Notes  amend¬ 
ing  the  Agreement  on 
Extradition  signed  at  London 
on  4  April  i960 

Tel  Aviv  and 
Jerusalem,  16 
August  1978 

16  August  1978 

990978) 
(Cmnd.  7375) 

Exchange  of  Notes  concern¬ 

Tel  Aviv  and 

20  December 

I4(i979) 

ing  the  extension  to  Hong 
Kong  of  the  Convention 
providing  for  the  Reciprocal 
Recognition  and  Enforcement 
of  Judgments  in  Civil 

Matters 

Jerusalem,  20 
September  1978 

i978 

(Cmnd.  7448) 

JAPAN 

Exchange  of  Notes  bringing 
into  force  sub-paragraph  (b) 
of  paragraph  (1)  of  Article 

14  and  of  paragraph  (2)  of 
Article  34  of  the  Consular 
Convention  signed  at  Tokyo 
on  4  May  1964 

Tokyo, 

2  October  1978 

2  January  1979 

io5(i978) 
(Cmnd.  7502) 
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Country  and  Title 

Place  and  date 

Entry  into  force 

Treaty  Series 

LUXEMBOURG 

Protocol  amending  the  Con¬ 
vention  for  the  Avoidance  of 
Double  Taxation  and  the 
Prevention  of  Fiscal  Evasion 
with  respect  to  Taxes  on 
Income  and  Capital 

London, 

18  July  1978 

Not  yet  in  force 

Text:  Luxem¬ 
bourg,  No.  1 
(1978)  (Cmnd. 
735s) 

MALAWI 

Supplementary  Agreement 
amending  the  Agreement  for 
the  Avoidance  of  Double 
Taxation  and  the  Prevention 
of  Fiscal  Evasion,  as 
amended  by  the  Agreement 
signed  at  Zomba  on  2  April 
1968 

Lilongwe, 

10  February 
1978 

Not  yet  in  force 

Text:  Malawi, 
No.  1(1978) 
(Cmnd.  7242) 

Exchange  of  Notes  amend¬ 
ing  the  Agreement  for  Air 
Services  between  and  beyond 
their  respective  Territories 
signed  at  Blantyre  on  27 
September  1968 

Lilongwe,  16 
August  and  10 
October  1978 

10  October  1978 

27(1979) 
(Cmnd.  7472) 

MISCELLANEOUS 

Exchange  of  Notes  between 
the  United  Kingdom  and  the 
Commission  of  the  European 
Communities  constituting  an 
Agreement  with  EURATOM 
concerning  Privileges  of  the 
Joint  European  Torus 
(JET)  Project 

Brussels, 

3  May  1978 

1  June  1978 

66(1978) 
(Cmnd.  7255) 

Exchange  of  Notes  between 
the  United  Kingdom  and  the 
African  Development  Bank 
concerning  the  Status  and 
Privileges  of  the  Office  of  the 
Bank  in  London 

London, 

17  July  1978 

10  January  1979 

39(i979) 
(Cmnd.  7528) 

Agreement  between  the 
Government  of  the  United 
Kingdom  of  Great  Britain 
and  Northern  Ireland  and 
the  East  African  Com¬ 
munity  concerning  Public 
Officers’  Pensions 

London,  10 

July  1978  and 
Addis  Ababa, 

21  July  1978 

Not  yet  in  force 

Text:  Miscel¬ 
laneous,  No.  2 
(1978)  (Cmnd. 
7374) 

ON  INTERNATIONAL  LAW  1978 


Country  and  Title  Place  and  date 

Exchange  of  Notes  between  Washington, 

the  United  Kingdom  and  the  i  November 

Inter- American  Develop-  1978 

ment  Bank  concerning  the 
Exemption  of  certain 
Employees  from  the  United 
Kingdom  Social  Security 
Scheme 


Headquarters  Agreement 
between  the  Government  of 
the  United  Kingdom  of 
Great  Britain  and  Northern 
Ireland  and  the  Inter¬ 
national  Lead  and  Zinc 
Study  Group 


London, 

21  December 
1978 


Entry  into  force 
Not  yet  in  force 


21  December 
!978 


MOZAMBIQUE 

Exchange  of  Notes  concern¬ 
ing  an  Interest  Free  Loan 
(United  Kingdom/Mozam¬ 
bique  Programme  Loan  197J 

NIGERIA 

Agreement  for  Air  Services 
between  and  beyond  their 
respective  Territories 

NORWAY 

Protocol  further  amending 
the  Convention  for  the 
Avoidance  of  Double  Taxation 
and  the  Prevention  of 
Fiscal  Evasion  with  respect 
to  Taxes  on  Income  and 
Capital,  signed  at  London  on 
22  January  1969  and  amended 
by  a  Protocol  signed  at 
London  on  23  June  1977 

Exchange  of  Notes  amend-  Oslo,  Not  yet  in  force 

ing  the  Protocol  signed  at  5  May  1978 
London  on  23  June  1977 
amending  the  Convention  for 
the  Avoidance  of  Double 
Taxation  and  the  Prevention 
of  Fiscal  Evasion  with  res¬ 
pect  to  Taxes  on  Income, 
signed  at  London  on  22 
January  1969 


0 


Maputo,  27  June  1978 

27  June  1978 


Lagos,  13  July  1978 

8  June  1978 


Oslo,  15  December 

29  March  1978  1978 
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Treaty  Series 

Not  yet  pub¬ 
lished 


42(1979) 
(Cmnd.  7538) 


92(1978) 
(Cmnd.  7366) 


4(i979) 
(Cmnd.  7412) 


37(!979) 
(Cmnd.  7533) 


Text:  Norway, 
No.  2(1978) 
(Cmnd.  7318) 


434 


UNITED  KINGDOM  MATERIALS 


Country  and  Title 

Place  and  date 

Entry  into  force 

Treaty  Series 

PAKISTAN 

Exchange  of  Notes  con¬ 
stituting  the  United 
Kingdom/Pakistan  (Tarbela) 
(No.  io)  Agreement  1978 

POLAND 

Islamabad, 

16  October  1978 

16  October  1978 

I3(I979) 
(Cmnd.  7454) 

Convention  on  Co-operation 
in  the  Field  of  Culture, 
Education  and  Science 

London, 

7  November 

1978 

Not  yet  in  force 

Text:  Poland 
No.  1(1979) 
(Cmnd.  7492) 

PORTUGAL 

Convention  on  Social 

Security 

London, 

15  November 
1978 

Not  yet  in  force 

Text:  Portugal 
No.  1(1979) 
(Cmnd.  7459) 

Exchange  of  Notes  con¬ 

London, 

7  November 

Not  yet  pub¬ 

stituting  the  United 
Kingdom/Portugal  Loan 
Agreement  1978 

7  November 

1978 

1978 

lished 

ROMANIA 

Agreement  on  Co-operation 
in  the  Fields  of  Education, 
Science,  and  Culture  with 
Exchange  of  Notes  relating  to 
the  Establishment  of  Cul¬ 
tural  Centres 

London, 

15  June  1978 

20  October  1978 

32(i979) 
(Cmnd.  7088) 

Convention  on  Legal  Pro¬ 
ceedings  in  Civil  and  Com¬ 
mercial  Matters 

SIERRA  LEONE 

London, 

15  June  1978 

Not  yet  in  force 

Text:  Rom¬ 
ania,  No.  1 
(1978)  (Cmnd. 
73 1 9) 

Agreement  on  certain 
Commercial  Debts 

London, 

16  March  1978 

16  March  1978 

58(1978) 

(Cmnd.  7225) 

Exchange  of  Notes  concern¬ 
ing  Debt  Relief 

London, 

16  March  1978 

16  March  1978 

59(1978) 
(Cmnd.  7226) 

SINGAPORE 

Exchange  of  Notes  amend¬ 
ing  the  Agreement  of  1 
December  1971  concerning 
Assistance  for  the  Armed 
Forces  of  Singapore  and  the 
arrangements  for  a  United 
Kingdom  Force  in  Singapore 

Singapore, 

26  July  1978 

26  July  1978 

2(1979) 

(Cmnd.  7410) 

Exchange  of  Notes  further 
amending  the  Air  Services 
Agreement  signed  at  Singa¬ 
pore  on  12  January  1971 

Singapore, 

28  and  30 

August  1978 

30  August  1978 

7(i979) 

(Cmnd.  7431) 
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Country  and  Title 

SOUTH  AFRICA 

Place  and  date 

Entry  into  force 

Convention  for  the  Avoid¬ 
ance  of  Double  Taxation  and 
the  Prevention  of  Fiscal 
Evasion  with  respect  to 

Taxes  on  Estates  of  De¬ 
ceased  Persons  and  on  Gifts 

Pretoria, 

31  July  1978 

Not  yet  in  force 

SPAIN 

Agreement  in  respect  of  the 

London, 

17  November 

Regulation  of  the  Taxation  of 
Road  Vehicles  engaged  in 
International  Transport 

24  August  1978 

!978 

SRI  LANKA 

Agreement  concerning  Public 

Colombo, 

19  February 

Officers’  Pensions 

16  May  1978 

*979 

THAILAND 

Agreement  for  the  Pro¬ 
motion  of  the  Investment  of 
Capital  and  for  the  Protec¬ 
tion  of  Investments 

London, 

28  November 
1978 

Not  yet  in  force 

TURKEY 

Agreement  on  certain  Com¬ 

Ankara, 

30  December 

mercial  Debts 

17  November 
*978 

J978 

Exchange  of  Notes  cons¬ 

Ankara, 

17  November 

tituting  the  United  King¬ 
dom  /Turkey  Refinancing 
Loan  Agreement  1978 

2  and  17  Nov¬ 
ember  1978 

*978 

UNITED  STATES  OF  AMERICA 

Exchange  of  Notes  amend¬ 
ing  the  Air  Services  Agree¬ 
ment  signed  at  Bermuda  on 

23  July  1977 

Washington, 

25  April  1978 

1  April  1978 

Convention  for  the  Avoidance 
of  Double  Taxation  and  the 
Prevention  of  Fiscal 

Evasion  with  respect  to 

Taxes  on  Estates  of  Deceased 
Persons  and  on  Gifts 

London, 

19  October  1978 

Not  yet  in  force 

Exchange  of  Notes  relating 

Washington, 

29  September 

to  the  use  of  certain  Defence 
Areas  in  the  Turks  and 

Caicos  Islands 

29  September 
J978 

1978 

Treaty  Series 


Text:  S. 
Africa,  No.  io 

(I97«) 

(Cmnd.  7404) 


19(1979) 
(Cmnd.  7451) 


Not  yet  pub¬ 
lished 


Text:  Thailand 
No.  1(1979) 
(Cmnd.  7478) 


36(1979) 
(Cmnd.  7529) 

29(1979) 
(Cmnd.  7482) 


85(!978) 
(Cmnd.  7332) 


Text:  U.S. 
No.  1(1979) 
(Cmnd.  7442) 


II(i979) 
(Cmnd.  7447) 


Caracas, 

8  March  1978 


Not  yet  in  force 


Text:  Vene¬ 
zuela,  No.  1 
(1978) 

(Cmnd.  7227) 


436  UNITED  KINGDOM  MATERIALS 

Country  and  Title  Place  and  date  Entry  into  force  Treaty  Series 

UNITED  STATES  OF  AMERICA  ( COnt .) 

Exchange  of  Notes  amend-  Washington,  6  December  Not  yet  pub- 

ing  the  Agreement  signed  at  5  and  6  Dec-  1978  lished 

London  on  27  March  1941,  ember  1978 
as  amended,  relating  to  the 
Leased  Naval  and  Air  Bases 
in  Bermuda 

VENEZUELA 

Agreement  for  the  Avoidance 
of  Double  Taxation  in  res¬ 
pect  of  Shipping  and  Air 
Transport 

ZAIRE 

Six  Protocols  to  the  General  London,  23  February  54(1978) 

Agreement  on  Co-operation  23  February  1978  (Cmnd.  7220) 

in  Development  Matters  1978 

signed  at  London  on  11 
October  1976  concerning: 

Technical  Co-operation 
Personnel;  the  Establish¬ 
ment  of  a  Technical 
Co-operation  Training 
Programme;  the  Implemen¬ 
tation  of  Development 
Projects;  Consultancy 
Services;  Research 
Programmes;  Gifts  of 
Equipment 

1  Table  supplied  by  the  Foreign  and  Commonwealth  Office. 


III.  United  Kingdom  Legislation 
During  1978  Concerning  Matters  of  International  Law1 

The  Employment  (Continental  Shelf)  Act  (1978  c.  46)  provides  for  the  appli¬ 
cation  of  certain  enactments  to  employment  connected  with  the  exploration  or  ex¬ 
ploitation,  in  a  foreign  sector  of  the  continental  shelf,  of  a  cross-boundary  petroleum 
field. 

The  European  Assembly  Elections  Act  (1978  c.  10)  provides  for  the  election  of 
representatives  from  the  United  Kingdom  to  the  Assembly  of  the  European  Com¬ 
munities  by  direct  universal  suffrage. 

The  Gun  Barrel  Proof  Act  (1978  c.  9)  makes  provision  to  enable  the  United  King¬ 
dom  to  accede  to  the  Convention  for  the  Reciprocal  Recognition  of  Proof  Marks  of 
Small  Arms  done  at  Brussels  on  1  July  1969. 

*  Compiled  by  C.  A.  Hopkins. 
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The  Internationally  Protected  Persons  Act  (1978  c.  17)  implements  the  Con¬ 
vention  on  the  Prevention  and  Punishment  of  Crimes  against  Internationally  Pro¬ 
tected  Persons  adopted  by  the  United  Nations  General  Assembly  in  1973,  and  amends 
the  Extradition  Act  1870  and  the  Fugitive  Offenders  Act  1967. 

The  Nuclear  Safeguards  and  Electricity  (Finance)  Act  (1978  c.  25)  gives  effect 
to  the  Agreement  of  6  September  1976  between  the  United  Kingdom,  the  European 
Atomic  Energy  Community  and  the  International  Atomic  Energy  Agency  for  the 
application  of  safeguards  in  the  United  Kingdom  in  connection  with  the  Treaty  of 
1  July  1968  on  the  Non-Proliferation  of  Nuclear  Weapons. 

The  Solomon  Islands  Act  (1978  c.  15)  makes  provision  for,  and  in  connection  with, 
the  attainment  by  Solomon  Islands  (formerly  the  Solomon  Islands  protectorate)  of 
independence  within  the  Commonwealth. 

The  State  Immunity  Act  (1978  c.  33)  makes  provision  with  respect  to  proceedings 
in  the  United  Kingdom  by  or  against  other  States  and  to  the  immunities  and  privi¬ 
leges  of  heads  of  State,  and  provides  for  the  effect  of  judgments  given  against  the 
United  Kingdom  in  the  courts  of  States  parties  to  the  European  Convention  on  State 
Immunity  of  16  May  1972,  thereby  enabling  the  United  Kingdom  to  ratify  that 
Convention  and  the  International  Convention  for  the  Unification  of  Certain  Rules 
relating  to  the  Immunity  of  State-owned  Vessels  of  10  April  1926  and  the  Protocol  to 
it  of  24  May  1934. 

The  Suppression  of  Terrorism  Act  (1978  c.  26)  gives  effect  to  the  European 
Convention  on  the  Suppression  of  Terrorism  of  27  January  1977,  amends  the  law 
relating  to  extradition  and  the  obtaining  of  evidence  for  criminal  proceedings  outside 
the  United  Kingdom,  and  confers  jurisdiction  in  respect  of  certain  offences  committed 
outside  the  United  Kingdom. 

The  Tuvalu  Act  (1978  c.  20)  makes  provision  for,  and  in  connection  with,  the  at¬ 
tainment  by  the  former  colony  of  Tuvalu  of  independence  within  the  Commonwealth. 
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sequences  for  States  of  the  Continued 
Presence  of  South  Africa  in  Namibia 
Staff  Salaries  Case,  232 
Swedish  Engine  Drivers’  Union  Case,  305 

Temple  of  Preah  Vihear  Case,  139 
Territorial  Jurisdiction  of  the  International 
Commission  of  the  River  Oder,  73 
Texaco  Arbitration,  384 

Thai-Europe  Tapioca  Service  Ltd.  v.  Govern¬ 
ment  of  Pakistan,  266 
Tolten,  The,  286,  287,  288 
Trail  Smelter  Arbitration,  249 
Transkei  (Republic  of)  v.  Europe  Publications 
Ltd.,  340 

Trendtex  Trading  Corporation  Ltd.  v. 


Central  Bank  of  Nigeria,  262,  263,  264, 
373-4.  376 

Tyrer  Case,  306-10,  366 

Ulster-Swift  Ltd.  v.  Taunton  Meat  Haulage 
Ltd.,  276 

Van  Duyn  v.  Home  Office,  326,  328 
Verbond  van  Nederlandse  Ondernemingen  v. 
Inspecteur  der  Invoerrechten  en  Accijnzen, 

325-8 

Wellington  (Duke  of),  Re,  287 
Wemhoff  Case,  319 

West  (Richard)  and  Partners  v.  Dick,  287 
Western  Sahara  Case,  119-54 
Westinghouse  Electric  Corporation  v.  Rio 
Tinto  Zinc  Corporation,  282-5 
Westinghouse  Electric  Corporation  and 
Duquesne  Light  Co.,  Re,  284 
Westinghouse  Electric  Corporation  Uranium 
Contract,  In  re  (No.  1  and  No.  2),  282 
Westinghouse  Electric  Corporation  Uranium 
Contracts  Litigation,  In  re,  284 
Wilson,  Smithett  &  Cope  Ltd.  v.  Terruzzi, 
269 

X.  v.  Netherlands,  201 
X.  v.  United  Kingdom,  201 
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African  Development  Bank,  constitution,  pri¬ 
vileges,  and  immunities  of,  350-1 
African  Development  Fund,  privileges  and 
immunities  of,  348 

Air  space,  sovereignty  over,  418-19:  see  also 
Outer  space 

Aircraft,  aviation,  72,  76,  92-3,  97,  107,  115, 
339-40,  386-7,  418-19,  423:  see  also 
International  Civil  Aviation  Organiza¬ 
tion 

Air  Services  Transit  Agreement,  Inter¬ 
national  (1944),  X15 

Chicago  Convention  on  International  Civil 
Aviation  (1944),  76,  92,  107,  115 
Hague  Convention  for  the  Suppression  of 
Unlawful  Seizure  of  Aircraft  (1970), 
386,  387 

hijacking,  339-40,  386,  423 
Hijacking  Act  1971,  339-40,  386 
land-locked  States,  76,  92-3,  97 
aircraft,  right  to  register,  76 
air  transit  by,  92-3,  97 
Montreal  Convention  for  the  Suppression  of 
Unlawful  Acts  against  the  Safety  of 
Civil  Aviation  (1971),  340,  386-7 
overflight,  freedom  of,  72,  93,  418-19 
exclusive  economic  zone,  93 
high  seas,  72 
straits,  93,  418-19 
treaty  regime,  419 

Protection  of  Aircraft  Act  1973,  339-40,  386 
Tokyo  Convention  Act  1967,  386 
Tokyo  Convention  on  Offences  on  board 
Aircraft  (1963),  386 

Albania,  diplomatic  relations  of  United  King¬ 
dom  with,  368,  369 
Antarctic  Treaty  regime,  393 
Arbitration,  20-1,  26-9,  422 

adoption  of  legal  arguments  proprio  motu  by 
tribunal,  20-1,  26 
‘decision’,  meaning  of,  26,  27-8 
effect  of  award,  422 
error,  effect  of,  27,  28 
interpretation  of  award,  26-9 
Archipelagic  waters,  rights  in,  81 
Argentine  Republic,  369,  383,  398,  403,  421 
diplomatic  relations  of  United  Kingdom 
with,  369 

Falkland  Islands,  claim  to,  398,  403 
Southern  Thule,  activity  on,  383,  421 
Ascension,  fishery  limits  of,  41 1 
Asian  Development  Bank,  privileges  and  im¬ 
munities  of,  348 
Asylum,  358 


Banaba,  344-5,  410 

Gilbert  Islands  fishery  zone  and,  410 
independence,  claim  to,  344-5 
Belize,  status  of,  382,  384-6 
Brunei,  341,  356 
nationality  and,  356 
relationship  with  United  Kingdom,  341 
Byelorussia,  status  of,  338,  339-40 

Canals :  see  Panama  Canal 
Caribbean  Development  Bank,  privileges  and 
immunities  of,  348 

Central  Treaty  Organization,  privileges  and 
immunities  of,  348 

Chile,  Republic  of,  diplomatic  relations  with 
United  Kingdom,  369 

Civil  and  Political  Rights,  International  Cov¬ 
enant  on  (1966):  see  Human  rights 
Civil  Aviation,  Chicago  Convention  on  Inter¬ 
national  (1944),  76,  92,  107,  1 15 
Comity,  281,  290,  298,  371,  389,  390 
Comoros,  Republic  of,  369 
Conflict  of  laws,  259,  260,  286-300 

divorce,  foreign,  non-recognition  of,  295- 
300 

Hague  Convention  on  the  Recognition  of 
Divorces  and  Legal  Separations  (1968), 
296 

Matrimonial  Causes  Act  1973,  298-9 
natural  justice,  295,  296-7,  298,  299-300 
public  policy,  295-6,  297,  298 
Recognition  of  Divorces  and  Legal  Sepa¬ 
rations  Act  1971,  295-8,  299-300 
foreign  law,  proof  of,  291,  294 
immovables,  jurisdiction  over,  295,  260, 
286-91 

equitable  jurisdiction  in  personam,  287 
estates,  administration  of,  287 
foreign  land,  questions  affecting,  259,  260, 
286-91 

maritime  lien  for  damage  to  immovable 
property,  enforcement  of,  287 
trusts,  administration  of,  287 
jurisdiction,  propriety  of,  291-5 
movables,  jurisdiction  over,  260,  287 
renvoi,  291 

stay  of  action  on  grounds  of  propriety,  291-5 
tort,  259,  260,  286-91 
conspiracy,  259,  287,  288 
trespass  to  foreign  land,  259,  260,  286-91 
Consuls,  368,  370-1 
functions,  370-1 

Vienna  Convention  on  Consular  Relations 
(1963),  368 
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Consultative  Shipping  Group,  views  of  on 
extraterritorial  jurisdiction,  386 
Continental  shelf,  1-29,  79,  84,  159,  162-3, 
165, 399-400,  402-6,  415,  436 
Barents  Sea,  boundaries  in,  403 
coasts,  classification  as  adjacent  or  opposite, 

9,  10-11,  19 

Continental  Shelf  Act  1964,  404,  405 
delimitation,  factors  governing,  3-20,  24,  25, 
26,  28-9,  79,  84,  162:  see  also  subheading 
islands  below 

economic  conditions,  7,  17 
‘equidistance-special  circumstances’  rule, 
5-6,  7,  10,  11-12,  13-15,  16-18,  19, 
28-9,  79,  162 

equity,  5-6,  7,  8,  9,  10,  11-12,  13-15, 
17-18,  19,  20,  24,  25,  26,  28-9 
geography,  7-8,  10-11,  14,  15-17,  84 
geology,  11,  15-17 
lignes  de  lissage,  10-11 
national  security,  8,  17 
‘natural  prolongation’  criterion,  3-4,  8, 

10,  14-16 

political  conditions,  7,  17 
proportionality,  10-11,  12,  17-18 
‘special  circumstances’,  4-6,  7,  10,  11,  12, 
13-15, 16-17, 18 

edge  of  shelf,  definition  of,  404,  415 
Employment  (Continental  Shelf)  Act  1978, 
404-6,  436 

enclaves,  7,  8-10,  18,  19,  20 
English  Channel,  1-29,  162-3,  I65 

Atlantic  area,  2,  10-13,  14,  15,  16,  17,  19, 
20,  21,  22-6,  27,  28-9 
Channel  Islands  area,  2,  6-10,  14,  15,  16, 
17,  18,  28 

geography  and  geology  of,  1-3 
Geneva  Convention  on  (1958),  1,  4-6,  7,  10, 

11,  12,  13-15,  19,  159,  162,  165 

Irish  Republic  and  United  Kingdom,  boun¬ 
daries  between,  403-4 
islands,  effect  on  delimitation,  1,  3,  6-10,  12, 
14,  15,  18-19,  20,  21-6,  27,  28-9 
partial  effect,  12,  14,  15,  19,  20,  21-6,  27, 
28-9 

islands,  entitlement  to  continental  shelf,  17 
jurisdiction  over,  399-400,  402-3,  404-6 
safety  zones,  399-400,  402-3 
Spitzbergen  Archipelago,  boundaries  in, 

403 

Customary  international  law,  4,  19-20,  78-9, 
99-100,  202,  203,  265 
development  and  formation  of,  78-9, 99-100, 
202,  203 

State  practice  as  evidence  of,  19-20 
travaux  preparatories  of  treaty  as  evidence 
of,  265 

Customs  Co-operation  Council,  privileges  and 
immunities  of,  348 
Cyprus,  259-60,  287,  339,  421 


Decolonization,  119-24,  125-6,  127,  140,  142, 
144-9.  152,  153 
Democratic  Kampuchea,  369 
Diplomatic  relations,  155,  368-70,  375,  377 
diplomatic  immunity,  375,  377 
diplomatic  missions,  protection  of,  370 
United  Kingdom,  diplomatic  relations  of, 
368-9,  370 

Vienna  Convention  on  Diplomatic  Relations 
(1961),  155,  368,  370 

Disarmament  Conference  (1932-4),  proposals 
on  bombing,  35 

Discrimination:  see  Non-discrimination 
Disputes,  pacific  settlement  of,  421-3:  see  also 
Arbitration;  Negotiation;  United  Nations 
Divorce,  foreign:  see  Conflict  of  laws 
Domestic  jurisdiction,  337-8,  425 
Dominica,  termination  of  status  of  association 
with  United  Kingdom,  342-3 

Economic,  Social  and  Cultural  Rights,  Inter¬ 
national  Covenant  on  (1966):  see  Human 
rights 

Egypt,  Sinai  II  Agreements  with  Israel/ 
United  States  (1975),  177, 178-82, 191-2, 193 
Enclaves,  7,  8-10,  18,  19,  20,  78-9:  see  also 
Land-locked  States 

Equity:  see  Continental  shelf,  subheading  de¬ 
limitation 

Estoppel,  165,  166,  168,  169,  172 
Europe,  Council  of,  101-2,  109-10,  113 
legislation,  scope  of  international,  101-2 
reservations,  practice  regarding,  113 
uniform  interpretation,  study  of,  109-10 
European  Atomic  Energy  Agency,  426,  437: 

see  also  European  Communities 
European  Commission  of  Human  Rights:  see 
Human  rights 

European  Communities,  101,  209,  210,  322-8, 
353-6,  366,  436:  see  also  European 
Atomic  Energy  Agency;  European 
Economic  Community 
Assembly,  353-6,  436 
Court  of  Justice,  322-8,  366 

decisions,  322-8:  see  also  under  subject- 
matter 

law  to  be  applied  by,  366 
Human  Rights,  Joint  Declaration  on  (1977), 
359 

regulations,  scope  of,  101 
Switzerland,  agreements  governing  relations 
with  (1972),  209,  210 

European  Convention  on  Human  Rights:  see 
Human  rights 

European  Court  of  Human  Rights :  see  Human 
rights 

European  Economic  Community,  106,  202-3, 
204-6,  274,  282,  322-8,  345,  353-6, 
365-6,  409:  see  also  European  Com¬ 
munities 
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Common  Agricultural  Policy,  354 
Common  Fisheries  Policy,  202-3,  204-6,  409 
directives,  creation  of  rights  for  individuals 

by, 325-8 

discrimination  on  grounds  of  nationality, 
204, 205-6 

discrimination  on  grounds  of  sex,  106,  326 
European  Laying-up  Fund  for  Inland 
Waterway  Vessels,  322-5 
Isle  of  Man,  position  in  relation  to,  345 
movement  of  persons,  freedom  of,  356 
Regional  Development  Fund,  353,  354,  355 
regulations,  creation  of  rights  for  individuals 

by, 325-8 

restrictive  practices,  282 
Treaty  of  Rome,  106,  202,  203,  204,  205,  274, 
282, 322-8,  345,  353-6 
English  law,  effect  in,  274 
European  Assembly  and,  353-6 
European  Convention  on  Human  Rights, 
relationship  to,  365-6 
individuals,  creation  of  rights  for,  326 
treaties  conflicting  with,  illegality  of, 

324-5 

United  Kingdom,  accession  by,  202,  203, 
204,  205 

treaty-making  power  of,  322-5 
unity  of  the  Community,  principle  of,  323 
European  Fisheries  Convention  (1964),  3,  203 
European  Space  Agency,  349,  350 
constitution  of,  350 
privileges  and  immunities  of,  349,  350 
Evidence,  taking  of  abroad,  282-5 
Exclusive  economic  zone,  8,  93,  99-100, 203-4, 
414-15,  418 

land-locked  States  and,  418 
overflight,  freedom  of,  93 
regime  of,  8,  99-100,  203-4,  414-15 
Expropriation,  389,  420 

Extradition,  285-6,  339“4°>  358,  387,  392, 
423,  437 

Falkland  Islands,  394,  395,  398,  403,  410,  411, 
419 

air  space  of,  419 
Argentinian  claims  to,  398,  403 
continental  shelf  of,  403 
fishery  limits  of,  410,  41 1 
territorial  sea  of,  394,  395,  398,  410 
Fishing,  3,  9,  100,  202-6,  406-13 
conservation,  205-6 

E.E.C.  Common  Fisheries  Policy,  202-3, 
204-6,  409 

European  Fisheries  Convention  (1964),  3, 
203 

exclusive  fishery  zone,  proposals  for,  203—4 
Expenditure  Committee  of  the  House  of 
Commons,  Report  from  (1978),  202,  203, 
204,  205,  206 

fishery  limits,  3,  9,  100,  202-5,  406-13 


Fishery  Limits  Act  1976,  204,  407-9 
high  seas,  freedom  of  fishing  in,  203 
jurisdiction  within  fishery  limits,  406-9, 
411-13 

Flag,  right  to,  72,  76,  78,  97 

Barcelona  Declaration  on  (1921),  76 
land-locked  States,  of,  72,  76,  78,  97 
Food  and  Agriculture  Organization,  107,  349 
international  legislation  and,  107 
privileges  and  immunities  of,  349 
France,  continental  shelf  boundary  of,  1-29 

General  Agreement  on  Tariffs  and  Trade 
(i947),  78,  81 

General  principles  of  law,  79,  366 
Gilbert  Islands,  344-5,  410-11 

Constitutional  Conference  on,  344-5 
fishery  limits  of,  410-11 

High  seas,  8,  71,  72,  76-7,  78,  81-3,  87-8, 
89-91,  92,  94,  96,  97,  99,  100,  203, 
397-402,  403:  see  also  Sea-bed 
exercises,  naval,  399-400 
freedoms  of,  8,  72,  76-7,  83,  93,  203,  397- 
400, 403 
fishing,  203 

land-locked  States  and,  72,  76-7,  83,  93 
nature  and  extent  of,  83 
navigation,  8,  397-8,  399-400 
overflight,  398-9 
research,  399,  403 

Geneva  Convention  on  (1958).  72,  76,  77, 
78,  81-3,  87-8,  89-91,  92,  94,  96,  97, 
99,  100,  203 
hot  pursuit,  400 

platforms,  right  to  establish,  399 
pollution,  control  of,  400-2 
res  communis,  as,  71 
weapon  tests,  397,  399-400 
Hijacking:  see  Aircraft,  aviation 
Holy  See,  diplomatic  relations  of  United  King¬ 
dom  with,  370 
Hot  pursuit,  400 

Human  rights,  20,  104,  106,  115,  119,  153, 
200-1,  270-4,  301-21,  348,  359-67 
Civil  and  Political  Rights,  International 
Covenant  on  (1966),  106,  115,  119,  153, 
359-62,  363 

correspondence,  right  to  respect  for,  311-15 
degrading  punishment,  freedom  from, 
306-10 

detention  without  trial,  freedom  from, 
301-2,  304,  361 

discrimination,  freedom  from,  304,  307, 
316,  361:  see  also  Non-discrimination 
Economic,  Social  and  Cultural  Rights, 
International  Covenant  on  (1966),  104, 
106,  115,  119,  153,  362 
effective  remedy  before  a  national  authority, 
right  to,  313,  314 
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Human  rights  ( cont .): 

European  Commission  of  Human  Rights, 
20,  200,  274,  301-2,  303,  304,  306,  307, 
3i3,  314,  315,  318,  319.  348,  359.  361, 

364.  365.  367 

decisions,  20,  301-2,  303,  304,  306,  307, 
313,  314,  315,  318,  319:  see  also  under 
subject-matter 

individual  petition,  right  of,  200,  361,  364, 

365.  367 

practice  of,  reference  to  in  English  courts, 
274 

privileges  and  immunities  of,  348 
United  Kingdom,  applications  against, 
359 

European  Convention  on  Human  Rights 
(1950)  and  Protocols,  106,  115,  200-1, 
270-4,  301-21,  360-1,  362,  364,  365-7: 
see  also  subheadings  for  particidar  rights 
and  freedoms 

‘civil  rights  and  obligations’  (Art.  6(1)), 
meaning  of,  318-19,  320 
‘closed’  character,  201 
derogations  in  interests  of  national  se¬ 
curity  etc.  (Art.  8(2)),  313-15 
derogations  in  war  or  public  emergency 
(Art.  15),  304,  309,  310,  361 
English  law,  compatibility  with,  365,  366- 

367 

English  law,  effect  in,  270,  271-4,  360-1 
‘just  satisfaction’,  award  of  (Art.  50),  306, 
309,  316,  320 

local  remedies,  exhaustion  of,  302-3 
‘local  requirements’,  regard  for  (Art.  63 
(3)),  309 

‘margin  of  appreciation’  doctrine,  272-3, 

313 

obligations  of  parties,  nature  and  en¬ 
forcement  of,  304-5 
Surinam,  applicability  to,  200-1 
Swiss  accession  to,  210 
Treaty  of  Rome,  relationship  to  law  de¬ 
rived  from,  365-6 
‘victim’  (Art.  25),  meaning  of,  312 
European  Court  of  Human  Rights,  301-21, 
348,  360,  361,  365,  366,  367 
compulsory  jurisdiction,  360,  365 
decisions,  301-21,  361,  366,  367:  see  also 
under  subject-matter 
execution  of  judgments,  366 
Isle  of  Man,  jurisdiction  to  hear  cases 
concerning,  310 

privileges  and  immunities  of,  348 
propriety  of  jurisdiction,  302 
family  life,  right  to  respect  for,  311-15 
hearing,  right  to  fair  and  public,  304,  313, 

314 

inhuman  treatment,  freedom  from,  301-6, 
361 

interpreter  in  criminal  cases,  right  to,  315-17 


Joint  Declaration  of  European  Commission, 
Council  and  Parliament  (i977)>  359 
legal  aid  in  criminal  cases,  right  to,  317 
private  life,  right  to  respect  for,  311-15 
religion,  freedom  of,  270-2 
torture,  freedom  from,  301-6,  361 
treaties  on  human  rights,  United  Kingdom 
participation  in,  362-4 
trial  within  reasonable  time,  right  to,  317- 
321 

Humanitarian  law  in  armed  conflicts:  see 
War 

Immovables,  jurisdiction  over:  see  Conflict  of 
laws 

Immunity  of  diplomatic  agents,  375,  377 
Immunity  of  international  organizations,  in, 
348-52 

Immunity  of  States,  262-6,  371-8,  380,  437 
absolute  immunity,  doctrine  of,  371-2 
actions  in  rem,  262-6 

acts  jure  gestionis  /jure  imperii,  262,  264-5, 
266,  372,  373 
basis,  264,  371 

Brussels  Convention  on  Immunity  of  State- 
owned  Vessels  (1926)  and  Protocol  (1934), 
265,  371  374,  437 

commercial  transactions,  263-6,  372,  373-7 
European  Convention  on  State  Immunity 
(1972),  262,  372,  374-6,  377,  437 
execution,  immunity  from,  372,  375,  377 
family  of  head  of  State,  377-8 
ships,  State-owned,  263-6,  371,  374,  376 
State  Immunity  Act  1978,  262,  263,  265-6, 
371-7,  437 

submission  to  jurisdiction,  376 
United  States  Foreign  Sovereign  Immu¬ 
nities  Act  (1976),  372,  376 
Independence,  200-1,  342-5,  346,  384-6,  437: 

see  also  State  succession;  Statehood 
Individuals,  creation  of  rights  for  by  E.E.C. 

directives,  regulations  and  Treaty,  325-8 
Intergovernmental  Maritime  Consultative  Or¬ 
ganization,  101,  107,  109,  iio-ii, 

163-6,  167-8,  398,  402 
collisions  on  high  seas,  and,  398 
Convention  establishing  (1948),  163-6, 

167-8 

Cambodian  ratification,  165-6,  167 
Indian  acceptance,  163-5,  167-8 
legislation,  international,  101,  107,  109, 

1 10-1 1 

amendment,  107 
interpretation,  110-11 
scope,  101,  109 
pollution  control,  402 

International  Atomic  Energy  Agency,  349, 
426,  437 

agreement  with  United  Kingdom  and 
EURATOM  (1976),  437 
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draft  convention  on  nuclear  materials,  etc., 
426 

privileges  and  immunities  of,  349 
International  Bank  for  Reconstruction  and  De¬ 
velopment,  privileges  and  immunities  of, 
349 

International  Centre  for  Settlement  of  Invest¬ 
ment  Disputes,  privileges  and  immunities 
of,  349 

International  Civil  Aviation  Organization,  101, 
105,  109,  115 

jurisdiction  of  Council,  115 
legislation,  international,  101,  105,  109 
consolidation,  109 
programme,  105 
scope,  101 

International  Committee  of  the  Red  Cross: 
see  War 

International  Court  of  Justice,  124,  125,  126, 
209,  210,  349 

advisory  opinions,  124,  125 :  see  also  Western 
Sahara 

ad  hoc  judge,  appointment  of,  124 
consent  of  interested  States,  necessity  for, 
125 

privileges  and  immunities  of,  349 
Statute,  126,  209,  210 
Swiss  accession,  209,  210 
International  Development  Association,  pri¬ 
vileges  and  immunities  of,  349 
International  Labour  Organization,  101,  102, 
103-5,  io7»  Io8>  io9>  II0.  m.  H2-13, 

1 14,  115-16,  352-3 
Constitution,  105 

Conventions,  International  Labour,  101, 
102,  103-5,  107,  108,  109,  no,  in, 
113,  114,  115-16,  352,  353 
amendment,  107 
appropriateness,  102,  103-5 
complaints  of  breach,  353 
conflict  between,  in 
consolidation,  108,  109 
denunciation,  108,  115 
derogation  from,  115-16 
‘flexibility  devices’,  114 
Hong  Kong,  application  by,  352 
interpretation,  no 
number,  101 

‘promotional’  conventions,  103-4 
reservations,  impermissibility  of,  113 
revision,  108,  115 
suspension,  115-16 

co-ordination  with  other  organizations, 
112-13 

programme  of  legislative  work,  105 
recommendations,  appropriateness  of,  103-5 
International  law,  141-2,  149—52,  154,  336-56 
municipal  law,  relationship  to :  see  Municipal 
law 

particularism,  149-52,  154 


private :  see  Conflict  of  laws 
sources,  336-7:  see  also  Customary  law; 
General  principles  of  law;  Jus  cogens; 
Treaties 

subjects,  141-2,  15 1,  337-56 

international  organizations,  346-56:  see 
also  International  organizations 
Mauritanian  entity,  141-2,  15 1 
States,  337-46:  see  also  Statehood 
unity,  149-52,  154 

International  Law  Commission,  94-5,  105, 
156-7,  158,  171,  175 

Draft  Articles  on  Most-Favoured-Nations 
Clause,  94-5 

legislative  work  programme,  105 
treaties,  reports  on  law  of,  156-7,  158,  171, 
175 

International  Lead  and  Zinc  Study  Group, 
constitution,  privileges  and  immunities  of, 
351-2 

International  Monetary  Fund,  278,  349 
currency  values,  agreements  on,  278 
privileges  and  immunities  of,  349 
International  organizations,  m,  346-52:  see 
also  under  names  of  particular  organiza¬ 
tions 

personality  of,  346-8 

privileges  and  immunities  of,  m,  348-52 
treaty-making  power  of,  348 
International  Telecommunications  Union,  pri¬ 
vileges  and  immunities  of,  349 
International  Trade  Organization,  Interim 
Commission  for,  privileges  and  immunities 
of,  349 

Internationally  Protected  Persons,  Convention 
on  (1973)  and  Internationally  Protected 
Persons  Act  1978,  387-8,  437 
Intervention:  see  Non-intervention 
Islands:  see  Continental  shelf 
Islands,  artificial,  381-2,  392-3 
Isle  of  Man,  309,  310,  345 
constitutional  status  of,  309 
European  Court  of  Human  Rights,  juris¬ 
diction  of  to  hear  cases  concerning,  310 
European  Economic  Community,  position 
in  relation  to,  345 

Israel,  Sinai  II  Agreements  with  Egypt/United 
States  (1975),  i77,  178-82,  191-2,  193 

Jurisdiction,  279-85,  337“8,  386-93,  425:  see 
also  Conflict  of  laws 
domestic,  337-8,  425 
extra-territorial,  279-85,  386-93 
aircraft,  offences  relating  to,  386-7 
anti-trust  legislation,  282-5,  39°_I 
artificial  islands,  392-3 
attempt  outside  jurisdiction  to  commit 
crime  within  jurisdiction,  279-81 
Consultative  Shipping  Group,  views  of, 
386 
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Jurisdiction  ( cont .): 

extra-territorial  (cont.): 

Criminal  Jurisdiction  Act  1975,  391-2 
internationally  protected  persons,  offences 
against,  387-8 

terrorism,  suppression  of,  387,  392 
United  States  Civil  Aeronautics  Board, 
388-90 

United  States  Export  Administration  Act 
(1969),  390 

‘terminatory’  principle,  280-1 
Jus  cogens,  145,  146 

Kampuchea,  Democratic,  369 

Lakes,  boundaries  in,  8 
Land-locked  States,  71-100,  418 
access  to  and  from  sea,  71-100,  418 
exclusive  economic  zones  of  neighbouring 
States,  share  in  exploitation  of,  418 
flag,  right  to,  72,  76,  78,  98 
high  seas,  freedoms  of,  72,  76-7,  83,  93 
maritime  transit  ports,  use  of,  72,  73,  74, 
77-87,  90-1,  93-5,  97-100 
agreements,  requirement  of  special,  83-7 
conventional  international  law,  80-7, 
90-1,  93-5 

customary  international  law,  77-9 
Geneva  Convention  on  the  High  Seas 
(1958),  Art.  3:  78,  81-3,  94,  97,  99,  100 
Geneva  Statute  on  the  International  Re¬ 
gime  of  (1923),  72,  81-2,  90-1 
Informal  Composite  Negotiating  Text, 
95,  97-too 

most-favoured-nation  clause,  93-5,  98-9 
reciprocity,  requirement  of,  90-1 
Principles,  Seven  (First  Geneva  Conference 
on  the  Law  of  the  Sea,  1958),  80-1,  83 
rivers,  freedom  of  navigation  on  inter¬ 
national,  72-3 

seabed  regime,  interests  in,  418 
transit,  freedom  of,  72,  73,  74,  75,  77-100, 
418 

agreements,  requirement  of  special,  83-7, 
96 

air  transit,  92-3,  97 

Barcelona  Statute  on  (1921),  78,  81,  82, 
88-9 

conventional  international  law,  80-95 
customary  international  law,  77-9 
Geneva  Convention  on  the  High  Seas 
(1958),  Art.  3:  78,  81-3,  87-8,  89-91, 
92,  94,  96,  99,  100 

Informal  Composite  Negotiating  Text, 

95-7,  98,  99-100 

most-favoured-nation  clause,  93-5,  98-9 
reciprocity,  requirement  of,  87-91,  96 
Transit  Trade,  New  York  Convention  on 
(1965),  81,  82,  83,  85,  86,  88,  89-91,  92, 
94,  97 


League  of  Nations,  35-6,  42,  78,  101,  209,  210 
bombing,  resolution  of  Assembly  on  (1938), 

35-6,  42 

Covenant,  78,  209,  210 
Art.  23(e),  78 
Swiss  accession,  209,  210 
multilateral  treaties  of,  101 
Legislation,  international,  101-17 
abrogation,  108 
amendment,  106-8 
appropriateness,  102-5,  116 
conflict  between  instruments,  m-12 
consolidation,  108-9 
co-ordination,  106,  112-13,  116-17 
definition,  101 
denunciation,  108,  115 
derogation,  114,  115 
enforcement,  105,  116 
‘flexibility  devices’,  114 
interpretation,  uniform,  109-11,  112 
need  for  particular  items,  105-6 
programmes  of  legislative  work,  105-6 
reservations,  1 13-14 
revision,  106-8,  111 
scope,  101-2,  1 16 
stability,  114-16 
suspension,  115 

Local  remedies,  exhaustion  of,  302-3 

Mauritania :  see  Western  Sahara 
Minorities,  protection  of,  357 
Morocco:  see  Western  Sahara 
Most-favoured-nation  clauses,  93-5,  98-9 
International  Law  Commission  Draft  Ar¬ 
ticles  on,  94-5 

land-locked  States  and,  93-5,  98-9 
Movables,  jurisdiction  over:  see  Conflict  of 
laws 

Municipal  law,  266-79,  283-6,  336,  360-1 
presumption  of  consistency  with  inter¬ 
national  law,  273 

remedies  for  breaches  of  international  law, 
336 

treaties,  266-79,  283-6,  360-1 

construction  of  statutes,  use  in,  266-79, 
283-6 

effect,  270,  271-4,  360-1 
Namibia,  346 

National  unity,  principle  of,  121,  145,  146 

Nationality,  356 

Nationalization,  389,  418 

Natural  resources,  sovereignty  over,  383-4 

Necessity,  military:  see  War 

Necessity,  way  of,  79 

Negotiation,  settlement  of  disputes  by,  421-2 
Neutrality,  183-4,  187-8,  193-9,  210,  214 
Panama  Canal,  183-4,  187-8,  193-9 
Swiss,  210,  214 
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New  Hebrides,  356,  394,  414-15 
exclusive  economic  zone  of,  414-15 
nationality  and,  356 
territorial  sea  of,  394,  414 
Non-discrimination,  85,  97,  99,  106,  112,  204, 
205-6,  304,  307,  316,  326,  361 
European  Economic  Community  Treaty 
and,  106,  204, 205-6,  326 
human  rights  and,  304,  307,  316,  361 
innocent  passage,  in  suspension  of,  85 
maritime  ports,  in,  97,  99 
sex,  on  grounds  of,  106,  112,  307,  326 
Non-intervention,  principle  of,  187-8,  194, 
196,  337-8,  425 

Non-self-governing  territories:  see  Decolon¬ 
ization;  Self-determination 
Nuclear  weapons,  50,  425-6,  437 
legality  of,  50 
limitation  of,  425-6 

Non-Proliferation  of,  Treaty  on  (1968),  426, 
437 

Nuremberg  war  crimes  trials,  37 

Oil  pollution,  control  of,  400-2 
Organization  of  African  Unity,  120,  146 
Charter,  120 

resolutions  on  frontiers  and  self-determina¬ 
tion,  120,  146 

Organization  of  American  States,  Charter  of, 
199 

Organization  for  Economic  Co-operation  and 
Development,  privileges  and  immunities  of, 
349 

Organizations,  international:  see  International 
organizations 
Outer  space,  419-20 

Pan  American  Union,  practice  of  as  depositary 
of  multilateral  treaties,  160 
Panama,  177,  182-91,  192-9,  397 

Panama  Canal  Treaties  with  United  States 
(1977),  177,  182-91,  192-9.  397 

treaty-making,  constitutional  law  regarding, 
177,  182-91,  192-3 

Panama  Canal,  177,  182-91,  192-9,  397 
neutrality  regime  in,  183-4,  187-8,  193-9 
treaties  concerning  (i977)>  x77,  182-91, 
192-9,  397 

Pollution,  control  of,  400-2 
Ports,  Geneva  Statute  on  International  Re¬ 
gime  of  Maritime  (1923),  72,  81-2,  90-1: 
see  also  Land-locked  States 
Protected  persons,  356,  387-8,  437 

British  protected  person,  status  of,  356 
Internationally  Protected  Persons,  Conven¬ 
tion  on  (i973),  387,  388,  437 
Internationally  Protected  Persons  Act  1978, 

387-8,  437  ,  _ 

Protectorates,  121,  126,  133— 4 :  see  pro¬ 
tected  persons 
treaties  of  protection,  133-4 


Western  Sahara,  in,  121,  126,  133-4 

Recognition,  131,  134,  136,  141,  145,  155,  170, 
259-61,  338-41,  37° 

effect  of  acts  of  unrecognized  government, 
259-61 

governments,  of,  338,  369 
non-recognition,  nature  and  effect  of, 
339-41 

States,  of,  131,  134,  145,  155,  170,  338,  369 
title  to  territory,  of,  136,  141,  370 

Refugees,  Convention  (1951)  and  Protocol 
(1967)  on  Status  of,  159,  162,  336,  357-8, 

363 

Reprisals,  in  war,  41 

Res  judicata,  decisions  of  international  tri¬ 
bunals  and,  27-8,  29 

Retorsion,  423 

Rhodesia,  340-1,  342,  346,  369,  424-5 
constitutional  status  of,  342 
diplomatic  relations  of  United  Kingdom 
with,  369 

recognition  of,  340-1 
sanctions,  application  to,  424-5 
succession  of  governments,  346 

Rivers,  international,  72-3,  81,  88,  322-5 
Barcelona  Statute  on  Regime  of  Navigable 
Waterways  (1923),  81,  88 
European  Laying-up  Fund  for  Inland 
Waterway  Vessels,  322-5 
navigation,  freedom  of,  72-3 

St.  Helena,  341,  41 1 
fishery  limits  of,  41 1 
status  of,  341 

St.  Lucia,  status  of,  345 

Sao  Tome  and  Principe,  Republic  of,  recog¬ 
nition  of  and  diplomatic  relations  of  United 
Kingdom  with,  369 

Sea,  Third  United  Nations  Conference  on  the 
Law  of  the,  5,71-2, 74,  75-6, 77,  80, 81, 83, 
87,  93,  95-ioo,  203-4,  395,  396,  397,  399, 
400,  415,  419:  see  also  Exclusive  economic 
zone;  Land-locked  States;  Sea-bed 
coastal  States,  group  of,  75 
exclusive  fishery  zone,  proposals  for,  203-4 
geographically  disadvantaged  States,  group 
of,  71-2,  75-6 

Informal  Composite  Negotiating  Text,  72, 
74,  76,  80,  81,  87,  95-100,  204,  395,  396, 

397,  399,  400, 415,  419 
Informal  Single  Negotiating  Text,  96 
Revised  Single  Negotiating  Text,  5,  96 

Sea-bed,  71,  415-18 

equipment,  placing  on,  400 
exploitation  of,  71,  415-18 
General  Assembly  resolutions  on,  4 17- *8 
International  Seabed  Authority,  proposed, 
71,  415,  416 

land-locked  States  and,  418 
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Self-determination,  1 19-21,  122-3,  I24>  J33, 
134,  139,  144-9,  152-3,  I54,  344,  382,  385, 
422 

Ships,  263-7,  287,  371,  374,  376 :  see  also  Flag; 
High  seas;  Land-locked  States;  Terri¬ 
torial  sea 
arrest  of,  266-7 
beneficial  ownership  of,  266-7 
maritime  lien,  jurisdiction  to  enforce,  287 
State-owned,  immunity  of,  263-6,  371,  374, 
376 

Solomon  Islands,  independence  of,  356,  437 
Southern  Thule,  status  of,  383,  421 
Sovereign  immunity:  see  Immunity  of  States 
Sovereignty,  84, '120, 131, 137, 139,  337,  382-3 : 
see  also  Statehood;  Territory 
consequences  of,  337 
co-sovereignty,  137,  139 
respect  for,  principle  of,  120 
territorial,  84,  131,  382-3 
State  practice,  as  evidence  of  customary  law, 
19-20 

State  responsibility,  370,  389,  420-1 

diplomatic  missions,  protection  of,  370 
expropriation,  389,  420 

Turkish  Cypriot  Claims  Commission,  421 
State  succession,  127,  139,  200-1,  346,  370-1 
assets,  debts,  obligations  and  rights,  346 
title  to  territory,  127,  139 
treaties,  200-1,  346,  370-1 
Statehood,  1 19-21,  128,  131,  133-4,  150,  338— 
46:  see  also  Recognition;  Sovereignty 
dependent  States,  341-5 
elements  of,  119-21,  128,  131,  133-4,  I5°, 
338-41 

types  of  States,  341-5 

Stateless  Persons,  Convention  on  Status  of 
(1954),  155,  363 

Statelessness,  155,  356,  357-8,  363 
States,  equality  of,  8,  84-5,  90 
Statutory  interpretation,  266-79,  283-6 
eiusdem  generis  rule,  275,  276 
‘teleological’  approach,  275-6 
treaties,  use  of,  266-79,  283-6 
Straits,  76,  93,  397,  418-19 
overflight,  freedom  of,  93,  418-19 
passage,  innocent,  76,  397 
Succession:  see  State  succession 
Switzerland,  207-19 

European  Communities,  agreements  govern¬ 
ing  relations  with  (1972),  209,  210 
Human  Rights,  accession  to  European  Con¬ 
vention  on, 210 

International  Court  of  Justice,  accession  to 
Statute  of,  209,  210 

law-making  treaties,  self-executing  effect  of, 
21 1,  218 

League  of  Nations,  accession  to  Covenant 
of,  209,  210 
neutrality,  210,  214 


people’s  initiative,  207,  214 
referendum  on  treaties,  207-19 
arguments  against,  212-14 
arguments  in  favour,  211— 12 
Constitution,  Art.  89,  revision  of,  207, 

214-19 

history  of,  207-1 1 

mandatory  referendum,  207,  209,  210-11, 

215,  216,  219 

optional  referendum,  207,  208-10,  215- 

216,  217-18 

Taiwan,  status  of,  339 

Territorial  integrity,  principle  of,  120,  121, 
139.  145.  146,  149,  344 

Territorial  sea,  6,  7,  9,  i7>  22,  28,  72,  76, 
80,  84,  85,  87,  261-2,  393-6,  414 
delimitation  of,  6,  28,  393~4.  4*4 
Geneva  Convention  on  (1958),  7,  72,  80,  84, 
85,  261,  262,  394, 395-6 
islands,  effect  of,  22,  414 
islands,  of,  7,  9,  17 
jurisdiction  in,  261-2,  395 
passage,  innocent,  72,  76,  80,  84,  85,  87,  261, 
395-6 

Territorial  Waters  Order  in  Council  1964, 
393-4 

width  of,  6,  7,  9,  22,  394,  414 

Territory,  title  to,  120,  124,  127-44,  146, 
148,  149.  150-3,  154,  370,  382-3:  see 
also  Decolonization;  Self-determination; 
Western  Sahara 
abandonment,  127 

allegiance,  personal,  as  evidence  of  State 
authority,  135,  139-40,  144,  151 
Berlin  Conference  (1884-5),  129,  130,  133 
cession,  127,  129,  130,  131 
conquest,  128,  129 
contiguity,  136,  139 
co-sovereignty,  137,  139 
frontier  delimitation,  382 
intertemporal  law,  130,  133,  152-3,  154 
nomadism,  137,  142,  143,  150,  151-2 
occupation,  127-30,  133,  136,  382 
possession,  immemorial,  135-6,  139-40 
prescription,  acquisitive,  129 
protest,  138,  383 

recognition,  131,  134,  136,  141,  370 
terra  nullius,  124, 127-34,  136,  146,  149,  150, 
152,  153 

ties,  legal,  132,  134-44,  148,  150,  151-3,  *54 
ties,  religious,  135,  139,  149,  150-1 
uti  possidetis  juris,  120 

Terrorism,  European  Convention  on  Suppres¬ 
sion  of  (1977)  and  Suppression  of  Terrorism 
Act  1978,  387,  392,  437 
Tokyo  war  crimes  trials,  37 
Tort:  see  Conflict  of  laws 
Transit,  freedom  of,  72,  73,  74,  75,  77-100, 
275-9:  see  also  Land-locked  States 
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Barcelona  Statute  on  (1921),  78,  81,  82,  88-9 
Contract  for  the  International  Carriage  of 
Goods  by  Road,  Convention  on  (1956), 
275-9 

Electric  Power,  Geneva  Convention  on 
Transmission  in  Transit  of  (1923),  81, 
88,  92 

Navigable  Waterways,  Barcelona  Statute  on 
Regime  of  (1923),  81,  88 
Railways,  Geneva  Statute  on  International 
Regime  of  (1923),  81,  88 
T.I.R.  Carnets,  Customs  Convention  on  In¬ 
ternational  Transport  of  Goods  under 
(1975),  81,  88 

Transkei,  status  of,  339,  340 
Treaties,  4-5,  50,  82,  89,  93-5,  98-9,  101-17, 
155-73,  175-99,  200-1,  217,  218,  266- 
279,  283-6,  317,  322-5,  326,  336,  346, 
348,  362-4,  370-1,  378-81,  427-36: see 
also  Legislation,  international 
abrogation,  108 

amendment,  106-8,  183-90,  192,  218 
capacity  to  conclude,  322-5,  348:  see  also 
subheading  ultra  vires  treaties  below 
European  Economic  Community,  322-5 
international  organizations,  348 
coercion,  159 

conflict  between,  m-12,  324-5 
consent,  validity  of:  see  subheading  ultra  vires 
treaties  below 

construction  of  statutes,  use  in,  266-79, 
283-6 

definition,  336 
denunciation,  108,  115,  217 
derogation,  114,  115 
‘flexibility  devices’,  114 

individuals,  creation  of  rights  for  by  Euro¬ 
pean  Economic  Community  Treaty,  326 
internal  law,  violation  of:  see  subheading 
ultra  vires  treaties  below 
interpretation,  89,  109-11,  112,  218,  267- 
270,  275,  276-9:  see  also  subheading 
interpretative  declarations  below 
international  organizations,  constitutions 
of,  218 

ordinary  meaning  of  words,  89,  267-8,  269 
plurilingual  treaties,  268,  275,  276-9 
supplementary  methods,  use  of,  89,  268-9 
travaux  preparatoires,  use  of,  268-70 
uniform  interpretation,  principle  of,  109- 
in,  1 12,  268,  269,  275,  276,  279 
interpretative  declarations,  4,  i55-73>  183-5, 
187,  188-90,  192,  317 
acceptance,  effect  of,  166-70,  172 
bilateral  treaties,  183-5,  r87>  188-90,  192 
definition,  155-8 

depositaries,  function  and  practice  in  re¬ 
lation  to,  159-60,  163,  164,  166,  171-2 
effect  in  practice,  158-60 
effect  in  principle,  160-1,  172 


interpretation,  significance  in,  169-70 
objection,  effect  of,  166-70,  172 
reservations,  distinction  from,  4,  155-8, 
159,  161-6,  172-3,  317 
Vienna  Convention  on  the  Law  of  Trea¬ 
ties,  preparatory  work  to,  156-8 
most-favoured-nation  clauses,  83-5,  98-9 
municipal  law:  see  subheadings  construction 
of  statutes  and  ultra  vires  treaties;  see 
also  Switzerland 

reservations,  4-5,  50,  113-14.  155-8,  159. 
161-6,  171-3,  190,  218,  317,  378-81 
acceptance,  effect  of,  166,  379-80 
definition,  155-8,  161,  162-3,  190 
depositaries,  function  and  practice  in  re¬ 
lation  to,  163,  164,  166,  171-2,  380,  381 
effect,  4-5,  113-14,  161,  163,  379-80 
international  organizations,  constitutions 
of,  218 

interpretative  declarations,  distinction 
from,  4,  155-8,  159,  161-6,  172-3,  3i7 
objection,  effect  of,  166,  379-80 
permissibility,  50,  113-14,  159,  378-81 
State  succession,  200-1,  346,  370-1 
suspension,  115 
ultra  vires  treaties,  175-99 

manifest  violation  of  internal  law,  175-7, 
180-2,  184-5,  186,  190,  191-3 
Panama  Canal  Treaties  (1977),  177,  182- 
191,  192-9 

Sinai  II  Agreements  (1975),  177,  178-82, 
191-2,  193 

Vienna  Convention  on  the  Law  of  Trea¬ 
ties,  preparatory  work  to,  175-6 
United  Kingdom,  362-4,  427-36 

human  rights,  participation  in  treaties  on, 
362-4 

treaties  signed  or  concluded  in  1978, 
427-36 

Vienna  Convention  on  the  Law  of  (1969), 
82,  89,  113,  116,  155-8,  159,  161,  166, 
168-9,  I7t,  172, 175-7,  178,  180,  181-2, 
184-5,  186,  190,  191,  218,  269,  279, 
378, 380 

Turkey,  minorities  in,  357 

Turkish  Cypriot  Claims  Commission,  421 

Tuvalu,  344,  437 

independence  of,  437 

separation  from  Gilbert  Islands,  344 

Uganda,  Republic  of,  diplomatic  relations  of 
United  Kingdom  with,  369 
Ukraine,  status  of,  338,  339-40 
United  Kingdom,  1-29,  336-437 

continental  shelf  boundary  of,  1-29 
practice  of  in  matters  of  international  law, 
336-437 

United  Nations,  37,  42,  44,  47,  54,  101,  102, 
111-12,  113,  117,  119,  121-4,  125,  127, 
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United  Nations  ( cont .): 

132,  135,  141,  142,  144-9.  152,  153, 
154,  160,  163-5,  166,  167-8,  181,  199, 
273,  303,  324,  338,  357,  358,  367.  380, 
381,  384,  385-6,  417-18,  420,  422-5 
Charter,  122,  147,  199,  273,  338,  367,  424, 
425 

Art.  1(2):  147,  199 
Art.  2(4):  199 
Art.  2(7):  338,  425 
Art.  25 :  425 
Art.  39:  424 
Art.  55:  147,  367 
Art.  56:  147,  367 
Chapter  VII:  338,  425 
Chapter  XI :  122 
Committees,  m-12,  420,  422 

Administrative  Committee  on  Co-ordi¬ 
nation,  report  of  I973~4  to  Economic 
and  Social  Council  on  conflict  of  legis¬ 
lative  instruments,  111-12 
Enhancing  the  Effectiveness  of  the  Prin¬ 
ciple  of  the  Non-use  of  Force  in  Inter¬ 
national  Relations,  Committee  on,  422 
Peaceful  Uses  of  Outer  Space,  Committee 
on,  420 

decolonization,  practice  regarding,  119, 
121-4,  125,  127,  144-9,  x53 
disputes,  settlement  of,  422-3 
General  Assembly,  127,  163-5,  167-8 

competence  concerning  decolonization, 
127 

Indian  acceptance  of  convention  estab¬ 
lishing  I.M.C.O.,  consideration  of, 
163-5,  167-8 

General  Assembly  Resolutions,  42,  47,  119, 
122,  124*  125,  132,  135?  I4I>  !42>  *44> 
145, 146, 147, 148, 149, 152, 153, 154, 
303,  324, 384,  385-6,  4i7_i8 
1514  (XV)  (Declaration  on  Granting  of 
Independence  to  Colonial  Countries 
and  Peoples),  122,  124,  125,  144,  145, 
146,  147,  148,  149,  152,  153 
1803  (XVII)  (natural  resources),  384 
1995  (XIX)  (U.N.C.T.A.D.),  324 
2152  (XXI)  (U.N.I.D.O.),  324 
2444  (XXIII)  (bombing),  42,  47 
2574D  (XXIV)  (sea-bed),  417-18 
2625  (XXV)  (Declaration  on  Principles  of 
International  Law  Concerning  Friendly 
Relations,  etc.),  119,  153 
2749  (XXV)  (Declaration  of  Principles 
Governing  the  Sea-bed,  etc.),  417-18 
3452  (XXX)  (torture),  303 
Belize,  on,  385-6 

decolonization,  on,  145,  147,  149,  153 
Western  Sahara,  on,  122,  124,  125,  132, 
135,  141,  142,  144,  145,  T47,  153,  154 
peace-keeping,  423-4 

Refugees,  High  Commissioner  for,  357,  358 


sanctions  against  Rhodesia,  424-5 
Secretary-General,  depositary  functions  of, 

101,  113,  160,  163,  164,  166,  171,  380, 
381 

Security  Council,  powers  of,  424-5 
self-determination,  practice  regarding,  122- 
123,  124,  144-9,  154 

treaties,  practice  regarding  multilateral,  101, 

102,  117 

Weapons,  Survey  on  Prohibition  or  Res¬ 
triction  of  Use  of  Specific,  37,  44,  54 
Western  Sahara,  practice  regarding,  121-4, 
125,  127,  132,  135,  141,  142,  144,  147, 
T53,  154 

United  Nations  Commission  on  International 
Trade  Law,  international  legislation  and, 
107 

United  Nations  Conference  on  and  Trade 
Development,  324,  417-18 
powers  of,  324 

sea-bed,  discussions  on,  417-18 
United  Nations  Educational,  Scientific  and 
Cultural  Organization,  101,  349 
legislation,  scope  of  international,  101 
privileges  and  immunities  of,  349 
United  Nations  Industrial  Development  Or¬ 
ganization,  powers  of,  324 
United  Nations  Relief  and  Works  Agency, 
powers  of,  324 

United  States,  44,  45,  52,  59-6o,  177,  178,  180- 
99,  282-5,  372,  376,  388-91,  397 
antitrust  legislation,  282-5,  390-1 
Civil  Aeronautics  Board,  jurisdiction  of 
388-90 

executive  agreements  and  treaties,  distinc¬ 
tion  between,  180-2,  191-2 
Export  Administration  Act  (1969),  390 
Foreign  Sovereign  Immunities  Act  (1976), 
372,  376 

Panama  Canal  Treaties  with  Panama  (1977), 
177,  182-91,  192-9,  397 
Sinai  II  Agreements  with  Egypt/Israel 
(i975),  177,  178,  180-2,  191-2,  193 
Strategic  Bombing  Survey,  44,  45,  52,  59-60 
treaty-making,  constitutional  law  regarding, 
177,  178,  180-2,  191-2 

Universal  Postal  Union,  112,  1 13-14,  339, 
349 

legislation,  international,  112,  x  13-14 
postage  stamps  issued  by  Transkei,  339 
privileges  and  immunities  of,  349 

War,  31-69,  128,  425-6,  437 

air  warfare,  31-69  passim:  see  also  subheading 
bombardment  below 
bombardment,  31-69 

area  bombardment,  39,  40,  46,  47,  52-69 
atomic  bombardment,  51,  54 
Disarmament  Conference  (1932-4),  pro¬ 
posals  on,  35 
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effectiveness  of  area  bombardment,  58-61 
Indo-China  war,  practice  during,  39,  51, 
59,  61 

Korean  war,  practice  during,  37 
League  of  Nations  Assembly,  resolution 
on  (1938),  35-6,  42 

military  objectives,  confinement  to,  32, 
33,  34,  35,  36,  40,  41,  42,  47-8,  57. 
military  objectives,  definition  of,  33,  34, 
40,  42,  44,  47,  48,  49,  52,  57-8,  64-5, 
66,  68-9 

place  d’armes,  definition  of,  56 
proportionality,  principle  of,  41,  42,  51, 
54,  55,  56,  63,  64,  68 
saturation  bombardment:  see  subheading 
area  bombardment  above 
Second  World  War,  practice  during,  36-7, 
38,  39,  4L  44-6,  47-8,  49-50,  5L 
52-3,  54-6,  57,  58,  59-6i,  67 
target  area  bombardment:  see  subheading 
area  bombardment  above 
terror  bombardment,  32-3,  34,  35,  38,  40, 
42,  43,  44-6,  48,  52,  55,  56,  57,  60-1, 
64 

undefended  places,  of,  33-4,  41-2 
United  Nations  General  Assembly  Reso¬ 
lution  2444  (XXIII),  42,  47 
United  Nations  Survey  on  the  Prohibition 
or  Restriction  of  Use  of  Specific  Wea¬ 
pons,  37,  44,  54 

United  States  Strategic  Bombing  Survey, 
44,  45,  52,  59-6o 

zonal  bombardment:  see  subheading  area 
bombardment  above 
civilians,  31-69 

civilian  population  ‘as  such’,  protection 
of,  40,  42-3,  47 
definition  of,  42-3,  44 
‘deliberate’  attacks  on,  43 
protection  of,  31-69  passim 
ecological  warfare,  53 
guerillas,  measures  against,  53 
Hague  Convention  for  the  Protection  of  Cul¬ 
tural  Property  (1954),  33 
Hague  Conventions  and  Declarations  of 
1899  and  1907,  33-4,  35,  4* 
Convention  IV  (Hague  Regulations),  33, 

41 

Convention  IX,  34,  41 
Declaration  prohibiting  discharge  of  pro¬ 
jectiles,  etc.,  33 

Hague  Rules  of  Air  Warfare  (1923),  34,  35, 
38,  4®,  44,  47 

Humanitarian  Law  in  Armed  Conflicts, 
Diplomatic  Conference  on  (i974-7)> 
31,  32,  33,  38,  39,  40,  42,  43,  46,  48-51, 
53,  61-9 

Protocol  1, 3U  32,  33,  40,  42,  43, 46,48-51, 
53,  61,  63,  65,  66-7,  68-9 
Protocol  II,  31,  40,  67 


indiscriminate  warfare,  46-51,  53,  58,  62,  65, 
67:  see  also  subheading  area  bombard¬ 
ment  above 

International  Committee  of  the  Red  Cross, 
31,  40,  42,  44,  46,  47,  52,  53,  58,  61-4, 
65-6 

conferences  of  government  experts  (1971, 

1972),  31,  58,  61-2 

draft  rules  submitted  to  Diplomatic  Con¬ 
ferences  on  Humanitarian  Law,  31,  40, 
42,  44,  46,  47,  52,  53,  62-4,  65-6 
legality  of,  128 

military  necessity ,  40 , 45 , 5  5 , 5  8-6 1 , 63 , 64, 69 
morale,  attacks  on:  see  subheading  terror 
bombardment  above 
non-international  conflicts,  31,  32 
nuclear  weapons,  50,  425-6,  437 
legality  of,  50 
limitation  of,  425-6 

Non-Proliferation  of,  Treaty  on  (1968), 
426,  437 

quasi-combatants,  definition  of,  42-3,  44 
reprisals,  41 

St.  Petersburg,  Declaration  of  (1868),  32 
siege,  53 

War  crimes  trials,  37 
Western  Sahara,  119-54,  422 
Algerian  interests  in,  122-3 
decolonization,  121-4,  125-6,  127,  140,  142, 
144-9,  152,  153 
geography,  121 
history,  120,  121-4 

International  Court  of  Justice,  advisory 
opinion  of,  124-54 

acceptance  by  General  Assembly,  154 
ad  hoc  judge,  appointment  of,  124 
consent  of  interested  States,  necessity  for, 
125 

request  for  (General  Assembly  Resolution 
3292  (XXIX)),  124,  125,  132,  135,  141, 
142,  144,  147,  153,  154 
substance  of  arguments  and  opinion, 
124-54:  see  also  subheadings,  de¬ 
colonization  ;  intertemporal  law ;  par¬ 
ticularism,  legal;  self-determination; 
terra  nullius;  ties,  legal  above  and 
below 

intertemporal  law,  130,  133,  152-3,  154 
Mauritanian  interests  in,  122-3,  I24,  132, 
134,  136-7,  138-9,  I4I-3,  144 
Moroccan  interests  in,  120,  122-4,  J34, 
135-6,  138,  I39-4L  143,  144,  422 
particularism,  legal,  149-52,  154 
self-determination,  122-3,  I24,  i34>  I39> 
144-9,  152-3,  i54 
Spanish  interests  in,  12 1-4,  126 
terra  nullius,  124,  127-34,  r49,  I5°,  I52, 
153 

ties,  legal,  132,  i34“44, 148,  150,  151-3,  154 
definition,  134-5,  I4U  142-3 
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Western  Sahara  ( cont .) : 
ties,  legal  (cont.): 

effects,  142-3,  148,  154 
intertemporal  law  and,  152-3 
Mauritanian,  134,  136-7,  138-9,  141-3, 
144,  151-2 

Moroccan,  134,  135-6,  138,  139-41, 
143,  144,  150,  151 


United  Nations  practice,  121-4,  125,  127, 
132,  135,  141,  142,  144,  147,  153,  154 
World  Health  Organization,  international 
legislation  and,  107,  112,  114,  115 
World  Intellectual  Property  Organization, 
scope  of  international  legislation  of,  101 
World  Meteorological  Organization,  privileges 
and  immunities  of,  349 
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